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RES JUDICATA—FINDINGS ON IMMATERIAL ISSUES. 


On the question whether, in a case in which a decree is 
given to a party in spite of a finding against him in the judg- 
ment, that finding will be res-judicata against him ina subse- 
quent litigation, there has recently been a sharp difference of 
Opinion in the Madras High Court. In Kelu Nambiar v. Chathu 
Nambiar 1, decided by Ayling and Krishnan,]]., on 11th Septem- 
ber, 1918, it was held that the finding would not be res judicata. 
In Ramakrishna Naidu v. Krishnasamt Naidu, ? decided just a 
fortnight later without.reference, however,to the earlier decision, 
Sadasiva Aiyar and Napier, JJ, held, on the contrary, that the 
finding would operate as res judicata. In Venkatasuryanarayana 
v. Shivasankara: Narayana? decided a few -years earlier, the 
present Chief Justice and Seshagiri Atyar, |., took the same 
view as that held by Ayling and Krishnan, J]. It is 
strange that, on such a point; there should be: such a 
conflict of authority in one and.the same High Court, 
and it is all the more so when we find that, from 1881, 
at any rate, the view held by Ayling and Krishnan JJ. was 
substantially the view almost uniformly held by the Madras 
High Coust. —See Devarakonda Narasamma v. Devarakonda 
Kannaya +; Muthukumarappa. Reddi v. Arumuga Pillai 5; 
P ancien: Thevan v. Gopalasami Sivaji Mohithet 8 ; Secretary 
of State v. Saminatha Kounden’ and Venkatasuryanarayana v. 
Shivasankara Narayana. 3In view of this state of the authori- 
ties, we should ‘have thought that the case was one for the 
application of the principle of stare decisis or for a reference of 
the point to the F ull Bench so that there might be an authori- 
tative ruling one way or,the ‘other. It may be mentioned in 


1. (41918) LÉ. W. 94. ` ~ 9, (1918) 9 L W. 180-236 M.L.J. 641. 
2. (1915) 2 L.W. 101=17 M.L T. 85. 4. (1881) I.L.R. 4 M. 184. 
5, (1883) I. L. R. 7M. 14 6. (1904) 14 M.L. J, 281, 


7. 41914) LE. R. 37 M. 96. 
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passing that most of the earlier decisions are not referred to 
either in the judgments of Sadasiva Aiyar and of Napier JJ. or 
in that of Ayling and Krishnan J]. 


So far we have referred only to the decisions of the 
Madras High Court. The prevailing view in that court is also 
the view which has prevailed in the other provinces. In 
Calcutta, for instance, with the exception of the Full Bench 
case of Niamut Khan v. Phadu Buldia, 1, all the other decisions 
are in favour of the view that the finding will not be 
res judicata. See Nundo Lall Bhuttocharjee v. Bidhoo Mookhy 
Debee 2; Thakur Magundeo v. Thakur Mahadeo Singh ?; 
Peary Mohun Mukerjee v. Ambica Churn Bandopadhya £; 
Gurudeo Singh v. Chandrikat Singh °; Parbati v. Mathura §; 
Fazil v. Hari Kishore 7; So also are Jamaitunnissa v. Lutfun- 
nissa 8, Shib Charan Lal v. Raghu Nath ?; Jagan Nath v. 
Suraj Bakhsh Singh 1°, of the Allahabad High Court; 
Anusuyabai v. Sakharam Pandurang 1 ; Ghela [chharam v. 
Sankalchand Jetha 12; Rango v. Mudiveppa 18; Abdulla Khan v. 
Khannia 14; Ahmedbhoy Huribhoy v. Sir Dinshaw Petit 15 ; 
Ghelabhai Bhikhabhai v. Bai Javer 16; and Mota Holiappa v. 
Vithal Gopal 1" of the Bombay High Court; Nur Baksh v. 
Ahmad Baksh 18 of the Punjab Chief Court ; Narayan v. Syed 
Bahadur 19 of the Nagpur Judicial Commissioner's Court ; 
and Brij Behari Lal v. Shivnath Prasad ®°, Mittar Poddar v. 
Jadab Chandra Chatopadhiya 21; and Raghunath Kurfni v. 
Deo Narain Rai 22 of the Patna High Court: Further, Bun 
Bahadur Singh v. Luchokoer,28 a decision of the Judicial Commit- 
tee, to be presently discussed in detail, has been understood by 
the Courts and text-book writers as alsb being in fayour of the 
view held by Ayling and Krishnan, JJ., though Sadasiva Atyar and 


(1881) I. L.R 6 0.819 (F B.) 2 (1896) Í. D. R. 18 0 17. 
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8, (1891) IL. R.18 © 647. 4. (1897) F. L.R. 24 6. 900 (905; 906-7). 
5. (1909) I. L R. 36 ©. 198 (218) 6. (1 12) LL. R. 400.29. | 

7. (1916) 83 I. O. 620. 8, (1885) I. L. R87 A. 606 (F. B.) 

9. (1895) I.L R 17A 174 10. (1915) $0 I O. 602, 

11. (1888) I. L.R 7 B. 464. 12 (1894) I L R. 48 Ð. 597. 
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Napier, JĮ., in the case already referred to, are of a different 
opinion. 

The facts of Run Bahadurs case! were as follows :— 
Plaintiff, the survivor of two brothers, sued the widow of his 
deceased brother for the recovery of possession of the property 
held by the deceased on the ground that the brothers were 
joint in estate, and that plaintiff was entitled to the property by 
survivorship. The widow maintained thatthe brothers were 
separate, and claimed a widow's estate in the property. She fur- 
ther maintained that the question had been conclusively deter- 
mined in her favour in a former suit between her and plaintiff. 
The High Court determined the plea of res judicata in her 
favour and dismissed plaintiff’s suit. They also enquired into 
the question of fact and held that the brothers were joint in 
estate. From the decree dismissing his suit plaintiff appealed 
to Her Majesty in Council. The widow did not appeal acainst 
the decree; but she appealed against the finding that the 
brothers were joint in estate. Adverting to these two facts and 
considering the question of the maintainability of her appeal 
against a finding alone, their lordships make the following 
observations, in which they suggest a possible reason for such 
an appeal being filed by the widow. “The widow has not 
appealed against the decree, nor could she because tt isin her favour 
but she has appealed against the finding that the brothers were 
joint ïn estate. It may be supposed that her advisers were appre- 
hensive lest that finding should be hereafter held conclusive against 
her, but this could not be so, inasmuch as the decree was not based 


upontt, but was made in spite of tt. Se fu But inas- 
much as 110 Objection tas been taken at the bar to her cross- 
appeal ... , their lordships are -not disposed, under the 


peculiar circumstances of the case, themselves to take the ob- 
jection.” (The italics are ours). Putting a reasonable inter- 
pretation on the above passages in their lordships’ judgment, 


we may treat it ‘as authority for the position that, in a casein. 


which the dgcreé is in favour of a party, but there is a finding 


in the judgment against him,:(1) he cannot appeal against the- 


decree, (2) he cannot appeal against the finding either, and(3) the 
finding will-nat be held conclusive against him in subsequent 
litigations between: the “parties “inasmuch as the decree was 


1. (1884) I. L. R. 11 C. 301 (P. O.) 
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not based upon it, but was made in spite of it’. And this is 
how, as we have stated above, the decision has hitherto been 
understood by Courts and by, text-writers. 

In Ramakrishna Naidu v. Krishnaswamt Naidu, t how- 
-ever, the learned Judges have considerably narrowed the scope 
and effect of the decision of their lordships. They hold that the 
decision is authority only for the limited position that a finding 
which is wholly inconsistent with or which negatives any other 
finding which is the basis of the decree and which nullifies 
its effect will not be ves judicata. The learned Judges are of 
opinion that there is nothing in the judgment of the Judi- 
cial Committee to justify the view hitherto taken by the 
Indian Courts that when a plaintiffs’ suit is dismissed notwith- 
standing a finding against defendants, that finding will not be 
ves judicata against them in subsequent litigations between the 
parties. With the greatest respect to the learned Judges, it seems 
to us that their interpretation of the judgment of the Judicial 
Committee ignores the generality of the lar.guage employed by 
the Board and the reason assigned by their Lordships for hold- 
ing that the finding will not be res judicata. They hold that 
the finding will not be res judicata because the decree was not 
based on it but was made in spite of it, that is, notwithstanding 
that the finding was against the widow. Their Lordships do not 
in terms hold, and there is nothing in their judgment from 
which we can infer that they intended to hold, that the finding 
would not be res judicata only because in the case before them 
that finding was in fact inconsistent with or it in fact negatived 
the finding of separateness involved in the plea of res judicata 
which was the basis of the decree of the High Court. , 

If the above view of the effect of their Lordships’ judgment 
be correct, that held by Sadasiva Aiyar and Napier J]J., will not be 
sound law and cannot be allowed to prevail even if such a view 
may be fairly open on the language of S. 11 of the Code of 
Civil Procedure. But even if we are wrong th ow interpretation 
of their Lordships’ judgment, we still venture to think that the 
view held by Ayling and Krishnan JJ’, and in thé numerous 
other cases to which we have referred above*is the only sound 
view on a.proper construction of the relevant provisions of the 
Code. l ; ao o7 





1. (1918) 9 L .W. 180=836 M. Ñ; J. 641. ` 
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S. 11 provides that a matter in issue in a suit is res juditata 
if it was (1) directly and substantially in issue in a former suit 
between the parties and (2) heard and finally decided therein. 
A matter will be deemed to have been “in issue” in the 
former suit within the meaning of the section when it was alleged 
by one party and either denied or admitted, -expressly or im- 
pliedly, by the other (Expl. III to S. 11). There is no special 
provision in the Code explaining the expressions “ directly and 
substantially in issue” “and heard and finally decided” in S. Ll. 
Explanation IV to it states when a matter should be deemed to 
have been directly and substantially in issue in the former suit 
but does not bear upon the question we are considering. Or. 14 
Rr. 1 and 5 and Or. 20 R.5 may bereferred to as throwing 
some light on the question. Or. 14 R. 1 cl (5) casts on the court 
the duty of ascertaining, at the first hearing of the suit, the 
material propositions of fact or of law upon whith the parties 
are at variance and of framing and recording the issues 
upon which the right decision of the case appears to depend. 
If the issues so framed are not sufficient for determining the 
matters in controvesy between the parties, the court may, at 
any time before passing a decree, make such amendments of 
those issues as may be necessary for the purpose (Or. 14 R. 5). 
The Court must record its finding or decision on each separate 
issue, unless the finding upon any one or more of the issues 1s 
sufficient for the decision of the suit (Or. 20 R. 5). These pro- 
visions make it clear that, though several issues may be framed 
in a suit, not all of them need be necessary for determining 
the matters in controvesy between the parties (Or. 14 R. 5) and 
one or some of them may be sufficient for the decision of the 
suit. Or. 24 Rules 1 and 5 and Or. 20 R. 5 would thus seem to 
point to a distinction between what may be termed material 
issues, issues necessaty for determining the matters in con- 
troversy between the parties and sufficient for the decision of 
the suit, and imwmatetial issues, issues not so necessary and not 
so sufficient. The said rules also indicate that though an issue 
may, when ft is framed,” appear to be one on which 
right decision-of the suit depends (Or. ‘14 R. 1 cl. 5), 
may subsequently turn out ‘to be immaterial for the m 
cision of the ‘suit. These provisions, in our opinion, justify 
the view that a matter covered by an issue on which the 
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court is ‘bound to record its finding under Or. 20 R. 5 
is a matter directly and substantially in issue in the suit 
within the meaning of S. 11, while a matter covered by an issue 
on which the court may refrain from recording its finding under 
that rule is not ; and, inasmuch as S. 11 provides that, for a 
matter to be res judicata, it must have been directly and substan- 
tially in issue in the former suitand heard and finally decided 
therein, it is obvious that only a finding ona matter directly 
and substantially in issue in a suit in the sense above indicated 
will operate as res judicata, while a finding on a matter which is 
not so in issue will not have that effect. 


To complete the réview of the relevant provisions of the 
Code, it is necessary to notice the meaning of the expression 
“decision of the suit” in Or. 20 R. 5. The Code does not define 
the expression. “Decree” is defined, in the Code, as the formal 
expression of an adjudication of the matters in controversy in 
the suit—S. 2 (2). The decree specifies the relief granted or 
other determination of the swit (Or. 20 R. 6), but does not state 
the grounds of that determination which are to be found in the 
judgment-—S. 2 (9). The “decision of the suit” in Or. 20 R. 5 
evidently means the same thing as the word “adjudication” in 
S. 2 (2) or the expression “determination of the suit” in Or. 20 
R. 6 [See also S. 2 (14)], the decree being the expression of that 
decision and the judgment containing the grounds of the deci- 
sion. In order, therefore, to see what was directly and substan- 
tially in issue in a suit and what has been heard and finally 
decided therein within the meaning of S. 11 the decree must be 
looked at together with and in the light of the judgment—sSee 
Lachman Singh v. Mohan 1 and Kali Krishna Tagore v. The 
Secretary of State for India. 2 The decree states the decision 
in the suit and the judgment the grounds of the decision. 

To sum up the result of the above discussion : those 
findings of which the decree is the formal expression are 
sufficient for the decision of the suit within the meaning of 
Or. 20 R. 5; the issues of which such findings are. the conclu- 
sions of the court are material issues ın the sense explained 

above ; the matters covered by ‘those issues are directly and 
substantially in issue in the suit within the meaning of S. 11; 
and, if findings are recorded on such issues, those matters must 


a I - - = 
1. (1879) I. D. R. 2 A. 497 (F. B.) 2. (1888) L.R. 16 C 173 (P.C.) at 189-8. 
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be held to have been heard and finally decided in the*suit 
within the meaning of that section. All other matters, though 
they are the subject-matters of specific issues in the suit and . 
_ though findings are recorded on such issues, cannot be said to 
be directly and substantially in issue in the suit nor finally , 
decided therein within the meaning of S.11. The practice follow- 
ed by the subordinate courts of recording findings on all the 
issues, material and immaterial, in a case to avoid a possible re- 
mand cannot, it is needless to say, affect the soundness of this 
conclusion. 

Our meaning is well illustrated, and the correctness of 
our view is confirmed, by Devarakonda Narasamma v. Devara- 
konda Kannaya 1, the earliest Madras decision referred to above. 
Plaintiff in that case sued to have his reversionary -right to the 
estate of one S. N. (deceased) declared, making the two widows 
of the deceased, who were in possession, defendants. Waste 
and alienations by the widows were alleged. Both the widows 
denied plaintiff’s heirship and each of them set up an adoption 
by her in pursuance of an authority alleged to have been given 
to her by the deceased. Issues were framed as to plaintiff's 
right to the declaration, as to the authority given to defendants 
to adopt, and as to the factum and validity of both adoptions. 
The court found that plaintiff was not the nearest heir 
and dismissed the suit. It also went into the other is- 
sues. and found against defendants in respect thereof. 
One of the widows appealed to the High Court against 
the determination of those issues because she was “ ap- 
prehensive that the expression of the judge’s opinion in the 
judgment as to the adoption said to have been made by 
her may’ be held to be res judicata upon that point in any 
suit hereafter instituted.” Innes and Muthuswamy Aiyar 
JJ. held that it would not because the words “has been heard 
and finally decided by such court.” (in S.13 of the Code of 
1882) “ apply pot to the expression of opinion in the judgment 
but to what has been decided by the decree.” It will be noticed 
that the qtestion for deeision in this case was the same as in 
Run Bahadur’s case, 3 viz., ‘whether an appeal lies against an 
adverse finding in the judgment when the decree is in favour 
of the party against whom such finding is recorded ; the reason 


1. (1881) I. L. R. 4 M. IBA. 9, (1884) I. L. R, 110. 301 (P, 0.) 
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for.*preferring an appeal against the finding was stated by the 
widow’s counsel in Devarakonda Narasamma v. Devarakonda 
_ Kannaya 1 in almost the same terms as the suggestion of their 
` Lordships in Run Bahadur’s case 2 ; and the decision was the | 
„same in both cases, viz., that the finding would not operate as 
res judicata, We also think that the ground of the decision in 
both cases is substantially the same. In Devarakonda Narasamma 
v. Devarakonda Kannaya 1 the learned Judges say “To see 
whether a matter is res judicata you must look to the decree. If 
the decree does not decide the question, it is not res judicata.” 
Certain recent decisions appear to have- held that the first clause 
of S. 13, Civil Procedure Code, precludes a second trial between 
the same parties of matters which have been in issue and upon 
which the judge has expressed his opinion in a former suit. We 
do not agree in this view. The words “has been heard and.. 
finally decided*by such court” apply not to the expression Of 
opinion in the judgment, but to what has -been decided by the 
decree. The decree in the present case simply decided that 
the plaintiff's suit should be dismissed, the grounds for that 
decision being that plaintiff was not sufficiently near in the line 
of heirs to be entitled to the declaration sought.” These obser- 
vations are, it seems to us, merely-an amplification of the state- 
ment that the finding would not be res judicata because it was 
not the basis of the decree which was made in spite of it, the 
ground of their Lordships’ judgment in Run Bahadurs cag 2. 
In Ramakrishna Naidu v. Krishnaswami Naidu, 2? Sadasiva 
Aiyar J. says that, for the purpose of the present discussion, the 
only condition imposed by S. 11 to restrict the rule prohibiting 
a re-trial of an issue is that the same shquld have begn heard 
and finally decided in the first suit and that there is nd further 
condition that the decision of the issue should have been the 
basis of the decree. S. 11, no doubt, does not expressly state 
that the decision of an issue, to be res judicata, should have been 
the basis of the decree. But it does state that the matter must 
have been directly and substantially in issue and due weight must 
be attached to this condition. The Rearned Judge does not 
state the effect of this condition and does net indicate how a 
finding which is not the basis of the decree can be held to be 
res judicata consistently with the terms of the section. He himself, 


drie maah iene 
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however, recognises the possibility of some findings not operat- 
ing as res judicata, though the matters covered by them were 
put in issue by the parties and the court decided the matters at 
their instance. Thus the learned judge concedes that a finding 
which is wholly inconsistent with the decree will not operate 
as res judicata. He also admits that “an issue should not be 
held to have been finally decided against the defendant when it 
is Clear from the judgment that the Court did not intend it as a 
final decision on that particular point, such intention being 
ordinarily presumed when the suit is decided against the plaintiff 
ona preliminary point, etc.” It is submitted, with respect, that 
the language of the section does not warrant these refinements 
and subtle distinctions and that the only sound view to hold is, 
as we have endeavoured to show, that a finding which is not 


..the basis of the decree does not operate as res judicata, a view 


which has also the merit of being reasonable aed certain. 

In ascertaining whether a particular finding is the basis of 
the decree or not, some difficulty may be experienced in cases 
in which a judgment rests upon -the findings on more issues 
than one. There has accordingly been a difference of opinion 
on the question whether in such a case the findings on all 
the issues ought not to be held to be the basis of the decree 
and whether all the findings ought not to be held to operate as 
res judicata. There can, however, be no such difficulty in cases 
in which a decree is made in favour of a party in spite of some 
findings against him in the judgment. It seems to us that 
nothing can be more reasonable and consistent with the object 
of S. 11 than to hold that the adverse findings in such a case will 
not Be res judicata against the party in whose favour the decree 
is made. The application of the rule of res judicata, which is 
founded on ancient precedent and dictated by a wisdom which 
is for all time, should, no doubt, be influenced ,by no technica] 
considerations of form but by matter of substance. But, in as 
much as the rule shuts out enquiry into the truth, it is necessary 
ta see that it is not unduly enlarged and that its application is 
confined toe’ the limits allowed by law”. 


The decided tases, to "which reference has already been 


_made, will, On, examination, - be found to fully support the 


above view of-the „Scope and effect of S. 11 of the Code. It is 
enough to refer to ae few of them in which the principle has 
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; In Jamaitunnissa v. Dut- 
funnissa, 1 e majority of the Full Bench state the principle 
in the following terms (pp. 610-11 :) ‘‘ The decree, though in 
general terms, will stand good as finally deciding the issues 
raised by the pleadings upon which the ultimate determination 
"of the cause and the decree itself actually rested. More than 
these the decree cannot cover, and we are clearly of opinion 
that the findings in a. judgment, upon matters which subse- 
quently turn out to be immaterial to the grounds upon which a 
suit is finally disposed of as to the plaintiffs right to any por- 
tion of the relief sought by him as declared by the decree, 
amount to no more than obiter dicla, and do not constitute 
a final decision of the kind contemplated by S. 13 of the Code.” 
Shib Charan Lalv. Raghu Nath ? which follows the case in 
Devarakonda Narasamma v. Devarakonda Kannaya, 3 states 
the principle hus (p. 194)°“a finding in a judgment to 
operate as res judicata...must be material and necessary to 
support the precise and particular ground or grounds on 
which the decree or some operative part of it was made ; 
otherwise the finding must be considered either as superseded 
by the decree, or as entirely immaterial, or as no more than 
incidental and subsidiary to the main question in the suit, 
although in the latter case the finding may have been neces- 
sary to the decision of the suit.” The following statement 
occurs in Ghela Ichharam v. Sankaichand Jetha * (p. 602): 
“Where, however, the defendant sets up two grounds of defence 
to the relief sought by the plaintiff and succeeds on one which 
causes the dismissal of the plaint, the decision on the other 
issue in the plaintiffs favour cannot be said to be material 
to the determination of the suit; it is therefore not res judi- 
cata. See also Narayan v. Syed Bahadur 8. 





The view of S. 11 of the code we have been contending for 
is also the view uniformly taken by texé-book writers and 
by commentators of the Code—See Casperz on Estoppel, 4th 
Edn., Ss. 548 and 574; Hukm Chand on Res judscata, S. 66 ; 
and Woodroffe’s Civilf Procedure Code, 2nd Bdn., p. 118. 

1. (1885) I. L. R. 7 A/.J06 (F. B.) 2, (1895) I. È.Ẹ. 17.A. 174, 


8. (1881) I., L. R. 4 M. 184. 4, (1894) I. L. R, 18 B 597, 
5 (1918) 441. 0. 728.°, 
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Scme of the cases hold that a-finding in a judgment against 
the party in whose favour the decree is made cannot be res land 
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judicata.” One eminent judge indeed went herl oe “ot ot 
ing that this: was “sound jurisprudence and. AERTS 
sense” and that “any system of procedure mieke ive 
which was inconsistent with it.” There is, however, a consider” 
able difference of opinion on this point. Le o) Lp 
So far we have considered only cases i hich the 
decree was really in favour of the party against whom there was 
an adverse finding in the judgment on some point, cases, that is, 
in which the decree was an actual benefit to him. There may, 
however, be cases in which the decree, although @pparently, and 
so far as it goes, is favourable to the defendant, yet, when read 
by the light of the record, is really unfavourable and may prove 
injurious to him. In such cases, it has been held that the 
defendant, being aggrieved by the decree, may appeal 
against itand thatany finding in the judgment against the 
defendant will,if allowed to become final, operate as res judicata 
see Ram Golam v. Sheo Tahal; ! Krishna Chandra Goldar v. 
Mohesh Chandra Saha ? arid Ranganathan Chetty v. Lachmiam- 
mal.8 These cases do not contravene the rule we have been 
contending for because in them the decree is regarded as being 
unfavourable to the defendant because or by reason of such 
adverse finding and not in spite of it. Varathayyangar v. Krishna- 
sawmi * relied upon by Sadasiva Aiyar and Napier JJ in support 
of their view will on examination, be found to fall under the class 
of cases we have just mentioned. In that case the question 
arose as follows: V first sued to eject K from certain land 
alleging that K, having entered under a lease, held as a tres- 
passer. K denied the alleged lease and trespass and referred his 
possession to a mortgage by V for Rs. 1,000, and to a further 
charge created by him fof Rs. 50. One of the issues framed 
in the suit was Whether the lease or mortgage was true and 
which, should. prevail. ‘In Special Appeal, the High Court 
A E ES a Le 


1. (1876) I. I. R. 1 A. 266. 3, (1904-5) 9 C. W.N. 584. 
3. (1918) 25 M. L. J. 879% 4. (1887) I.L.R. 10 M. 102, 
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found that K could not defend his possession in virtue of the 
mortgage for Rs. 1,000, because it was not registered, but that 
he might rely upon the further charge for Rs. 50, and, in as 
much as V had not offered to pay that charge but had come 
into Court on averments which were not true, they dismissed 
“his suit. He then instituted another suit in which he prayed 
for a decree for possession of the same property on payment of 
the further charge for Rs. 50 found in the former suit. K 
again put forward his right under the mortgage for Rs. 1,000 
and urged that V could not recover possession except on pay- 
ment of that sum as wellas of the further charge. Muthusawmt 
Aiyar and Parker, JJ., held that the decision in the first suit 
that K could not defend his possession in virtae of the mort- 
gage for Rs. 1,000 was res judicata against him, and, if we may 
say so with respect, they could not have held otherwise. V was 
admitted owne of the suit property, and would be entitled to a 
decree for possession, unless K showed a special right to remain 
in possession, even though the former (V) failed to prove the 
specific lease and trespass mentioned in his plaint. It was there- 
fore necessary for the Court in the first suit to determine whe- 
ther K might defend his possession under any, and what, 
transaction or transactions. Without deciding that question it 
could not have- dismissed V’s suit and it did dismiss his suit 
because it decided the question in favour Of K, though not to the 
extent claimed by him. The decision of the question as to the 
validity of the mortgage for Rs. 1,000 was therefore necessary 
for the decision of the suit in the sense explained by -us above. 
In so far, therefore, as the decision in the first suit negatived the 
claim under that mortgage, the decision was against K ; he 
could, on the principle of the rulings in Ram Golam v Sheo Tahal 1 
and Krishna Chandra Goldar ve Mohesh Chandra Saha 2 
Ranganatham Chetty v. Lachmiammal è have appealed against 
it; and, inasmuch as he allowed it to -become final, it was 
rightly held to be res judicata against. him. So under- 
stood, the decision in Varathayyangar -v. Krishnaswami 4 
is perfectly sound and does not contravene the rulee that when 
the decree is in favour of a party, an adverse. finding against him 
in the judgment cannot operate ag res judicata. That the deci- 
sion was, mi eny even) not intended): to vay ty aul oC ey 


2 
1, (1876) í. L. R. 1 A. 266. 2. (1904-5) 9 C. W.N. 584. 
3, (1918) 25 M. L. J. 879. ` 4. (1887) I.L R, 10 M. 102. 
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laid down in Devarakonda Narasamma v, Devarakonda- 
Kanyaya 1, and Muthukumarappa Reddi v. Arumuga Pillai 2 
which support our view, is clear from the fact that there is no 
reference to them in the judgment in Varathayyangar v. 
Krishnasami 3, though Muthuswami Aiyar, J, was a party to 
all the three decisions. We may add that, if the judgment in 
Varathayyangar v. Krishuasami 8, cannot be justified on the 
ground we have suggested, it must be treated as bad law. 


It remains to consider two other cases referred to by 
Sadasiva Aiyar and Napier, J].1n support of their view. One of 
them is the decision of a Full Bench of the Calcutta High 
Court Nundo Lall Bhuttacharjee v. Bidho Mookhy Debee 4, 
This decision must, as has been held in so many cases, be 
treated as having been over-ruled by the decision of the 
Judicial Committee in Run Bahadur's case >. Even otherwise, 
we have no hesitation in saying, for the reasons detailed above, 
that the case was wrongly decided. Krishna Behari Roy v, 
Bunwart Lall Roy §, is the other case relied upon by the learned 
Judges. Being a decision of the Judicial Committee, the case 
requires a careful examination. The case was a peculiar 
one but it appears to us to be in no way inconsistent with 
the view held by Ayling and Krishnan, J]J., andin the nu- 
merous other cases to which reference has already been made. 
In Krishna Behari Roy v. Bunwari Lall Roy 6, K claiming to 
be the heir of G, sued to set aside the adoption of B, one of the 
defendants, by G’s widow, the other defendant, in the suit, 
B. pleaded, inter alia, that the question of the validity of 
his adoption was res judicata by reason of the decision in 
his favour in a prior*suit between K and himself. That 
suit had been brought by B to .set aside certain putni 
leases granted in favour of the defendants therein by his 
adoptive mother on the ground that they had been granted in 
excess of her powers as a Hindu widow. One of ‘he issues 
raised in the suif was as to the validity of the adoption of B. 
K intervened in that suit—whether he did so before or after the 
issue was raised is not clear—on the ground that he was the 
heir of G, and, as such, .had a right to intervene to dispute 


— a -——- 





1. (1881) -I. ff, R 4M 184. ` 2. (1888) I. L. R. 7 M. 146. 
8. (1886) I. L. R.`10 M9152. 4. (1881) I. L. R. 6 0. 819 (F. B.) 
6. (1884) I. L. R. 116. 3Ql. - 6. (1875) I. L. R. 1 O. 144 (P.Q. 
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the title of B as adopted son. The issue as to the validity of 
the adoption was tried and the Principal Sudder Ameen found 
against K and in favour of the adoption. He also found in 
favour of the Patnidar that the putni could not be set aside. 
The patnidar having a decision in his favour did not appeal ; 
“but K, being dissatished with the finding upon the issue as to 
the adoption, appealed to the Civil Judge, who affirmed the 
decision of the Principal Sudder Ameen. On further appeal 
to the High Court by K, it affirmed the decision of the courts 
below after fully hearing the case upon the issue of adoption, 
On these facts the Judicial Committee held that the decision 
in the prior suit on the question of the validity of the 
adoption was res judicata. Sadasiva Aiyar, J., says that in this 
case the first suitwas dismissed notwithstanding or in spite 
of the decision against the defendant, K, as to the validity of 
the plaintiff’se adoption and yet the finding against the 
defendant in the former suit was held to be res judicata 
against him in the second suit. We venture to think, with 
respect, that in thus stating the effect of the decision, the learned 
judge has not attached due weight to the circumstance that the 
patnidar was not a party to the appeals before the Civil Judge 
and the High Court, that the only parties to the appeals were 
K, as the appellant, and B, as the respondent, and that, though 
the decree of the Principal Sudder Ameen was one dismissing 
the suit of the adopted son, B, that in appeal and special appeal 
could only be one dismissing K’s appeal on the ground that B 
had been validly adopted. Whether, in view of the circumstance 
that, the suit of the adopted son having been dismissed, the find- 
ing in his favour on the question of adoption was only an 
incidental finding, it was open to K to appeal against it isa 
different question, and, perhaps, a difficult one. But the ap- 
pellate courts dealt with and decided the appeals on the merits, 
evidently on the basis that the question of adoption was 
substantially in issue between the parties. And, as pointed 
out by Edge, C. J. and Banerji, J., Shib Charan v. Lal Raghu 
Nath 1 it was the judgment of the appellate court an the appeal 
as between K and the adopted son, to which the Patnidar, the 
successful defendant in the court, below, was not a party, that 
was held to operate as res judicata. „In this ‘view, the case 





——— 
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1. (1895) I. L.R. 17 A. 174 “at 180, 
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would seem to be analogous to the decisions in Ram Golafn v 


Sheo Tahal 1, Krishna Chandra Goldar v. Mohesh Chandra — 


Shah 2and Ranganathan Chetty v, Lachmiammal ® referred to 
above. There is, hcwever, nothing in the judgment of the 


Board to suggest that, even if there had been no appeal by K or | 


a decision of the appellate court on the merits of his contention, 

the finding of the court of first instance on the question of 

adoption would have been held to be res judicata. Our 

interpretation of their Lordships’ Judgment seems also to be 

that put upon it by Turner, C. J., and Muthuswami Aiyar, J., in 

Muthukumarappa Reddi v. Arumuga Pillai 4 already referred to. 
A. 8. VISVANATHA IYER. 


SUMMARY OF ENGLISH CASES. 

Harper's Settlement, in re: Williams v. Harper (1919) 1 Ch. 
270. 

Esto ppel—Hquitable—Assignment of share in fund—A bsence 
of title of assignor—Subsequent acquisition of good title—Effect of. 

li an assignor with a defective title purports and intends 
to assign property for value, any interest subsequently acquired 
by him in that property is available in equity to make the 
assignment effectual. If however, the assignor never covenant- 
ed absolutely to convey absolutely but only conditionally and 
the condition was never fulfilled, he is under no obligation to 
convey a perfect title subsequentiy. 


Croft v. William F. Blay Ltd. (1919) I Ch. 277. 


Landlord and tenant—H olding over—Terms of tenancy— 
Original lease for a year and a fraction—Tenancy from year to 
year—Date of commencement—Notice to quit. 

The defendant took a lease of the plaintiff’s premises for 
the term of orfe year and one-eighth of another year from 
November 11, 1915, at the yearly rent of £ 40 payable quarter- 
_ ly on the usual quarter days, :the first payment to be for the 
half-quarter ending ‘December 23,1915 and to be the sum of 
£5.” The original term having expired at Christmas, 1916, the 


rr pg ne a 
1, (1876) I. L. R. 1 A 264; 2. (1904-5) 9 C. W. N. 584. 
3. (1918) 25 M. L, J. 879.. 4. (1888) I..L. R. 7 M. 145, 
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defèndant held over without any further agreement. The plain- 


tiff accepted the quarter’s rent due on March 25, 1917 and the 


defendant was thus recognised as a yearly tenant. A question 
having arisen as to when the new term commenced. Heid that 
the yearly tenancy was a new tenancy commencing at, Christ- 
mas, 1916, and determinable on any subsequent Christmas day. 





Brown v. British Abrasive Whee] Co. (1919) 1 Ch. 290. 

Company—Articles—Alteration of—Provision for majority 
expropriatung minority on proper compensalion—Benefit of the 
company as a whole—Companies (Consolidation) Act, 1908 (8 
Edw. VII, C. 69), S. 18. 


A public company was in great need of further capital and 
the majority of the shareholders representing 98 per cent. of 
the shares, were willing to’ provide this capital if they could buy 
up this 2 p. c. minority. It was not possible to effect this arrange- 
ment by agreement and they proposed to pass an article enabl- 
ing them to purchase the minority shares compulsorily on certain 
terms therein mentioned. They were also willing to adopt any 
other mode of ascertaining the value which the court might 
suggest. Held, that. the proposed article was not just or equit- 
able or for the benefit of the company as a whole, but was 
purely for the benefit of the majority. 1t was therefore not an 
article which the majority could force on the. minority. 





Norman v. Norman. (1919) 1 Ch. 297. 

Will—Construction—Specific devis? of Jamier to 
occupation—One definite and complete entity—Incorrect reference 
to original source of title as to es comment— 
Rejection of. i 

A testator specifically devised ‘ “all my messuage farm lands 
and hereditaments in Bentley and Bromley in Essex now in the 
occupation of Thomas Girling, purohased by ‘me eof Alderman 
Thorpe.” * It was found that the-testator had a farm in Bentley 
and Bromley called ‘ Welham’ s farms" “compounded | ef two 


res ee aa 


and of another adjoining small iaci ane a field both purchased 
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by him from a Mr. Carrington. At the date of the will and the 
death of the testator the whole of the lands so purchased were 
in the occupation of Thomas Girling, who formed them as one 
holding. Held that the whole of “ Welham’s farm” passed to 
the specific devisee. The words “purchased by me of 
Alderman Thorpe’’ were merely explanatory comment, not 
defining or restricting the one definite entity with which the 
testator was dealing—namely, the farm in.the occupation of 
Thomas Girling and must be disregarded. 


ee 


Whitworth. Jn re: 0’ Rourke v. Darbishire. (1919) 1 Ch, 320. 

Practice— Discover y-Professional privilege—C o-executors—One 
of the executors acting as Solicitor—Confidential— Communication 
—Alle gation of fraud—Sufficiency of. s 


The fact that one of the executors of a will is a solicitor 
and that the other executors consulted him asa_ solicitor 
in reference to the estate does not deprive the executors of any 
claim of professional privilege with reference to communica- 
tions passing between the solicitor and his co-executors, or 
coming into existence in those circumstances. 


If fraud or illegality is alleged asa ground for defeating 
the privilege attaching to the communications, there must 
be a definite charge of fraud or illegality, a mere suggestion or 
suspicion is not sufficient. 


Boks ahd Co. and Peters Rushton & Oo, In re: (1919) 1 
K. B. 491 (C. A.) l 


Arbitration — Award — Enforcement of —- Application to 
enforce in suminary yianner—Doubt as to validity of award— 
Arbitration Act, 1889, S. 12 —Procedure under. 


Where thtre is no objettian io the award or where the 
objections raised are’ such as can be easily disposed of, the 
summary procedure under ‘S12 of the Arbitration Act, 1889, 
is prompt ahd convenient ; but where there are matters which 
may gravely affect the validity of the award, then it is proper 

3° - ¢ 
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that they should be dealt with by an action in which the facts 
can be fully ascertained, and no order should be made giving 
leave to proceed summarily under the award. 


—— eee 


Weld- Blundell v. Stephens. (1919) 1. K. B. 520 (C. A.) 


` Principal and Agent—Duty of agent to keep seerecy— 
Confidential instructions—Breach of duty—Principal mulcted in 
damages for libel—Indemnity—Liability of agent. 


The plaintiff a money-lender employed the defendant a 
chartered accountant to look into the affairs of a company in 
which he was largely interested and io which he was about to 
make a further advance of money on the application of its 
manager. Ina letter of instructions issued to the defendant 
the plaintiff ifad written libellous statements concerning the 
former manager and auditor of the company. The defendant 
handed the letter to his partner who negligently and carelessly 
allowed it to become known to several persons including the 
two persons defamed who sued the plaintiff for libel and 
recovered damages against him, the jury finding that the 
writer of the letter was actuated by malice. The plaintiff 
thereupon sued the defendant for breach of an implied duty to 
keep secret the letter of instructions, It was found that it was the 
the duty of the defendant to keep the letter secret and that the 
damages recovered against the plaintiff were the natural conse- 
quences of defendant’s negligenee. Held per Curiam though 
the letter contained libellous statements, the defendant was 
under an obligation to keep its contests secret. ` 


Per Bankes and Warrington, L.J]. (Scrutton, L. J. differ- 
ing) the plaintif was entitled merely to nomina! damages and 
no more, for the breach of this duty, . any further damages 
being in the nature of an indemnity for the consequences of his 
own wilfnl wrong, . 


m a 


g e 
Mills v. Brooker, (1919) 1 K. B. 554: 
Tort—Conversion——N eighbouring landowners-—Branches of 
apple trees overhanging neighbour s land—Bight of neighbouring 
owner to pick the fruits, i 
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A landowner is entitled to lop the branches of a tree of his 
neighbour, which overhung his own land. This right to lop 
rests on the fact that the overhanging branches constitute a 
nuisance which he is entitled to abate without notice to his 
neighbour. The right of lopping does not carry with it a right 
to appropriate the fruits growing on them. The owner ofa 
fruit tree, the branches of which grow over the boundary of his 
land, is the owner of the fruit of the overhanging branches 
while it is still growing on the tree. It is equally his property 
after it has been detached from the tree, whether it has fallen 
from being ripe or been severed by the act of man.. The 
adjoining owner is entitled to sever the overhanging fruit in the 
exercise of a right of abatement of the nuisance, but the exercise 
of that right cannot divest the owner's right of property in the 
fruits so severed. As soon as the adjoining owner carries off 
the fruit and sells it he is guilty of conversion and liable in 
damages for the full value. 


Ey 


Rex v. Cremer, (1919) 1 K. B. 564. 


Receiving stolen property—Husband and wife—Money taken 
by wife from husband—Larceny by wife—Husband and wife 


living together—-Larceny Act, 1916 (6 and 7, Geo. V C. 50) S. 36 


Sub-Sec. (3). 

Where a person was charged with receiving money well 
knowing itto have been stolen and itappeared that the money 
had been taken by a married woman ‘from her husband whose 
property the money was. Held, thatin the absence of evidence 
to show that the money had been taken by the wife in such 
circumstances as would support a conviction of her for stealing 
the money, the conviction of the accused for receiving was 
untenable, A husband and wife do not cease to be “living 
together’, within the meaning of S. 36 of the Larceny Act, 1916, 
merely because the husband is temporarily absent from the joint 
home on mijitary service gbroad. 

Rex v. Power. (1919) 1, K.B. 572. 

Criminal jaw—Evidence— Adverse evidence given by witnesses 
for prisoner, after a submission of no case for prosecution-—Consi- 
deration of.evidence by appellate Couri. 
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°At the trial of an indictment, a submission was made at 
the close of the case for the: prosecution that there was no 
evidence that the prisioner committed the offence. The sub- 
mission was overruled and witnesses were called for the defence 


. by whom evidence was given adverse to the prisoner. Held, 


on an appeal by the prisoner; that the court of Criminal 
appeal was entitled to take into ccnsideration the adverse 
evidence given by the witnesses for the defence. 


Britain Steamship Co Ltd v The King. (1919) 1 K. B, 575. 


Ship ping—Charter party—Collision at sea in consequence of 
hostilities or war like operations—Steamship requisitioned by 
Admiralty-Navigation without lights in compliance with Admiral- 
ly regulalions— Liability of Admiralty. 

A Merchant vessel was requisitioned by the Admiralty on 
the terms of a charter party under which the Admiralty took the 
risk of all consequences of hostilities, or warlike operations 
and of no others. Held, that the mere compliance by the 
vessel, not otherwise engaged in a warlike Operaticn, with an 
Admiralty Regulation that vessels should navigate at night 
without lights in order to avoid possible attacks by submarines, 
was not in itself a warlike operation and that the loss of the 
vessel as a result of a collision with another steampship similarly 
navigated without lights, was not a consequence of warlike 
operations so as to make the Admiralty liable for the loss.- 


— e ee 


Denny s Trustees v. Denny and Warr (1919) 1. K. B., 583. 

Company—Illegality—Public policy—Restraint of personal 
freedom—Reasonableness of-—Trans fer ofproperty with the object 
of paying off creditors—Transfer in fraud of creditors—13 Eliz. 
CiS. i 

A father, whose only son D was a young man of dissolute 
and extravagant habits, wanted to save the latter from moral 
degradation and financial ruin, and with this Object in view 
entered into a deed with him under which D transferred the 
remnants of his property to his father, in .consideration Of 
the father paying up all D’s debts amodynting to more than 
1,00C£, redeeming for D’s benefit all the jewels pawned by 
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him, and paying D an annuity of 800£ a year by instalménts 
on the following conditions :— 

(a) D. does not become bankrupt or do or suffer any act 
or thing whereby the said annuity, if belonging absolutely to 
him, would become vested in or charged in favour of some 
other person. 

(b) D amends and reforms his mode of life and ways of 
living and continues to be so. 

(c) D. gives up his present associates whose names are 
set out in a separate writing. 

(d) D. does not reside in London or within a radius of 
80 miles of the city and will not come within the said radius 
without the previous consent of his father. 

(e) D. does not drink alcoholic liquors to excess. 

(f) D. will not borrow money or lend or kave any rela- 
tions with any money-lenders, book-makers or turf accountants 
etc. The object of the deed was to save D and the particular 
money-lenders with whom he was prohibited from associating, 
were a gang of swindlers, Fora time the arrangement had a 
good effect on D, but subsequently he fell into his old ways, 
borrowed money and was adjudicated a bankrupt on the peti- 


- tion of a money-lender who was D’s chief creditor. The trustee 


in bankruptcy of the son sued for a declaration that the deed of 
transfer was void and of no effect as against him, as being 
against public policy and also as contravening the Statute 13 
Eliz, C. 5 and alternatively for a declaration that the annuity 
of £ 800 payable to D had become payablé to the plaintiff, 


Held that the actione entirely failed. Under the deed the 
son sold his property to his father in consideration of the latter 
paying D's debts and a conditional annuity to D and-the 
transaction was perfectly valid. The covenant not to asso- 
ciate with a particular person or persons was not invalid. 
Having regard ty the object of the restriction and to the mis- 
chief to be avoided, the covenant against entering London or 
the area round it within as radius of 80 mules, was not 
unreasonable. - The transfer was not affected by the statute of 
Elizabeth as it was made bona fide for good consideration with 
the object of paying all.the then existing creditors’ who had as 
a matter of fact been subsequently paid. 
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Levi and Co, In re : (1919) 1 Ch, 416. 

Company — Voluntary liquidation— Leasehold tnterest— 
Dilapidations—Breach of covenant to repair—Right of landlord 
to be paid in full—Companies (Consolidation) Act, 1908, Ss. 171, 
187, 196 and 211. 


A company had a lease-hold property for a term of 
21 years subject to the payment of Annual rents and subject to 
a covenant to deliver up the premises in good repair at the 
end of the term, with a proviso for re-entry on breach of the 
covenants. The company went into voluntary liquidation in 
1910 but the liquidators elected to continue their possession 
which they did till the expiry of the lease in 1917. On the 
termination of the lease it xas estimated that an expenditure of 
a sum of about 500 £. was required in order to fulfil the 
lessee’s covenants in the lease, Held, that the landlord was 
entitled to be paid this sum in full and not merely to prove for 
it in the liquidation. 


Litchfield-speer v. Queen Anne’s Gate Syndicate Ltd., (1919) 
1 Ch. 407. 


Injunction—Ancient lWights—Threatened obstruction by erec- 
tion of building—Substantial prospective damage—Quia timet 
action for injunction—Declaratory judgment—Costs. 

A court has jurisdiction to grant an injunction ina Quta 
limet action to restrain the threatened obstruction of ancient 
lights if the evidence shows that the proposed new buildings, 
when completed, will be an actionable nuisance. An action 
to restrain a. threatened obstruction of ancient lights is 
governed by the same principles as those which govern an 
action to restrain any other apprehended nuisance. The 
decision in case (1904) A. C. 179 has not affêcted this 
principle. Coll’s. 7 

The Court has discretion in such a case to make an order 
declaratory of the plaintiff's rights with liberty to apply for an 
injunction if it should become necessary. 


—— 


JOTTINGS AND CUTTINGS. à 
Judges as Legislators. In these days, when freedom of 
religious belief is so widely recognised, most people will, from 
one point of view, sympathise with the decision of the House of 
Lords that bequests for masses are „ot invalid. (Bourne v. 
Keane June, 2). There are, however, | other grounds on which 
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it may be challenged and regretted. The House of Lords, in 
reversing the decision of the Court of Appeal affirming the 
judgment of Mr. Justice Eve, have placed upon the Chantries 
Act, 1547, a construction that is inconsistent not only with the 
interpretation of Lord Cottenham in the leading case of West - 
v. Shuttleworth (1835) but also with earlier decisions going back 
as far as 1602. For more than 300 years it has been authorita- 
tively held in the English Courts that bequests for masses, being 
for ‘superstitious’ purposes, are invalid. For reasons which would 
have had an almost unanswerable force in the Legislature, the 
House of Lords has now swept aside this long series of deci- 
sions, Lord Wrenbury alone among the five Law Lords who 
heard the case recognising that what had been judicially decid- 
ed for so long a period had practically become part of the law 
of the land. “A considerable part of the law of England 
consists of judicial decisions,” said Mr. Justice Stephen 
in heg v. Coney (1882). ‘Every decision upon a debated 
point adds a little to the law by making that point cer- 
tain for the future’ The House of Lords, in ignoring the 
judicial decisions of three centuries, has dealt the- certainty 
of the law a most dangerous blow. Lord Birkenhead, who, 
with Lords Buckmaster, Atkinson, and Parmoor, is responsible 
for this disturbance of the current of judicial authority, has in 
truth revived the doctrine of the ‘Chancellors foot.’ Hither- 
to nothing has been clearer than the principle thatan old-estab- 
lished decision ought to be followed. ‘Where there is a 
decision in point, it is better to follow it,’ declared Lord Eldon 
in T ownley v. Bedwell, (1809), Mr. Justice Grose used language 
in Heathtote v. Crookshanks (1787) not dissimilar to that employ- 
ed by Lord Wrenbury in his dissenting judgment. ‘I should 
be sorry he said, ‘that any opinion of mine should shake the 
authority of an established precederit, since it is better for the 


subject that ewen faulty precedents should not be shaken than 
that the law should be uncertain.’ 


A similar view was express- 
ed by Sir George Jessel’: 


. There is, perhaps, nothing more 
important in. our Faw than that great respect for the authority 
of decided, *cases which is shown by our tribunals.” “Were 
it not for that, our law: would be in a most distressing state of 
uncertainty.” [Knatchbull v. Hallet (1879).] The freedom of 
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religious belief is, beyond all doubt, a most desirable thing-; 
but the certainty of the law is also of immense value to the 
community ; and Judges who confuse the functions of the 
Bench with those of the Legislature adopt a course which 
.may be fraught with serious mischief in the unsettled times 
in which we live.—Law Journal, June 14-1919. 
*K * x 
`- Moving Pictures as Exhibits —The administration of law 
certainly keeps up with the trend of modern invention, Some 
time ago we commented on aruling of the Supreme Court of 
Michigan as to the competency of a phonograph as a witness - 
- (12 Bench and Bar, New Series, page 5, May 1917), and now 
we read ofa trialin our own Supreme Court, in Brooklyn, 
where moving pictures were accepted as exhibits. 

In an action by one Theodore Marston against the 
Westing house Electric and Manufacturing Company, for 
personal injuries, the defendant contended that the injuries 
were not of so serious a nature as was claimed by plaintiff. In 
preparing to sustain this defence, it employed, on at least two 
occasions, a moving picture operator, who took or made films 
of plaintiff walking along the street, he being, of course, 
unaware that the eye of the camera was upon him. 


On the trial, the pictures so taken were exhibited without 
objection from plaintiff's counsel; and we gather that the 
exhibition was much enjoyed by all present, or at least was 
interesting to them. ) 

The resourcefulness of the defendant is to be commended, 
and we do not see that the introduction*of these novél exhibits 
violated any rule of evidence. Photographs have long been 
held admissible in evidence, and the same rule was applied to 
X-ray photographs, when they came into use. As a “ movie’ 
film is nothing more or less thana great number of conse- 
cutive photographs, the rule would seem to cover this also. Of 
course, the films would have to be marked in evidenee, and their 
exhibtiion in the appellate court nright be a means of enliven- 
ing the sitting, and giving a little treat’ to those lawyers who 
are engaged in the ordinarily tiresome wait for their-own cases 
to be reached. (Bench and Bar, February, 1919 page di ) 
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CONTEMPORARY LEGAL LITERATURE. ° 


The Journal of Comparative Legislation and International 
law for April opens with an appreciation of the late Sir Samuel 
Evans by the Lord Chancellor. 

The Rule of Dora is an article by Mr. Sidney W. Clarke 
on the curtailment of the fundamental constitutional rights of 
the British subjects during the war, such as Government by the 
Parliament, the responsibility of the executive to the Legis- 
lature, the liberty of the subject, the trial by jury, open law 
Courts, freedom of speech and the freedom of the press caused 
by the outbreak of the war. The writer points out in the article 
how in the place of the rule of the law was instituted a Govern- 
ment by Prerogative and Regulations which in some cases were 
even vexatious and yet the people for the most part loyally 
obeyed them. The public were quick to recognisesthat war time 
measures could not be judged by peace time standards; but they 
resented what appeared to them to be unnecessary and needlessly 
harsh restrictions and in particular the occasional sheer officious- 
ness of officials. One of the Regulations is Regulation 27 which 
prohibits the spreading of false reports and the making of 
false statements. It is clear that this Regulation goes further 
than penalising reports or statements calculated to interfere 
with the prosecution of the war and the like and is in 
terms aimed at statements and reports that need not be false to 
the knowledge of the speaker nor have any concern whatever 
with the war or the security of the country. 


We would draw particular attention to the interesting arti- 
cle on the “Origin and Growth of Income tax” by Mr. H. Bertram 
Coxe, Solicitor of the Inland Revenue. In England, Income 
tax had its origin in the financial necessities occasioned by the 
expenses of the great war with France at the end of the 18th 
‘Century. IH was at Willam Pitt's instance that in 1798 an act 
was passed entitled “an Act for granting to His ARY an aid 
and contribation for the prosecution of the war’’ which im- 
posed duties regulated by the-amount of income possessed by a 
person charged with asSessed taxes which included taxes on 
carriages, horses, men, servants, dogs as also the window tax 
and the duty on’*inhabited houses ; provided that 

sg a 
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the* income was £60 or, upwards; these duties known 
as incomes assessment amounted to something less than 
income tax as we understand the expression now. This 
Act paved the way for the real thing which came in the 
following year 1799. The Act of 1799 repealed the Act of 1798 
and imposed a regular tax on income at the rate of ten per 
cent. Incomes under sixty pounds were not charged anq 
between £60 and 200 the rate was graduated; onan 
income of £ 200 and upwards the tax fell at the full rate of 
ten per cent. In 1802 this Act was repealed as the tax was 
considered one to be reserved for war purposes. It was 
revived in 1803 on the resumption of war. In this Act 
of 1803 was embodied for the first time, the principle of 
taxation at the source. The Act was marked out into five great 
heads or schedules which remain to this day, schedules A, B, 
C, Dand E. The rate was reduced to five per cent under this 
Act. The next important Act was that of 1806. The evasion 
of taxes was so prevalent that deductions for repairs of proper- 
ty and for children were discontinued and the limit of exemp- 
tion was reduced to fifty pounds and the exemption was 
restricted to incomes from profession, trades, and offices. 

From 1816 the tax was altogether relinquished. It was 
revived in 1842 by 5 and 6 Victoria Ch. 35, an Act which 
forms the basis of the existing Income-tax Code. The tax in its 
structure, chief principles, and general scheme of administration 
was not seriously modified until quite recent years. Then there 
was the Act of 1853. In 1880, the Tax Management Act was 
passed which consolidated the-law dealing with the machinery 
and administration of the tax. From this date unti? 1907 the 
history of the tax offers no very striking feature with the excep- 
tion of the revival of allowance for repairs of property and the 
extension of limits of exemption and abatement in 1894. The 


first innovation was differentiation of rates ase between earned 


and unearned income. The next important step was the 
Finance Act of 1910 which imposed a supertax’ on incomes 
exceeding five thousand pounds at the rate of six pence for 


every pound by which the total incomes,.excéeded .£3000. 


Then the writer deals in detail with the Act of 1918,, which is 
mostly an enactment which consolidates the provisions of 
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Income Tax Law in force at the date of its passing. Futther 
when considering its suitability to being introduced in the 
colonies and the dependencies, the writer regards it as unsuit- 
able as the Act is based on and is only a collection of the prior 
English Acts and its construction will be largely based on that, 
applied to those Acts and those Acts were intended to meet the 
particular conditions in England. 


Book Review. 


Comparative Administrative Law, by Nagendra Nath Ghose 
M. A., B, L., Vakil, High Court, Calcutta. Tagore Law Lectures 
1918. Published by Messrs. Butterworth & Co, Calcutta. 


With the exception of Mr, Cowell’s meagre discourse on 
the Indian Constitution, the Tagore Law Lectures have so far 
dealt exclusively with topics of private law, and tke present work 
is the first attempt in the seiies to deal in any comprehensive 
manner with public law. Ata time like the present, when all 
educated minds in the country are much agitated as to its 
political future and experiments are being tried or suggested in 
constitution-making, it is of immense importance that all 
concerned in such a task should bring to bear upon it a 
thorough grasp of the fundamental ideas of what has been 
conveniently called ‘ Political Science,’ and the work before us 
is admirably suited to meet the needs of such people. Dealing 
with the subject, both historically and analytically, it compres- 
ses into a small compass plenty of useful information cull- 
ed from numerous special treatises (like those of Bluntschli, Bis- 
saud, Dr. Wilson, Lord „Bryce, Professor Dicey, Messers. Lowell 
Goodenow etc. ) and we think we can safely say this is the first 
work of its kind in this country. “In view of the plan of the 
work, it has been possible to devote only a limited amount of 
space and attention ‘to the constitutional and administrative 
problems of India; but even in this way, it is useful to-view the 
subject in its due setting in the larger sphere of comparative and 
constitutional law and history. So far as this Presidency is con- 
cerned we cannot help thinking that this subject ddes not re- 
ceive any thing like the attention that it deserves in our collegiate 
courses and if the availability of a convenient treatise can aap 
to a the a of the subject by all intelligent citizens, w 
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hope that the present work “may help towards that end. In 
view of the nature and extent of the ground to be covered, the 
book is necessarily anything but light reading; but we must 
really congratulate the author upon being able to bring together 
,so much useful information within the limits of a handy 
volume. The first few lectures are mainly historical, sketching 
the growth and characteristics of some of the leading types ot 
constitutions known to history. The concluding portion of 
the werk deals with what the author suggestively terms the 
‘ adjective’ side of administrative law—the means of control and 
redress in respect of transgression of authority by individuals or 
bodies that make up the machinery of the state. The Inter- 
mediate lectures (VII-X XI) are devoted to a study of the ‘subs- 
tantive’ part of administative law, under the heads of Local 
official organisation, the central Government, the relations 
between Local and Central authorities, The Executive, The 
Legislature, The judiciary, The military, Local and Public 
Corporations and the Rights of citizens. lt is scarcely possible 
to attempt a precis of the work here but we have no hesitation 
in expressing our appreciation of the book and earnestly com- 
mending it not merely to students or politicians but to all who 
aspire to take an intelligent part in the governance of their 
country’s affairs. = 
THE PRINCIPLES AND PRECEDENTS OF THE ART OF CROSS- 
EXAMINATION VOL. 1 by Messrs. O. S. Somanatha Sastri and 
P. Ramanatha Aiyar, Published by Messrs. The Modern Printing 


Works Madras, 1919. 
The Art of Cross-Examination is obviously not an art 


which can be learnt from books. It depends so largely ona 
thorough knowledge of the world and requiresa quick adapt- 
ability to the changing situations in the course of a trial and 
they come more from experience and personal observation of 
trials conducted by masters of the art than from the study of 
books. Still the recorded experience of those who have 
succeeded in the artis not without «ts use to the ebeginner in 
the profession in avoiding pitfalls: We would assure the reader 

_ the book is interesting and instructive reading by reason of the 
large collection of instances of brilliant.Cross-éxamination, con- 

. tained in its pages and heartily commentl it to the use of the 
legal profession, ene ae ani 


; The Madras Law Journal. 
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ADOPTION BY WIDOWS :—TERMINATION OF THE POWER. 


The Hindu Law of Adoption has received fuller discussion 
and greater elaboration at the hands’ of our courts than even 
from the later day commentators ; and among the rules now 
firmly established, the principle first enunciated by the Judicial 
Committee in Chandrabulle’s case has, during the course of its . 
development and application to varying fact® and circum- 
stances, been the subject of quite a’ respectable mass of case- 
law. We believe nevertheless we are justified in stating that . 
the precise basis and limits of the rule are scarcely clear or 
settled and a review of some of the leading cases may at least 
help us to see how exactly the matter stands now. 


The observations of Lord Kingsdown in Chandrabulle’s 
case make one thing clear, 7. e., that the limitation there impos- 
ed on the exercise of the widow's power ta adopt was, dictated 
not.by any principle of Hindu Law but by considerations of 
policy. But of public policy ï in the sense of morality there is no 
question here and the reference must therefore be to the need 
for stability and security of titles. The matter is however com- 
plicated by the introduction at times. of ideas based on the 
supposed policy of Hindu legal or religious precepts. Eminent 
Sanskritist-lawyers (like Messrs. Bhattacharji, Sarkar and 
Ghose) have criticised the rule from the Hindu point of view, 
but the result has only been that even the expanded form of the 
rule as laid down in Ramkrishna -v. Shamrao 1—which these 
writers hoped may not „ultimately prevail — has now been 
affirmed by the Judicial Committee (See Madana Mohana Deo v, 
Purushothama 2}. Going through some of the principal pro-.- 
nouncements of the Committee bearing on the law of adoption, 
one cannot’ help feeling that their ir Lordships’ point of view has 


1, (1902) I L-R. 26 B. 528. ` > 3. (1918) 1. L: R. 41 M. 855. 
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not atways remained identical, but has oscillated between the f 
view which regards the religious significance of the act as the 
more important (its consequences on the possession or devolu- 
tion of property being only secondary or incidental) and the 
other which, recognising that adoptions are not always dictated 
by purely religious motives, is more sensitive to the possible 
effect on proprietary rights and titles (Cf. the observations in tke 
Urlam Case 1). The remarks of Lord Kingsdown in the leading 
case embrace both sets of considerations and this has to 
à certain extent enhanced the difficulty of ascertaining the 
basis of the rule. 


We may put aside as no longer tenable, the theory which 
was at one time suggested that the rule in Chandrabulle's case 
only prevented the divesting of an estate already vested in 
another heir and did not affect the validity of the adoption or, 
(as was argued in certain cases) that the effect of the decision 
was only to suspend the widow’s power of adoption (during 
the time the estate remained vested in somebody else) and not 
to extinguish the power altogether. Butit is worth noticing 
that if the principle underlying that decision was only that an 
adoption should not be allowed to disturb estates vested in 
others, the rule need not have gone the length to which it was 
carried in Padma Kumari’s case or in Ramakrishna v. Shama 
Rao 2. If, on the other hand, the spiritual benefit of the 
deceased husband be the governing consideration, it is difficult 
to see the reason for the distinction between a case in which 
the widow succeeds to the inheritance directly on the death of 
her son (natural or adopted) and one in which she succeeds 
after the death of the son’s widow or son’s son—the latter 
having left no son (natural or adopted) or other heir. It is 
noteworthy that in the circumstances found in Ramakrishna v. 
Shama Row 2, the succession amongst the male members seems 
to have been all along by survivorship and there was no occa-' 
sion when an adoption could possibly have been made, for the 
very existence of the grandson was a,bar to an adoption by 
his mother or grandmother and when he djed unmarried the 
srandmother succeeded immediately, his mother having prede- 
ceased him. l i : 





1. (1918) I D. R. 41 Mad. pp 1010 and 1011. °° 2. (1902) I. D. B. 26 B- 526 
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It may also be useful to note here at the outset, that 
according to more than one decision of the Judicial 
Committee, the right of a widow to make an adoption to her 
deceased husband ‘is not dependent on her inheriting his 
estate.’ Pratapsingh v. Thakor Sri Agar Singhji 1.. Nor (in 
view of the decision in Madana Mohana Deo’s case 2) can it be 
said that the termination of a widow’s power turns on the vesting 
of the estate in a widow lower down in the same line. 

Of the several considerations relied on by Lord Kings- 
down, one is the possible satisfaction of all ‘ spiritul purposes ' 
by the first son himself who ‘had lived to an age which enabled 
him to perform all the religious services which ason could 
perform for a father.’ The incorrectness of this assumption was 
shown by Mr. Justice Mitter in Ham Sundar Singh v. Surbanee 
Dossee 3 and after the endorsement of his view by the Judicial 
Committee in Suryanarayana v. Venkataramand 4 we may take 
it that this reason is not by itself of much force (see also Veera 
bhai v. Bai Hiraba 8). Messrs, West and Buhler have attempted 
to justify the doctrine of Chandrabulli’s case 6 on a basis of reli- 
gious significance by putting forward a theory as to the duration 
of ‘the spiritual representation’ of the deceased husband by the 
widow (W. & B. Hindu Law, pp. 983 etc.) bit on that view, the 
widow's capacity to adopt will come to an end as soon asa son 
(born to or adopted by her) reaches the stage of ‘ceremoniaj 
competence,’ which they fix either at Upanayanam or at 
marriage. That is, the widow would according to them, have 
no power of adoption even if the daughter-in-law predeceased 
the son and the son died next, leaving his mother as heir (cf. 
pp. 985, 986). This | result did not commend itself to the 
Bombay High Court which in Venkappa v. Jivaji T laid down 
that the only. limitation on the mother’s power is that she 
should have succeeded as heir to her son and the proposed 
adoption should derogate from no other rights save her own. 

In Madana Mohan v. Purushothama 8 Seshagiri Iyer, J., 
thought that the doctrine of Chandrabulle’s case could as such 
have no aplication to jdint families, buta limitation similar to 
that might nevertlfteless have to be applied even in such cases 


1.. (1918736 M, L. J. 511. ° > 2. (1915) I. D. R. 41 Mad. 855. 
3. (1833) 29 W. R. 111.. 4, (1906) I. L R. 29 M. 389. 
5, (1908) L. R. 30 I. A034. 6. (1865) 10 M. I. A. 279, 


7. (4900) I. L. R. 25 Ee 806. 8. (1914) I. L. R. 88 M. 1105. 
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on cònsideratioùs of policy and expediency. It is difficult to 
state the basis of his conclusion in the form of a definite rule 
unless one is to adopt one of the many considerations adverted 
to by him, as the governing factor, viz., ‘that where a person is 
in existence who is competent to adopt a boy in whom the full 
proprietary right will vest, that must be taken to be the limit of 
the exercise of the power’ by a widow (of a person higher up 
in the line) who originally had a power of adoption. We do 
not know if the learned Judge meant this to be a complete 
formula but anyhow would point out that this cannot be taken 
to be one; and in some cases it may come almost to begging 
the question. When the case went up to the Privy Council, 
their Lordships (though affirming the learned Judge’s -conclu- 
sions) dealt with the case as one governed by the principle of the 
ruling in Chandrabulle’s Case and the decisions following it 
and approved ‘of the exposition of the law by Chandavarkar J,, 
in Ramakrishna v. Shamrow 1, It does not however appear that 
their Lordships considered the statement of Chandavarkar J. or 
even their own re-statement of the principle, as exhaustive. But 
so far as the two statements go, there is a significant difference 
between the two, in the reservation which the Judicial com- 
mittee make in the following words :— 

“They do not desire to be understood as saying that even 
in its absence (i.e, absence of the possibility of the son ’s widow 
adopting) the succession of Brojo Kishor (i.e. the first adopted 
son) and his dying after attaining full legal capacity to coritinue 
the line would notin themselves have been sufficient to bring 
the limiting principle into operation.” 

It may be observed that the Judicial Committee. do not 
make their view depend either on the joint or separate status 
of the family or on the vesting of the estate either in the adopt- 
ing widow (as heir to her son) or in the deceased son’s widow. 
Their statement of the rule resembles in some measure the 
theory suggested by Messrs West and pues only in place of 
the notion of ‘devolution of the sacra’ on the son (formulated 
by the learned authors of the Digest) the Privy Council substi- 
tute the test of his ‘attaining full legal capacity to continue the 
line.’ What exactly this last expression signifies, “how it will 
apply for instance to a case like Venkappa v. Tivaji 2'or to one 


1, (1902) I. L. R. 26 Bom. 526, 2, (1900) J. Ù. R. 25 Bom. 306. ` 
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in which the son dies a ripe old bachelor or again to a case in 


which he marries and dies while yet a minor, his wife also pre- 
deceasing him, it is not easy to say. 


It is obvious however that the formula as stated by the 
Privy Council (or by Chandavarkar, ].,) can have no application 
to a case in which there has been no lineal descent of the estate 
or representation of the line from the male owner whose widow 
seeks to adopt. Is there any and what limit to the widow's 
power to adopt in these cases ? By way of illustration, we may 
consider two types of cases that have come up frequently 
bcfore the courts—one, where the estate has passed. to the 
ascending line and the other where it has devolved on 

“collaterals. In both cases of course, the widow (who has been 
excluded from succession whether by the law of survivorship or 
by some rule of custom or statute) is the only person who can 
by adoption provide for the continuance of her husband’s line. 
And yet our courts have oftentimes denied to her a power of 
adoption in such circumstances. Is that view right? If it is, it must 
rest on some aspect of the limiting rule other than that expounded 
in Ramakrishna v. Shama Row and in Madana Mohana Deo’s 
case, Take for instance the decisionsin Darnidhar v. Chinto 1, 
Vasudeo v. Ramachandra *, Gopal v. Vishnu 3 and Lashmibat v. 
Vishnu *, In the first case,a son had predeceased his father leaving 
a widow him surviving ; the father died next leaving his own 
widows who inherited his estate. An adoption made by the 
daughter-in-law after the estate had so vested in the 
mothers-in-law was held by the Bombay High Court (partly on 
the strength of Gojara Bai’s Case 5) to be bad. Candy, Jai 
delivering tħe judgment of the Court, observed “No adoption 
by Venubai (the daughter-in-law) which must have been to her 
husband could possibly divest Laxmibai (the mother-in-law) of 
the estate which had come to her by inheritance from the last 
owner Dharnidhag’ (her husband). In the importance which 
they were disposed to'ʻattach to the question of the vesting of 
the estate in seme person other. than the adopting widow, the 
learned Judges seenr to have overlooked that. under the. 








F a š aama amaaaŘŘĖĖŐ— 
1. (1895) I. L. R. 28 B. 250: 2. (1896) I. L. R. 22 B. 551. 
8. (1898) I. È. Ri 28 B. 257. ° 4. (1906) I. L. R. 29 B. 410). 


5. (1890) I L.R. 14 B. 463. 
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Hindu Law, a son, grandson and great grandson stand 
on the same footing, that the grandson by adoption if 
he had already come into existence would have precluded 
the passing of the estate (by inhertance) from the grand- 
father to the grandmother and would also be an 
obstacle to any adoption by the grandfather or the grand- 
mother and that if under the Hindu Lawa son adopted by a 
widow can immediately divest her (or even a dissenting co- 
widow) of the estate taken by her from the adoptive father, the 
principle would likewise justify a grandson (by adoption) 
divesting his grandmother of the estate that she had taken from 
his adoptive grandfather (Cf. Babu v. Ratnoji 1). The Court 
was obviously influenced towards a different conclusion by the, 
circumstance that here the adoption was made by the daughter- 
in-law at a time when the estate was vested in her mother-in-law, 
‘with remaiftder to her husband’s collaterals.’ But if, as held in 
Madana Mohana Deo's case, 9. where the estate is vested neither 
in the daughter-in-law nor in the mother-in-law, the mother-in- 
law’s power of. adoption is to be regarded as extinguished when 
the son (who of course inherited the estate in that case) dies 
leaving a widow behind to continue the line, itis difficult to see 
(at any rate from the point of view of Hindu conceptions) why 
the mere fact of the son predeceasing the father or the estate 
vesting in the father’s widows should make a difference. As 
observed by Ranade, J., in Payapa v. Appanna ?, even during 
the father’s life-time it would have been more in accordance 
with Hindu religious ideas as well as social practice for the 
father to bring about an adoption by the widowed daughter- in- 
law—such an.adoption would of course have been legal ; and 
nothing but the possession of the estate by hts widows marks 
the difference between the situation then and the situation after 
his death. 

Taking the second group viz., of collateral devolution, it is 
necessary to note the distinction between cases like Srt Virada 
Pratap v. Brojo Kistore $, and Bachoo v.: Mankoerbat 5, on the 
one hand and those like Chandm v. Gojarabai 6, aed Surya 
Prakasa v. Nidamarty 7, on-* ‘the other. In the first two, 





ee a ae a 
1, (1895) I. L. K 21 B. 319. - ° 2. (1918) I. L. R, 41 M. 855. 
3. (1898) I. L. R. 28 B. 327. r (1876) 1. E. R..1 M. 69. 
6. (1907) I. L. R. 31 B. 373. (1840) I. L. R. 14 B. 483. 


7. (1909) I. L. R. H „31. 228. 
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the estate never vested in the adopting widow but on her 
husband’s death had passed toa collateral member of the 
joint family and the Privy Council held that a boy adopted by that 
widow during the life-time (whether in fact or in contemplation 
of law) of the other member was valid and effectual to divest 
the estate vested in the latter. In Chandra v. Gojarabai 1 
however the estate has had a further devolution from the 
surviving co-parcener on to his widow (there being no more 
male members in the family) and an adoption was made by a 
predeceased co-parcener’s widow after the last mentioned 
devolution. The learned Judges held (on the authority‘ of 
Bhubaneswari v. Nilcomal, *) that the son so adopted could not 
divest the estate taken by the widow ‘of the last surviving 
"co-parcener. And in Suryaprakasa v. Nidamarthy, 3 Wallis, J., 
held that an adoption io similar circumstances was altogether 
bad in law and he relied for this view on the rulejn Chandra- 
bulle’s case, * as expounded by Chandravarkar, J., in Ramakrishna 
v. Shama Row ®. But if as suggested above, the principle of 
Justice Chandavarkar’s judgment be that a widow’s power is at 
an end ‘when the estate is vested in a person * * * * 
‘fully capable of himself continuing the line’ (see also per 
Phillips, J., in Venkatrama Iyer v, Gopalan 8), that test cannot 
hold good in a case like Suryaprakasa v. Nidamarthy 8. And 
if the co-parcener who died earlier had left self-acquired 
property which must in due course have devolved on his 
widow, why should the circumstance of the ancestral property 
—which may be considerable or insignificant—devolving on 
the surviving co-parcener and after him on his widow, bar the 
predeceased co- -parcener’s widow from making a good adop- 
tion, so ag to confer on the adoptee a right at least to his 
father’s self-acquired property. Ever as to Chandra v. Gojara- 
bati, 1 if as held by Lord Haldane in Madana Mohana Deo’s 
case the succession of the last surviving co-parcener was only 
‘ provisional’ ang his estate therefore, defeasible, it may fairly 
be urged that his widow taking as his heir can stand on no 
better or seeurer footing’ (Cf. per Seshagiri Iyer, J. in Sri 
Jagannatha v, Sri Kunj Behari: T 





3 (1890)-I. I» R. 14 B. 463 © 2, (1885) I. L, R, 12 C. 18. 
3. (1909) T. L. R. 88 M. 228. 4, (1865) 10 M. I. A. 279, 
5. (1990) I. L. R. 26- RS 526, 6. (1918) 35 M. L, J. 698, 
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e With Gojarabai’s Case it may be instructive to compare 
the decision in Dutto Govind v. Pandurang 1 where the last 
co-parcener left not even a widow behind and a predeceased 
co-parcener’s widow therefore directly succeeded to the estate 
(under the Bombay rule which allows a right of succession to 
the widows of Sapindas). There was thus not even a question 
of anybody other than the adopting widow being divested and 
yet the learned Judges held that the widow had no power to 
adopt. ‘Their reasoning would seem to suggest that if she had 
her husband’s authority they might perhaps have upheld the 
adoption. It is true that under the ruling in Ramji v. 
Ghaman ? she could not during her brother-in-law’s life-time 
have made an adoption except with his consent, but that ts 
only because the estate vested in him was not to be disturbed 
without his consent and did not imply that suck. vesting was a 
bar or limit so the widow’s exercise of her power to adopt 
(within the meaning of the decision in Ramakrishna v. Shama 
Rao) 3; and the reason of the rule ceasing with his death, one 
should have thougit that the restraint on her power of adoption 
was released too, not that her power was lost by the very circum- 
stance which helped to vest the estate in her and thusremovethe - 
reason of the rule (Cf Amava v. Mahadgauda 4). 


It is necessary at this stage to invite attention to certain 
observations of the Judicial Committee in Pratap Singh v. 
Thakor Sri Agarsinghji 5, The adopted son’s claim in this 
case related not toa co-parcenary interest but to a main- 
tenance grant held by his father which by the custom of 
the family enured only during the existence of male descen- 
dants in the line. The courts in Indi had held (somewhat as 
in Gojarabat's case) that the adoption was valid but that the 
adopted son could not claim the estate .which on his father’s 
death and prior to the adoption had reverted to the grantor’s 
line. Their Lordships however ‘uphold the adopted son's 
claim to the estate and tn so doing adopt a stafement of Messrs 
West and Buhler to the effect that‘ Hindu‘lawyers do not 
regard the male line to be extinct ‘until the death of the widow 








1, (1808) I. L.'R. 82 B. 499. 2. (1879) I. L, R. 6 B. 498. | 
s J 
3, (1900) I. L. R. 26 B. 526. 4. (1896) I, L. R. 92 B, “416. 


5, (1918) 36 M. L, J e311. 
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renders the continuation of the line by adoption impossible’ 
and that ‘an adopted son is the continuator of his adoptive 
father’s line exactly as an aurasa son and that an adoption so 
far as the continuity of the line is concerned has a retrospective 
effect” If in Gojarabai case or in Suriaprakasarow's case 1, the 
last co parcener’s widow should have herself adopted a boy, that 
son would represent his father’s line and as such take the family 
estate and on the authority of the decision inMankoerrbai s case ? 
the widow of the predeceased co-parcener may then make a 
valid adoption to her husband as well and confer on the son so 
adopted a right to claim his father’s share of the family property. 
But if, as stated in the passage above extracted, the last co- 
, parcener’s line must (for purposes of the Hindu Law) be regard- 
ed as not extinct so long as there is the widow to adopt to it, it 
may well be argued that any delay or reluctance on her part to 
make an adoption should not prejudice the rights of the widows 
of other (predeceased) co-parceners to perpetuate their respec- 
tive lines. Or, as the argument used to be sometimes stated, 
the co-parcenary itself may be regarded as legally continuing so 
long as there are in existence the widows who could revive it. 


As against the last mentioned argument, it is possible to 
point to a dictum in the Urlam case 8 where their Lordships, 
while deciding the case on the second of the two quéstions 
stated by them, add at the end that ‘their Lorships express no 
disapptoval of the decision of the District Judge on the first 
point,but, like the High Court do not find it necessary to decide 
it’. The District Judge had of course decided, on the strength 
of Suryaprakasa Rao v. Nidamurthy * that the vesting of 
the estate in Mahalakshntamma put an end to Narasayamma’s 
power of adoption, but it wil! be too much to interpret the 
above remark of their Lordships as precluding any further dis- 
cussion of the point on its merits by the Courts in India. 


It being established by the decision in the Berhampore case 
that a widow may sometimes make an adoption even when her 
husband's estate is not vested in herself and even to the extent 
of divesting by such*adoption*the estate taken by a collateral 
in succession to the husband, the principle defining this class 
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of eases had to be settled. The distinction between cases of 


vesting by inheritance and of devolution by survivorship was 
accor dingly suggested by Telang J., in Gojarabai’s case (see also 
Bachoo v. Mankoerbai 1 per Seshagiri Iyer, J, Madana Mohana 
v. Purushotam 2 and Venkatarama Iyer v. Gopalan 3), And 
Mr. Sarkar thinks it possible to justify the distinction, because 
in joint families governed by the Mitakshara law (where alone 
the widow may be excluded by the rule of survivorship) there 
is never any real vesting or divesting of the estate in the sense 
intended in Chandrabullee’s case and the very essence of joint 
family ownership is the constant fluctuation resulting from - 
the births and deaths of members. This reason however 
will not hold good where (as in the case of impartible estates) , 
there is no co-parcenary ownership nor where as in Bhimabat 
v. Tayappa 4 the widow is excluded by special rule of statute 
(or custom)*® And as already pointed out the decision in. 
Madana Mohan Deo's Case 5 establishes that the mere fact of the 
existence of a joint family or of devolution by survivorship does 
not exclude the application of the rule in Chandrabulles case. 
Conversely, in Pratap Singh's Case § their Lordships upheld the 
widow's power of adoption, though the estate was not vested in 
her and there was no question of joint family or devolution by 
survivorship. 

A different test has been suggested by Mr. Mayne and 
adopted in some of theIndian decisions, viz., whether or not, 
the adoption is made to the last male holder of the estate which 
the adopted son claims (cf. Surender Nandam v. Sailaga Kant 7, 
Payapa v. Appana 8, per Jenkins, O.J. in Bachoo v. Mankoerbar °? 
and Sivagnanam v. Ramasami Chetti 10). Not only isit by no 
means easy to apply this test to joint families (cf. per Seshagiri 
Iyer, J., in Madana Mohana Deo’s case!1, and per Phillips. J, in 
Venkataraman v. Gopalan}2) but the case of a mother adopting 
after the death of an infant son (whether aurasa or adopted) 
has to be treated as an exception to the assumed rule. It 
however seems tous that the tenor of the observations of 
Viscount Haldane in Madana Mohana Deo's case looks as if 


1, (1904) I. L. R. 29 B 51. "2, (1916) I. L. R; 88 M. 1105. 
8. (1918) 35 M. L, J. 698. . 4: (19183) I. L. R. 87 B. 598. 
5. (1918) I. Js. R. 41 M. 855. 6. (1919) 86 M. L, J..511. ` 
7, (1891) I, L. R. 18 C. 385; 8. (1898) I.'L.“R. 23 B 327; 
9, (1905) I. L. R. 29 B. 61. 10. . (1911) 22 M. L. J. 85. 


11, (1916)-I. L. R. 88 M, 1105. 12. (1918) 85 M. D. J. 598, 
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his Lordship had the ‘last male owner’ theory distinctly ineview 
and the rule is explicable as founded on the well established 
principle that succession must be traced to the last full owner. 
But the recognition by the Judicial committee that an inter- 
mediate male owner may be only a provisional or defeasible 
owner introduces an element of uncertainty in the application 
of the theory, for whether the last male owner is to be regarded 
as the root of succession will depend upon whether he is a ‘ full’ 
or only ‘ provisional’ owner and this will in turn depend upon 
the validity and effectiveness of the adoption in dispute 
(Cf. Sri Jagannath v. Sri Kunj Behari 1. 


The tenor of the Judicial Committee’s observations in Pratap- 
Stitg’s case ? would seem to suggest that in circumstances other 
those summarised in Madana Mohana Deo’s case 3 that is, 
whenever there has been no lineal descent. or representation 
after the husband and the attainment of ‘ compefence’ by such 
lineal representative, a widow’s power of adoption will not be 
extinguished. And this was the view taken by Wallis,C. J. and 
Seshagiri Iyer, J.. in Sri jagannatha v. Kunjabehari 4, If this be 
the correct view, the mere fact that on the son’s death, the 
estate (taken by him from his father) passes,by force of some 
special law or custom (as in Bhimabai v, Taypp) or even 
under the ordinary law (as in Annammah v. Babu Reddi *) to’ 
some person other than the mother (or step-mother), who seeks 
to adopt, cannot put an end to her power of adoption--especial- 
ly when the Privy Council have declared that a woman’s power 
to adopt is not dependant on her inheriting her husband’s estate. 
And the conclusion, in cases like Faizuddin v. Tincowree 5 and 
Anandibat v. Kasibai © seems, to say the least, very arbitrary in 
so far as-they hold that, of two co-widows otherwise similarly 
situated, one (alone even if she happens to be junior)should have 
the fon to continue the line by making an adoption because it 
is she that had the good fortune (or rather misfortune)to have a 
son and lose him. Probably it may in future become necessary 
more frequently to separate the question of the validity of an 
adoption from that of its effect on an vstate vested in a third 
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SUMMARY OF ENGLISH CASES. f 
Omnium D’enterprises v. Sutherland, (1919) 1 K. B. 618 C. A. 
Damages —Breach of contruct—Repudiation of contract—what 
constitutes. 
Under a charterparty in 1916 a steamship then under 
” construction was chartered by defendant to plaintiffs for three 
years from the time she was fit to sail. There was a provision in 
the charter party that in case the ship was lost during the 
currency of the charterparty, the defendant was to provide 
another steamer of a similar size, class and description on the 
same terms and conditions and that if the steamer was 
requisitioned by the Admiralty, the owner and charterers were to 
be held harmless, the contract to be prolonged by such period 
as the steamer might be under requisition, so that the iull three 
years contract between the “owner and the charterers should be 
carried out. The steamer when completed was requisitioned 
by the Admiralty and while the ship was under requisition the 
defendant sold her free from charter engagements to a third 
person who refused to carry out the terms of the charter-party. 
In a suit for damages for breach of the charterparty. Held that 
by the sale of fhe ship the defendant had wrongfully repudiated 
the charterparty and put it out of his power to perform it and 
_ that he was therefore liable in damages to the plaintiff. 


Woodall v. Pearl Assurance Co. Ltd., (1919) 1 K. B. 593 C. A. 

Contract-——Construction— Abitration clause—Condition precedent 
to action—Insurance policy. 

Arbitration clauses in contracts, generally speaking, fall 
into two classes. One class is where the provision for atbitra- 
tion in case of difference between the parties, is a mere matter 
of procedure for ascertaining the rights of the parties with 
nothing in it to exclude a right of action -on the contract itself, 
but leaving it to the party against whom an action may be 
- brought to apply to the discreticnary power, of the court to 
stay proceedings in the action in order that the parties may 
resort to that procedure to which they have agreed. The other 
class is where arbitration followed by an award isa condition 
precedent to any other proceedings-being takén, any further 
proceedings then being, strictly speaking, not*upon the original 
contract but on the award made undes-the’arbitration clause, 
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Held, on the construction of the policy of insurance in the case, 
that it came within the second class and that the action on the 
contract was not maintainable. 


Doey v. London and N. W. Ry. & Co., (1919) 1 K. B. 623. 

Carrier—Railway—Glass—Breakage in transit—Liability of. 
Ratlway company—Nature and value of article not disclosed—Article 
insured by clerk of Railway Company—Estoppel—Carriers Act Ss. 1 
2 and 6. 

Plaintiff sent a metal lamp with-a glass bow] to a purchaser 
through the defendant railway company. He packed the metal 
portion of the lamp and the glass bowl which exceeded £ 10 
in value, in separate parcels, and labelled them “Glass With 
Care ” and “ Insured.” os 


Under S. 2 of the Carriers Act the defendant had notified 
that increased rates of charge were payable if the railway was 
to be responsible for injury to glass and the like articles exceed- 
ing £10 in value. For articles of less value than £10 the 
defendants had two separate rates of; charge, a lower or 
“owner's risk” rate and a higher or “company’s risk” rate, 
The plaintiff handed the parcels to the clerk of the defendant 
Railway Co., stating their destination and that he wished to have 
them insured ; but omitted to declare the value and nature of 
the property contained in either of the ‘parcels. The clerk, 
having weighed each parcel separately, stated the total charge 
for both, which the ptaintiff paid. The charge levied was the 
‘company’s risk ” charge for glass’ of less than £10 in value 
but the plaintiff was not aware of this. The glass bowl was 
lost in transit. In an action by the plaintiff against the defend- 
ant to recover clamages, */eld that the plaintiff could not recover. 

. There was no “ special contract?’ between the plaintiff and 
the defendants under, S. 6 of the Carriers Act for the carriage 
of the glass bowl. The defendant, Railway was not estopped 
from denying that there was a special contract as they never 
held out their clerk as authorised to contract to carry the 
goods on terms other thap those specified in the notice of 
which the plaintiff had constrhctive notice, consequently they 
could claim the protection given by S, 1 of the Carriers Act. 


C] s š a 
British India Steam Navigation Co. v. Green, (1919) 1 K B 
632. . _ 
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¢ Insurance—Marine—War risk—Sailing with convoy. 


A steamship was insured against the usual marine perils 
including perils of the seas. The policy contained an f. c. 
s. clause, of which the material words were “ warranted free 
from all consequences of hostilities or warlike operations.” 
By a time policy the steamship was insured against war risks. 

The material clause in the policy insured the vessel against “all 
- consequences of hostilities or warlike operations by, or against, 
the king’s enemies.” During the time covered by the policies the 
steamship was carrying a cargo of cotton, and while proceeding 
“under convoy, ran upon some rocks, and was eventually 
torpedoed. The master of the ship was under the orders of a 
king’s officer and was not responsible for the course taken. It. 
‘was not proved that there was negligence on the part of the 
‘master or the king's officer. Held, that the sailing with a con- 
voy was a warlike operation of which the loss of the ship was 
a consequence and that the loss fell upon the war risks policy. 
The stranding, though prima facie a marine peril, happened in 
the course of the warlike operation and was directly due to it. 

Rex v. Barnett, (1919) 1 K. B. 640. 

Criminal trial—Trausfer of case—Previous trial at assvzes— 
Jurymen of the locality prejudiced.—Central Criminal Court Act, S. 3. 

Under S. 3 of the Central Criminal Court Act, 1856, the 
Court has jurisdiction to order the removal into the Central 
Criminal Court of an indictment for an offence committed out- 
side the jurisdiction of that Court, if it is expedient to the ends 
of justice that the accused person should be so tried, in spite of 

an abortive trial at the assizes. ° l 

Itis expedient to the ends of justice that men who are 
suilty of the offences with which they are charged should be 
convicted and that innocent persons should not be left in doubt. 

T. A. Ruf & Co. v. Panwels, (1919) 1 K. B. 660. 

Practice—Leave to appeal—Appedl from interlocutory order of 
judge—Divisional Court—Judicature Act S. I*Sub-S..1 (b). 

Under S. 1 Sub-S. (1) of the Judicature Act, 1894, except in 
certain matters, “no appeal shall lie . .. + . without the 
leave of the judge or the Court of Appeal, for any interlocutory 


l 
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order or judgment made or given by a judge.’ Held “that 
“ judge ” meant a single judge and not a Divisional Court also. 
Leave to appeal is therefore unnecessary in the case of an- 
appeal from an order of a Divisional court setting aside an 
award in an arbitration on the ground of error of law: 


appearing on its face. 





Gurwicz, In re: The Trustee, Ex parte, (1919) 1 K. B. 675. 

Bankrupicy—Sureties for debtor—Release of debtor from arrest— 
Money paid into Court by sureties—Indemnification of sureties by 
debtor—Righi to monies in Court. 

A debtor was arrested under a warrant obtained by his 
trustee in bankruptcy for evading examination under S. 25 of 
the Bankruptcy Act, and an order for his release was made on 
payment by two sureties of £200 into Court in lieu of their 
jointly entering into a bond, the said £206 to await the further 
order of the court. The debtor was released on payment of 
£200 into Court by the sureties pursuant to the aforesaid order. 
The bankrupt subsequently attended for examination under 
S. 25, and the sum of £200 had not been estreated. It was 
subsequently found out that the sum .of £200 was not the 
money of the sureties but belonged to the bankrupt and had 
been handed to the sureties by the bankrupt or his wife. Held 
that owing to the illegal conduct of the bankrupt in having thus 
indemnified his sureties, neither they nor the trustee were en- 
titled to the money in Court. The crown not having claimed 
the amount, etc., it was ordered to remain in Court. 


ee ee ee 


Ross v. London County: Westminster and Paris Bank, Ltd., 
(1919) 1 K. B. 678. 

Banker and Customer—Negligence—Payment into customer s 
account of stolen cheque— Cheque payable to and endorsed to public 
official—Bills of Exchange Act §.82—Bill drawn on banker himself, if 
a‘ cheque’ —Bills,of Exchange Act Ss.3 and 78. 

A banker to whom a private customer hands, for collection 
on his accorfnt, a cheque ‘payable to and endorsed by a public 
official is put upon ihquiry whether the customer is entitled to 
the cheque, and acts negligently if he credits the customer with 
the proceeds of the cheque without having made such enquiry. 


In such a case the bankér is not protécted by S, 82 of the Bills 
of Exch¢nge Act. . os i 
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An instrument might be a cheque within S: 73 of the Bills 
of Exchange Act, 1882, in spite of the fact that it is drawn by a 
banker on himself. —_—— 

Barlow, in the Estate of : Haydon v. Pring, (1919) P. 131 C.A. 
s Probate —-Practice—Costs—Disimissal o f action—Co-plaintiffs— 
Will obtained by undue influence of one co-plaintiff—Will pronounced 
against —Costs of innocent co-blaintiff. E 

In an action in the Probate Division two co-plaintiffs pro- 
pounded a will and codicil of a testatrix of which they were 
executors. The Court pronounced against the will and codicil - 
as they were found to have been obtained by one of the plain- 
tiffs who benefited largely under the will. The other plaintiff 
was exonerated from all blame. Held, that as both the co- 
plaintiffs propounded the will and failed, the proper course Wa. 
to dismiss the action with costs. ~ 


Neville v. London “Express” Newspaper Limited, (1919) A. C. 
308. 


Maintenance —Action for—Competency—Success of maintained 
action wnmaterial—Necessity for special damage. 

The majority of the House of Lords held that an action 
for damages for maintenance lies only when there is special 
damage to the plaintiff. 

It was also held by a majority that the success of the main- 
tained action is no bar to the maintainability of an action for 


maintenance. l 

The measure of damages to which the plaintiff is entitled 
in an action for maintenance isnot what he was obliged law- 
fully to pay to the successful plaintiff in the maintained action. 


ea ae 
Bank Line, Limited v. Arthur Capel and Company, (1919) A. C. 
435, l ; 
Shib—Charterparty— Time charter—Impossibility of performance ~ 
—Detension by the sovereign in time of the war—Frustration of 


venture. 

The rule as to frustration of venture applies to a time 
charter. eo & o z 

The requisition and detention of a steamer commandeered 
by the Govefnment for an indefinite time, before its being deli- 
vered to the charterer under the charterp&rty, destroy the 
identity of the chartered service and egtitle the owners to treat 


the charterparty as at an end. eee o 


peo \ OG 
PART vu] ' T THE MANKAS LAW JOURNAL a oF Te 45 


= JOTTINGS AND CUTTINGS. aw 


PAMS damages.—A strong Judgement by Mr.\ Justice 
Mc Cardie as to thé duty of aninjured party to minimise the 
damages has resently been affirmed by the Court of Appeal (Payszi 
Lid. v. Saunders, and it is likely to form a leading case. The , 
defendant, a dealer in silk, agreed to sell ‘to the’ plaintiffs a 
large quantity of suk for delivery at different periods between 
January and September, 1918, payment to be made within a 
month after delivery, subject to an agreed cash discount. After 
the first delivery there was a failure to pay in accordance with 
the terms, owing to the miscarriage of a cheque drawn by the 
plaintiffs for the account, and the defendants thereupon refused 
—wrongly, as it turned out—to make further deliveries except 
against cash payment. The plaintiffs-elected to treat this re- 
fusal as a repudiation of the contract altogether, and they 
brought their action claiming £ 368 odd as loss sistained, based 
on the value of the silk at the time of repudiation and refusal to 
deliver on the original terms. At the trail Mr. Justice Mc Cardie 
‘held that there had beena breach by the defendant of the 
contract, but that inasmuch as he was always ready and willing 
_to deliver the goods for cash the plaintiffs ought, in accordance 
with the rule of law which imposes on a plaintiff the duty of 
minimising his damages to have accepted the offer to deliver 
the goods on the altered terms, thus reducing their damages to 
the difference between the month’s credit with discount for 
cash payment. He accordingly assessed the damages’ at £50 
only, and gave judgment for that amount. The Lords Justices 
have now dismissed an appeal by the plaintiff against this 
. Judgment, holding that {his was a question of fact for the trial 
Judge to say whether, in the circumstances, it was the duty of 
the plaintiffs to have accepted the; defendant’s offer to supply 
the goods for cash payment, and that, having decided that that 
. was the reasonable course, his ruling could not be disturbed. 
The decision goes further than any previous case on the subject, 
and the Courts haveindeed gone a long way since Baron M artin 
in Smith y. Maguire raised the question “whether an aggrieved 
party complaining of a breach of contract was bound in law to 
do any thing to relieve the defaulting contractor from the con- 
sequen ces of this. “default. ‘That matter,’ said the learned 
Judge, ‘ought to “be ‘dismissed entirely from consideration- 
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The modén doctrine was expressed very clearlyciti IN ickoll and 
Knight v. Ashton where the Court of appeal laid if-down that a 
plaintiff is not entitled to watch a rising market,but is bound to 
act as ordinary men of busitiess would act to mitigate the loss, 
„And the present dicision will serve strongly to re-enforce the 
rule. Law Journal, July 19, 1919. 


N 


Permanent alimony out of voluntary allowance. The question ~~ 
which the learned Tudges of the Court of Appeal—Lord Justices 
Warrington, Duke, and Atkin—were called upon to determine in 
the recent case of Martin v. Martin does not appear to have ever- 
come previouly before any but a court of first instance: Where 
the income of a2 husband consists solely of a voluntary allowance i 
to him, has the court jurisdiction ts order payment thereout of 
permanent alimony or permanent matntenance to his wife? In 
the most modern case directly in point—namely, that of Bonsor 
v. Bonsor 1 it was argued that there was no casein which a 
voluntary allowance had been considered in allotting permanent 
alimony or permanent maintenance. And reliance was placed. 
on the decision in Haviland v. Haviland 2 as an authority for 
not taking a voluntary allowance into account,a decision which, 
it was contended, disposed of Molo v.`Molo, That is a 
case, which is reported in a note to Haviland v, Haviland, 
But, as Sir Francis Jeune, observed in the course of his 
written judgment in Bonsor v, Bonsor 1. the decision in 
Haviland v. Haviland 2, has not been considered to forbid such 
a practice. For; all that the learned Judge ordinary there 
remarked was that it seemed to him that he ought not to allow 
alimony in respect of a voluntary allow&nce made to a husband 
by his mother. But the-learned Judge was careful to add that 
he did not mean to say that cases might not arise in which 
alimony might properly be awarded in.respect of an annual 
income to which the husband had no strict lega! right, 
Accordingly, in Clinton v. Clinton 3, the court ordered and 
enforced a payment of permanent alimony where the sole in- 
come of the husband consisted of a rent charge, with regard 

1. (1897) (TGL. T. Rep. 168; {1897) p. 77) 4 
2. (7L. 7. Rep. 757,38. W.&T.R. 114)" - 
3, l4 L.T, Rep. 267; L- Rep. 1 P. and D ard, 
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to the payment of which the trustees had an absolute °dis- 
cretion. Similarly, in Moss v, Moss and Bush 1, the court ordered 
alimony pendente lite, though the husband’s only income con- 
sisted of a voluntary allowance from his father, which had in 
fact been stopped since the commencement of the suit. Sir Fran- , 
cis Jeune P in Bonsor v. Bonsor, acting upon what had been 
done in Clanton v. Clinton, and Moss v. Moss and Bush, 
sanctioned an order for the payment by a husband to his wife 
by way of permanent maintenance of a proportion of a volun- 
tary allowance to the husband from a relative, that being the 
husbands only income. In Martin v. Martin, the Court of 
Appeal expressed complete approval of the practice which has 
thus grown up in the Divorce Division to take voluntary 
allowances into account in allotting permanent alimony or 
permanent maintenance. We have no space at our disposal 
in which to mention in detail the circumstances werein a 
voluntary allowance was so dealt with in that case. We must 
content ourselves with referring the reader to our note thereof, 
showing how forfeiture through bankruptcy of the income 
derivable from a settled fund had resulted in converting that 
income into a quasi voluntary alowance out of which per- 
manent alimony was allotted. Law Times, July 19, 1919. 


+ 


The penally of speeding—Automobilists who are inclined 
to cover ground as rapidly as the power of their machines 
will permit might read with profit the recent decision of 
Judge May of the County Court of King’s County in People 
v. Seidler, 2. In thig case the defendant, who was a 
physician, seems also to have been something of a speed artist, 
for it appears that on five prior occasions he had been arrested 
for violations of the speed law. On each of these five occasions, 
fines were imposed on the defendant, which he paid, and 
apparently relying upon his ability to purchase immunity from 
any really serious, consequences of his violations of the law, he 
pleaded guifty on the sixth .occasion. To his astonishment 
and chagrina jail Sentence often days was imposed by the 
Magistrate, arid hẹ took an appeal, still admitting his guilt, but 











a a | 
1. 15 W.R. 582." >, ' 
2 New York Law Journal. April 18th, 1919. 


48 e THE MADRAS LAW JOURNAL. (VOL. XXXVII 


relying upon extenuating circumstances for a modification of 
the sentence. 


The County Court held, however, that he must serve his 
jail sentence, saying in part: 


“This defendant is a practising physician, who, in the hearing before the Magis - 
trate, offered one excuse in extanuation of his act and now submits a different one, 
A physicien has no rights upon our highways superior to that of any other motorist. 
The law is no respecter of persons, and all must bow in obedience to it, and he who 
violates one does go at his peril. We can, however, readily understand that emer- 
genoies may occasionally confront a:physician who may be called in a ‘life or death 
oase’ where his haste to give relief can be patially excused or .entirely overlooked. 
Such exouse being ever present in the mind of a physician may readily be used as 
a subterfuge to defeat the ends of Justice. In this respeot reliance on the value of 
such form of defence must be placed upon the Magistrate hearing the evidence, 
who isin a position to properly gauge its dependability. On the hearing the, 
statements made by the defendant but vainly suggested extenuating ciroumstances 
and the court properly disregarded them. After the consequences of his act were 
forcibly impressed upon him by his sentence, it was an easy matter for the defend- 
ant to resort by the means which are easily available toa physician, but such 
carefully considered claims now offered can have but little wieght on this appeal 
On his five previous convictions fines of varying and increasing amounts alone 
- Were imposed, which, apparently, were readily and easily paid by this defendant, 
and it is now only after a prison term was imposed that this defendant for the 
first time, as if appears, realizes the seriousness of his offence against the law. 
Therein lies the danger to the pnblic. The impression may not go abroad, that 
a violation of the automobile Jaws and ordinances is a minor offence, and 
one where the offender may without difficulty buy his peace. Our Magis- 
trates, in the main, have enforced the law sanely and reasonably, giving 
to first offenders every consideration, and only laying the harsh hand 
of the law on offenders who appear to beindiffernt and callous tothe rights of 
those who are properly on the highways. It is time there should be a halt, and 
such time is now ripe for a lesson that will be salutary in its effeot and serve as a 
notice and a warning to all speedsters and recklees motorists. A review of the 
jargo amount of serious casualities caused by the automobile presents a frightful 
picture of death, injury and damage. In Brooklyn alone, two people, at an 
average, weekly, moet their death through the awtomobile. Unquestionably many 
of these accidents arc unavoidable, many of them the result of inexperiene, but a 
large percentage are caused by recklessness und an innate desire to feel the ex- 
hiliation and excitement of moving fast’ and of testing skill under conditiong 
which involve danger tn a greater or lesser degree. It may beargued that this 
defendant is an expert driver, one who has never met with an acoident; that he is 
not a criminal in the ordinary acceptance of the term; fhaf he is aman of good 
reputation, whose reputation and standing in the community may be seriously 
impaired by a term of imprisonment. Byt it cannot be denied that this 
defendant a man of superior intellience And of standing, spprseiaias his many 
advantages as much as he must be aware of his- many responsibilities. There has 
been nothing offered on this appeal which would tend to excuse this defendant, 
nor can any exception be taken to the position taken by* the Magistrate. He has 

seen fit, after hearing the defendant and after gerious: reflection to sentence this 
defendant, to aterm of ten days, in the Colinty jail. However any court may 
. ® 
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sympathise with the defendant in his present plight, stern justice demands*that, 
the Judgment herein be enforced. Judgmant of conviction and sentence affirmed.’ 


There can be no doubt of the truth of the language quoted 
and of its appropriateness to present conditions on our high- 


ways. While the majority of automobilists are careful and 


considerate of the rights of others, there are some who 
apparently care for nothing except to get the greatest speed 
possible out of their machines under any and all circumstances. 
These might be taught their lesson, and as. the speeders are 
unfortunately usually prepared to pay the fines which may be 
imposed on them, there is no real way of bringing them to their 
senses Other than by jail sentences. The case of Dr. Seidler may 
provea warning, which we trust will be duly regarded by like 
offenders.—(Bench and Bar, May, 1919..) 


m g y 


CONTEMPORARY LEGAL LITERATURE. 

The far reaching control exercised by the belligerent 
powers over the production, consumption and movement of 
commodities brought about an unprecedented disturbance of 
ordinary contract relations and the -question frequently arose 
as to whether the interference was such as to excuse perform- 
ance of the contract. In cases where the doing of a parti- 
cular act was prohibited or where the subject-matter of the 
contract was by special requisition taken away from the 
contracting party there was no difficulty in holding that the 
contract became impossible of perfomance. But there were other 
kinds of interference whose legal effect was not quite so clear. 
Forjinstance, in some cases, the Government interference was 
not with the subject matter itself but with its use and that also 
sometimes not for the whole of the contract time but only pari 
of it. The dominant view was that if the interference was 
substantial, the parties were excused. The Courts were inclined 
to consider substantial interference from the business point 
of view as total frustration of adventure from the legal point of 
view. Another.diffiicult question was as to whether the rule 
applied when the state interference made only full performance 
impossible and not partial performance. Yet another question 
was as to whether parties were excused only when the state 
actually exeréised its,cOmpulsory powers or even‘ where the’ 
state only made suggegtions which if not complied with would 
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have been followed by exercise of compulsory powers with 
more disastrous consequences to the trade. An American Court 
was of opinion that to such a case, the ruledid not apply. A 
writer in the Harvard Law Review controverts the position and 
puts forward the view that even in such case, the Court should 
hold that the parties are excused provided of course that the 


court comes to the conclusion that the interference though - 


indirect was real. 

Another writer in the same journal distinguishes jurisdic 
tion to annul marriage from jurisdiction to put an end to 
marriage by divorce and argues that while courts of the place 
where parties reside may appropriately be said to have jurisdic- 
tion to put an end to marriage, it is anomalous to hold that 
those courts have jurisdiction to annul marriage, that is to say, to 
declare that there has been no marriage at all at any time between 
the parties. It may so happen that the marriage is perfectly valid 
by the law of the country where the marriage took place and it is 
wholly invalid under the law of the place where the parties 
reside. He suggests that annulment should be made by Statute 
to have no higher effect than divorce, that is to say, that it should 
not have retrospective effect such as basatardising the issue, 
cancelling marriage settlements etc. Another writer discusses 
the objections that have been urged to the setting up of inter- 
national tribunals. They are four-fold. Lack of power in the 
league to prevent the nations from making war without resorting 
to its tribunals or from disregarding their decrees. 2. difficulty 
in obtaining a fair trial, 3. lack of principles on which to decide 
disputes, and 4 the impossibility of submitting what are called 
questions of honour or matters of vital interest as they are other- 
wise called to such tribunals. The writer points out that these 
are the very objections that could have been urged in the middle 
ages to the ordinary tribunals in the European countries. Courts, 
had rarely power to enforce their decrees. Many a powerful 
man defied the courts successfully. The tribuhals more often 
than not made the parties agree rather than themselves decide. 
The penalties of not obeying were indirect. Duelling was 
common. On points of honour or vital interests the Courts 
themselves had to accept the wager wf, battle -as a 
' mode of trial. There were no definite principles to guide 


courts. With all these handicaps regular tribunals have evolved 
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out of those rude beginnings to the enormous gain of civilisa- 
tion, 


A writer in the University of Pennsylvania Law Review has 
many interesting things to say about the respective legal ideas 
connoted by the word servant and agent. In the case of an 
agent, the principal gives him power to do certain juristic acts 
involving liability to third parties ; in a sense, both the power 
and the liability are contemplated directly when the agent is 
employed. In the case of the servant he is employed to do acts 
not necessarily juristic and the obligations whatever they are 
are imposed upon the employer by law. In employing a person 
liability to third parties may not be contemplated atall. In 
” certain circumstances, the employment of a person to do certain 
acts may have the result of involving the employer in a liability 
which directly the servant could not impose upon him. For 
instance where a servant is authorised to publish financial 
statements, the representations contained therein may estop the 
master from denying that the servant had authority to do an 
. act which the fact, disclosed in the financial statement might 
authorise. | 


Another writer in the same journal gives the history of the 
law of partition. Under the Roman Law, there was a writ of 
partition. If the subject-matter was incapable of division the 
Court could even direct a sale. This power the Court has not 
had under the English law till the Partition Acts specially con- 
_ ferred it, The right to compulsory division in the case of tenants 
in common and joint tenants was conferred by a Statute of Hen- 
ry VIII. Till then the right was restricted to co-parceners. When 
- equity began to interfere in cases of partition it is difficult ex- 
actly to say. But it seems to have been ata fairly early period. 
In the United States the law is statutory and varies consider- 
ably in different states. 


In the Yalelaw Journal (April) Professor Loreczen dis- 
cusses the doctrine of consideration. He is of opinion that 
the Anglo—American doctrine that an agreement in order to be 
enforceable must be’clothed in a solemn form or be supported 
by consideration, cannot‘ at least as regards the element 
of considetation .be justified in strict theory. He thinks 
that agreements physically possible and legaly permissible 
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shoùld, on principle, be enforceable although there is no 
valuable consideration, if it was the intention of the parties 
to assume legal relations subjeet to certain qualifications as to 
form He isfor holding that capacity, intention to contract 
and a possible lawful object should be sufficient prerequisites of 
a valid contract. The Roman doctrine of causa is not the 
same as the English doctrine of consideration. It merely 
meant actionability. Under all the systems based on the civil 
law, agreements to make a gift may be enforced if they proceed 
from a proper motive. Even in England for a long time it was 
doubtful if valuable consideration was necessary to support a 
contract. Lord Mansfield thought otherwise. According to him 
consideration was only evidence of contract and the moral 
obligation could support a promise. 

In the address delivered by Mr. Henry Rathbone at the 
annual meeting of Ontario Bar Association (Canada Law 
Journal, May) it appears that the elective system adopted in 
Chicago ın appointing Judges has not been altogether a failure 
and this he attributes to the fact that the Bar Association elects 
beforehand the person or persons that it considers competent and ` 
publishes the names, and the electors choose one of them. It 
also appears that in Chicago, there has been much specialisa- 
tion in courts, for instance there is the juvenile court the 
Boys court, the Domestic relations court and the Municipal 
Court. Though the rigid distinction between attorneys and 
barristers does ‘not obtain there the members of the Bar 
generally specialise as one or the other. 


In the Bench and Bar for April, 1919 coming’ from 
New York there is a complaint that the’ common law right of . 
the plaintiff to discontinue his suit at any time before the cause 
goes to, the jury for verdict is working great hardship on the 
defendants and attempts are being made to continue the right 
to cases where there is a just cause for discontinuing. 


The Madras Law Journal. 
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REDEMPTION ACTIONS —BAR BY PREVIOUS SUIT. 


(Ramji v. Pandharinath, I. L. R. 43 Bom, 334 F. B. and 477) 

In the above casea Full Bench ọf the Bombay High 
Court (Scott C. J., Macleod, J., Shah, J., dissenting) has held 
thata mortgagor who has once brought a suit for redemption 
and obtained a decree nisi may, notwithstanding his default in 
complying with its terms, bring another suit for the same pur- 
pose, so long as the mortgagee has not obtained a final decree 
for foreclosure or sale. This substantially accords with the 
latter day view of the Allahabad High Court but is at variance 
with the rule now consistently followed in Madras. Shah, J., 
confines his answer to decrees wisi obtained prior to the new 
Code and in such cases he prefers to follow the Madras view. 
Whatever may be the binding character of the decision so far 
as the Bombay High Court is concerned, there is not much 
in the judgments that may be said to warrant a_ reconsideration 
in this Presidency, even with reference to decrees nisi obtained 
under the new Code, of the view unanimously come to by the 
five Judges in Vedapuratti v. Vallabha Valia Raja 1. 


It must of course be admitted that part of the reason- 
ing (especially of Mr. Justice Bhashyam Aiyangar). in Veda- 
puratti’s case has now lost its force, as the Legislature has 
made it clear, in O. 34 of the Code of 1908, that the first ad- 
judication in mortgage suits is a preliminary decree properly so 
called, to be followed up by a final decree in due course (and is 
not in itself a final decree on which further proceedings have to 
follow merely by way of execution). But it seems to us that this 
‘affects only the argument. of bar under S. 244 (S. 47 of the new 
Code) and does pot do away with the applicability of the 
doctrine of | ves s fudicata, 


L. (1902) I. L. R. 25 Mad. 300, 
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* It is true that even in dealing with the plea of res judicata, 
both Sir Bhashyam Aiyangar and some of the other Judges lay 
siress on the view that the decree under S. 92 of the Transfer of 
= Property Act was a final decree aud Sir Bhashyam Alyangar 
even goes to the length of stating that if it should be held to be 
only a preliminary decree, “it will have to be regarded simply 
as an interlocutory order or proceeding which cannot have the 
force of res judicata.” But Sir Arnold White, C. J., sustains the, 
plea of res judicata even on the view that the former decree 
was only ‘preliminary’. Looking at the definition of the word 
‘decree’ in the Code of 1908, it seems to us that a preliminary 
decree under its scheme is so far as it goes as conclusive an ad- 
judication as a final decree. Taking she test mentioned in 
Expl. IV to 8. 13 of the old Code—the explanation has been 
omitted now—we do not think, it has ever been held that the 
Court which ‘passed a ‘preliminary decree’ is itself competent to 
alter it (except on review). The distinction between ‘prelimi- 
nary, and ‘final’ is rested not on the absence of finality in the 
former so far as it goes but merely on the circumstance that 
a preliminary decree implies some further proceedings to be 
taken before'the suit can be completely disposed of. That the pre- 
liminary decree is not really analogous to an ordinary inter- 
- locutory order is shown by the fact that the new Code has made 
the former unimpeachable except by an appeal against the ‘pre- 
liminary decree itself. That what is in form a preliminary 
decree may in substance be a final decision was recognised even 
under the old Code as e. g., in allowing appeals therefrom to the 
King in Council c.f., Rahimbhoy Habibhoy v.0. A. Turner }, 
Saiyad Muzhar etc. v. Mussammat Bodha, etc.2 


Even in the Bombay case under notice (in which we may 
state in passing, the prior decree had been passed before the 
new Code came into force) the Chief Justice and Macleod, J., 
do not seem to think that the preliminary character of the first 
decree by itself precluded the application of the doctrine of res- 
judicata, for, they allow that the second suit “ mfist recognise 
the binding effect of the previous’redemption decree nisi in so 
far as it settles the accounts up to the date of that decree.” 
Where the plaintiff's right to redeem. is itselfdisputed, they 


e 
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1. (1890) I. L. R, 15 Bom. 155. 2 ° (1894)I È R.17 all. 112, 
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would also hold that the determination thereof in the firstesuit 
is also conclusive. They permit the second suit only to the 
extent of ascertaining, on the basis of the first decree, the 
amount due at the date of the second suit or decree and giving 
such consequential relief as the law permits. But even for 


this limited purpose it seems to us no second suit can lie, if ° 


the mortgage had merged in the prior adjudication and this 
is really the basis of the Madras Full Bench decision. 


The ratio decidendi of the view of Scott, C. J., and Macleod, 
J., is stated by Beaman, J., (at the later stage of the case report- 
ed at page 477) to turn on the distinction between ‘decree nisi’ 
and ‘final’ decrees. Scott, C. J., does not specifically touch upon 
this aspect of the matter. Macleod, J., takes it as a matter of 
course thata ‘decree nisi’ ina redemption suit does not bring 
about a merger of the mortgage. We do noteknow whether 
according to him even the final decree will cause a merger. 
Taking the Code of 1908, for instance, what is the final decree 
under rule 8 when the mortgagor makes default in payment ? If 
the mortgage is not simple or usufructuary, the mortgagee may 
get a decree debarring the plaintiff from all right to redeem, ih 
which case of course, apart from any question:of merger, there 
can be no further suit for redemption. But where the mortgage 
is simple or usufructuary, the final decree merely directs a sale of 
the property. In Ss. 89 and 93 of the Transfer of Property Act, 
there was a provision that on the passing of an order absolute 
_ under those sections “ the right to redeem and the security shall 
both be extinguished.” But this declaration has now been omit- 
ted from Rr. 5 and 8 of 0.34 of the new Code and it may there- 
fore well be urged thatso long as the mortgagee does not 
actually bring the properties to sale the relationship of 
mortgagor and mortgagee will continue to subsist, with the 
res ult (according to the reasoning in other portions of the 
majority judgments) that a fresh suit for redemption may be 
brought even after this stage. This means that the doctrine of 
the cause of action merging in the decree will practically have 
no application to *redemption suits. This result is sought to 
be avoided .by holding ‘that.the cause of action for the second 
suit is different from the cause of action for the first—a position 
which will do away with all arguments as to the bar founded on 
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S. 14 or S. 47 whether the decree in the first suit be preliminary 
or even final. 

The learned Chief Justice observes, “If it can be shown 
that the mortgagor in his second suit raises in issue a substan- 
„tially different matter to that decided in the first suit, such, for 
example, as the amount payable by him at the date of the second 
suit as distinct from that payable at the date of the first suit, 
such second suit would be maintainable.” According to Justice 
Macleod ‘ the only question inissue, when the assistance of the 
Court is invoked, is the amount due at that time. It may be , 
more or less than or even the same as the amount found due 
in a previous suit, but as far as I can see, that in no way affects 
the real issue which can never be the same.’ With all respect, it 
ts not easy to grasp the legal basis or significance of the obser- 
vations quoted above. If the difference in the amounts payable 
on the two dates is to be regarded as constituting a difference in 
‘cause of action’, such difference will be found to exist in nearly 
every money claim but it has never been suggested that on that 
account a second suit will lie. 

Nor are we able to see what principle the learned Chief 
Justice extracts from the passage he cites from Nawab Azimut 
Ali v. Jowahir Singh 1, That case is no doubt authority for the 
proposition that the dismissal of a suit for redemption does not 
of itself bar a second suit. The contention there related not to 
the maintainability of the second suit but to the conclusiveness 
in the second suit of the finding in the first as to the amount due 
to the mortgagee. It was not the practice in those days to pass `’ 
decrees for redemption ‘conditional on payment’ of the amaunt. 
If the debt had not already been discharged by payment or 
tender at the time of the institution of the suit, the action 
was dismissed as upon a ‘preliminary’ point. The en- 
quiry into the amount payable to the mortgagee took place 
only for the limited purpose of finding out whether or not the 
‘mortgage debt had been fully satished after taking into account 
the amount that has been tendered or deposited? This is what 
the passage in question refers to. If their Lordships’ observa- 
tion is to be taken without reference to the’ facts and circum- 
stances of the case, we do not see how while relying.upon it in 
one place Scott, C.J., in another place takes it.for™ granted that 
ae 1. (1870) 18 M. I. A. 404." , a 
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the second suit “ must recognise the binding effect of the prèvi- 
ous redemption decree in so far as it settles the accounts up to 
the date of that decree.” Their Lordships on the other hand 
observe “nor is the finding of any particular amount as still 
due conclusive against the mortgagee in a subsequent suit.” 
This is because, the former suit had simply been dismissed on 
the ground of no proper tender. As they themselves proceed 
to point out, the prior decree, ‘after dismissing the suit, 
merely said that the plaintiffs would not be entitled to 
redeem until they should liquidate the whole of the money 
due to the appellant. On such a decree of dismissal, no 
question of merger of cause of action or res judicata can arise 
, (c.f, Dondh Bahadur v. Tek Narain! and the observations 
thereon in Vedapuratti v. Vallabha Valia Raja 2.) 


Kullyan Doss v. Sheo Nandan Prasad 8 indicates some 
change in the practice, but even there the Court did not go the 
length of making a decree for redemption ‘conditional upon 
payment, The mortgagor's suit for possession was dismissed, 
but treating the suit as one “ for an adjustment of the account” 
between the mortgagor and the mortgagee, Sir Richard Couch 
nevertheless thought that the result of the accounts taken in the 
suit must in future be conclusive between the parties. (c.f., also 
Shah Lutafat v. Chowdhary Mahomed 4), In these circumstan- 
ces, there is little force in the remark that the judgment of Sir 
Richard Couch in this case ‘ does not suggest that there cannot 
be a second suit for redemption,if the amount found due by the 
first decree is not paid.’ The first suit having been dismissed, 
he might have contemplated a second suit, though he does not 
say so in terms. But where the first suit was decreed the posi- 
tion would be obviously different and that in such a case he 
was not prepared to allow a second suit as a matter of course 
is shown by the guarded language he employs in Hari Ravji 
Chiplunker’s case °.—‘ Supposing that he could, according to the 
decision of the High Court of Madras which was cited’ (refer- 
ring to Periandi v. Angappa 8) ‘ fall back upon the mortgage 
etc.’ For the present, we are concerned only to note that 
neither Azimat Ali Khan's. casé nor Kullyan Doss’s affords any 

1, (1899) I, T. R. L All. 254. 2. (1909) LL R. 25 Maa 800 
3. (1872) 18 W.R. 65 . - 4, (1874) 22 W. R. 269. 
5. (1880) I. L. R. 10 Bom, 461. 6. (1884) I. L. R. 7 Mad. 423, 
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basis for the view that the difference in the amount payable at 
the different dates will constitute a difference in the ‘cause of 
action’ which of itself will justify a second suit. 

The judgment in Roy Dinkar Doyal v. Sheo Golam Singh 1 
does lend some support to the theory of a difference in cause of 
` action between the two suits, but it obviously proceeds on the 
view (suggested in Kullyan Doss’s case) that a usufructuary 
mortgagor has a right from time to time to sue his mortgagee 
for ‘adjustment of accounts.’ If this assumption be correct, the 
mere lapse of time, with the possible change in the state of the 
accounts from time to time, may justify successive suits, the 
state of the accounts being the ‘ cause of action’ for the suit. 
But the Transfer of Property Act recognises no such right and | 
no such argument is or can be seriously advanced now, at any 
rate so as to cover all suits for redemption generally. 

In so faras the argument in favour of the maintainability 
ofa second suit rests on the assumption that as long as the 
relationship of mortgagor and mortgagee is not extinguished, 
the law must afford a remedy to the mortgagor whenever he 
chooses to come forward, though he may not have cared 
to avail himself of the opportuuity for redemption afforded by a 
prior decree, the logical result of this assumption will be that 
by parity of reasoning, a mortgagee may also maintain 
a second suit—in fact several successive suits—for sale if 
after the preliminary decree in an earlier suit for sale he 
had not taken steps in time to follow it up by an application 
for a final decree. But so far as we are aware no case has 
gone to this length. A special plea in favour of the mort- 
gagor has been evolved from S. 60 of the Transfer of Property 
Act according to which, it is said, the right of redemption must 
be held to subsist until it has been ‘extinguished by act of the 
parties or by order of a Court.’ The expression ‘extinction by 
order of Court’ has been generally taken to refer to the provi- 
sion in Ss. 89 and 93 of the Transfer of Property Act that on 
the passing of an order under those sections, ‘the right to redeem 
and the security shall both be extinguished.’ But tħis declaration 
having been omitted from Rr. 5'and 8 of? O. 34 of the new 

Code, the argument must now rest-only on general principles. 
In this view, there is no apparent reason for holding that the 
1. (1874) 22 W. R172, 
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declaration of substantive rights in 8.60 of the Transfer of Pro- 
perty Act, is not subject to the established rules of adjective 
law, like those relating to bar by lis pendens or res judicata, bar 
from dismissal for want of prosecution or abatement etc. 
Macleod, J., however looks at the matter from a different 
standpoint.:He assumes that ‘we should, if possible, try to avoid 
holding that S. 11 of the Civil Procedure Code bars the second 
suit’; why, it is difficult to understand. The view is evidently 
suggested by the feeling that a mortgagee is acting unfairly, in 
attempting to defeat the second suit for redemption when the 
suit has been rendered necessary by his own default in applying 
for an order for sale in the first suit, as provided in S. 93 of the 
Transfer of Property Act (O 34 R. 8). Sir Bhashyam Aiyangar 
denied that there was any justification for this feeling, for he was 
of opinion (on the analogy of the English practice) that even the 
mortgagor (plaintiff in the redemption suit) may apply for sale. 
(see also Govinda v Veeran 1), We are not quite sure as to the 
correctness of this view under the new Code, for under it the 
matter is not one ia ‘execution’ and rule 8 now provides in terms 
for the decree being passed ‘on application being made in that 
behalf by the defendant.’ But even part from this, we venture 
to think that there is no substantial reason for a Court adopt- 
ing such a hostile attitude against the mortgagee. The law 
allows the mortgagor the long limit of 60 years to sue 
for redemption; he chooses his own time for his suit and 
if he is unable to pay for redemption within the time 
that the Court may fix, it is not the. mortgagee’s fault. 
This "is a consideration regarded even in England, as 
justifying a much strictér attitude on the part of the Court when 
dealing with an application for extension of time made by a 
mortgagor in a redemption action than when the same question 
arises in a suit for foreclosure (c. f., Novosielski v. Wakefield2), 
The Transfer of Property Act is more indulgent, so that even in 
a redemption action, where the mortgagor does not pay the 
mortgage meney before the date fixed in the decree misi, the 
Court can help him by extendjng the time for reasonable cause. 
Under these circumstances, a mortgagee who seeks to rely on the 
mortgagor’s default is no more guilty of unfairness than 
one who relies on a plea of limitation. Where à mortgagee as 


—————————— E 
1. (1911) I. L. R. 86 Mad. 32, 2, (1811) 17 Ves. 417, 
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plaihtiff obtains a decree nisi for sale but (being in possession 
himself or for some other cause) does not care to follow it up 
by further proceedings (on the mortagor’s default to pay) there 
may be something to supporta sense of hardship in holding the 
mortgagor precluded from all further right of redemption, (c.f., 
Ranga v. Narayana 1) for, in this case, the suit was not of the 
latter's choice and may have come at a time when he was not 
prepared to redeem. Even here, the hardship was obviated in 
Adipurnam v, Gopalaswami 2, by holding that the mortgagor in 
his capacity of ‘judgment-debtor’ can pay the mortgage money 
into Court at any time i. e, even after the date fixed has gone 
by ; we do not think that this power will be exercisable any the 
less under the new Code which treats the suit itself as pending 
till the final decree is passed, but it is open to doubt whether it 
is now possible fora mortgagor thus paying after the due date, 
to get a decree under R. 5 of O. 34 ordering delivery of pos- 
session, title deeds etc. 


The argument based on the omission of the legislature to 
enact that ‘the failure of the mortgagor to pay * i z 
should operate as a foreclosure’ has not much force. Even 
under the English practice, the failure of the mortgagor to pay 
on the date fixed does got of itself operate as a foreclosure, but 
the default in payment entitles the mortgagee to apply for and 
obtain an order of dismissal which has the effect of foreclosing 
the mortgage. {c.f., Poresh Nathv. Ram Jodu 8). A general decla- 
ration of the kind above mentioned will (as pointed out by Sir 
Bhashyam Aiyangar) ‘ill fit in with the provision empowering the 
Court ‘from time to time’ to postpone the day fixed for payment 
and it is further precluded by the scheme of the Indian Law 
under which foreclosure is permissible only in respect of certain 
classes of mortgages. The reason of the rule as accepted in Eng- 
land however holds good even here despite the difference in 
form; for the underlying doctrine is that the mortgagor should 
not be allowed to harass the mortgagee by another suit for the 
same purpose (per James, L. J., 1n Marshall V- Shrewsbury 4 .) 

As for the actual decision in Marshall V. Shrewsbury 4 it is 
difficult to understand how it is sought to be used’ as helping 


1, (1915) I. L. R. 89 Mad 896 2. (1908) I. L. R. 31 Mad. 354. 
3. (1914) I.L. R. 16 Çal. 426. 4. (1875) L. R. 10 Ch- App, 250, 
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towards any particular conclusion on the present topic. | The 
distinction between a ‘legal mortgage’ and ‘equitable mortgage’ 
(P. C.) in England does not correspond to that adopted by the 
Transfer of Property Act. An equitable mortgagee in England 
does not, as pointed out by James, L. J. directly obtain the ordi- 
nary reliefs to which a legai mortgagee is entitled as of course. 
He must get a declaration of his mortgageand an order that in 
default of payment the mortgagor is a trustee of the legal estate 
for him and the decree then goes on to direct the mortgagor to 
convey the estate to the mortgagee. It is with reference to 
this state of things that his Lordship observed ‘there is no 
authority for saying that a mere dismissal is an equivalent 
. to such a comprehensive decree.’ A bill for redemption 
of such a mortgage seems to bevery unusual and all 
that the case decides is that when a mortgagor suing 
for redemption of a legal mortgage is met by a plea 
by the mortgagee that he has a further claim by way of 
equitable: mortgage but the mortgagor without proceeding with 
the suit, gets it dismissed, this cannot amount to a ‘foreclosure, 
in respect of the equitable mortgage. His Lordship adds ‘ the 
dismissal could not prevent him from setting up the defence on 


a subsequent occasion that there was really no such equitable ` 


mortgage but the deeds were deposited for another purpose 
i It did not give the mortgagėe the relief to which 
he wab entitled in a foreclosure suit. Therefore, it is impossible 
to attribute to it the same effects asa decree for foreclosure. 
On the other hand the observations in Curtis v. Holcombe 1 show 
that even when there is no right of foreclosure, the mortgagor’s 
default in working out adecree for redemption obtained 
by him may deprive him of further remedies for the purpose. 


In favour of the maintainability of successive suits so long 
as the relationship of mortgagor and mortgagee lasts, reliance 
has sometimes been placed on the analogy of partition cases, on 
the assuniption that an unexecuted decree for partition would not 
alter the relation of the members of a joint family * * se 
* and the right to obtain’ a partition would attach to it, 
whenever a fresh. demand for partition was made and refused 
(per Turner, C. J. . in Karuthaswami v. Jaganatha 2.)We are afraid 


P —_—_—_—_——_ 
- 1. 6 L, J. N. S. Ch. 156, o 2. (1885) I. L, R. 8 Mad. 478 
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the analogy selected is far from helpful, the rule in that connec- 
tion also being by no means uniform or settled. We doubt if 
even here, the proposition can be maintaincd in the very wide 
termsin which it has been stated by Turner, C.J., (cf.) Sethurama 
Sahib v. Chota Raja Sahib 1, The limitations governing it can 
be gathered from a judgment pronounced so early as in 1868 
by a Full Bench of the Allahabad High Court of which Sir 
Charles Turner was himself a member (Dubey Singh v. Jowkhi 
Ram ?). It is only if the prior decree was merely declaratory—this 
exception is recognised by Sir Bhashyam Atyangar, J., in Vedg- 
puratti s case—or if after and in spite of the prior decree the 
parties continue in joint possession ot the property or enter into 
some new arrangements forthe enjoyment thereof, that a 
second suit for partition can be maintained, for otherwise, the 
new suit will only ‘bring forward afresh * * * * matters 
on which the former suit was based and which were thereby 
adjudicated.’ Where the parties have continued in joint posses- 
sion, the second suit is permitted not because of the continuance 
of the old relationship but as arising out of the subsequent joing 
possession. Cases like Nazaratullah v. Mujib-ullah 3, Bisheshar v. 
Ram Prasad 4, Mookerjee v. Afzal 5 which purport to accept 
the authority of Dubey Singh v. Jowkhi Ram,® must be 
read consistently with the above limitations. (Cf. Gulkandi Lal 
v. Manni Lal 7, Soney Magan Lal v. Himmat Bai 8, Jahu Babaji 
y. Balu Latchman 9, Madan Mohan Mandal v. Baitkuntanath 
Mandal 1° turned in some measure on the ground that there had 
been no ‘final’ decree in the prior suit—though we do not see 
what difference this would make if the causes of action for the 
two suits are to be regarded as different. In Mansaram Chakra- 
varti v, Ganesh Chakravartisl and Jogendranath Roy v. Baldeo 12 
the second suit related to properties not comprised in the first 
decree and the judgment rests only on this narrow ground. In 
Ram Harakh v, Ram Lal 18 also, the properties claimed in the 
second suit were different and lay in another jurisdiction and 
even on the facts the cause of action «was held to be different, 





LJ e oa = ee 2 
1. (1917) M. W.N. 827 _2. (1868) 3 Agra H.C. R 881. 
8, (1891) I. L. R. 18 all. 809, - 4, (1906Y I. L-R: 28 Al. 627, 
5. (1914) I. L. R. 37 All. 155 6. (186873 Agrá. H. C? R. 881. 
7. (1901) I. L. R. 28 All. 219. Ae (1900) 3 Bom’. L. R. 94. 
9. (1912) I. L. R. X on 307. (1905) 10 G. W. N. 839. 
11. (1912) 17 C. W.N a3. (1907) I. L, R. 85 Cal. 961 
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No useful purpose will, it seems to us, be served by 
attempting to review here the course of decisions in the several 
High Courts on this question of the maintainability of a second 
suit for redemption, Most of them have been, collected 
and commented on in one or other of the judgments in 
Vedapuratti v. Vallabha Valia Raja} and Sitaram v. Madholal ? 
and as there pointed out (as also by Shah, J., in the present 
case) some of them at any rate turned on the terms of the prior 
orders in the particular cases and cannot be safely treated as 
laying down any general principle, 





; SUMMARY OF ENGLISH CASES. 
Country Hotel and Wine Co, Ltd., v. London and N.W. Ry. Co. 
(1919) 2K. B. 29 C. A. 
Lease—Construction—Option of Renting —O ption of refusal 
in case premises were rented—Railway refreshment room. 


A railway company leased some land adjoining a railway 
station to the predecessor-in-title of the plaintiffs, for 999 years 
upon terms that the lessee should erect and keep a hotel thereon. 
The lease also contained a covenant that “the tenant or occupier 
of the said hotel shall have the option of renting the refreshment 
rooms of the said station at the rent and subject to the rules and 
regulations to be, from time to time, fixed (by the Railway Co.) 
in preference to any other party, it being the intention and wish 
of the parties hereto that the same person shall have the option 
of occupying the said hotel and refreshment rooms.” Held 
that the true meaning of the covenant was that, if and when the 
railway company offered the refreshment rooms ata rent to any 
one, the occupier of the hotel should have the option of taking 
them at that rent, but there was nothing to prevent the railway 
company from occupying the rooms themselves and supplying 
refreshments. 


Re a 


Davies v. Thomas Owen & Co : (1919) 2 K. B. 39. 


Damages—Statytory duty —Breach— Fencing machinery— 
Impracticability—Effect of —Negligence—Volenti non fit injuria— 
Defence of —Factory and Workshop Act, 1901, S. 10 Sub-s. (1) (o). 





1, (1908) I. D. R. 25 Mad, 800 2. (1901) I. È. R, 24 All. 44 
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eS. 10 Sub-s. (1) of the Factory and Workshop Act, 1901 
provides that “‘all dangerous parts of the Machinery and every 
part of the mill gearing must either be securely fenced, or be in 
such position or of such construction as to be equally sare to 
_ every person employed or working in the factory as it would be 
if it were securely fenced.”’ 


The plaintiff, an assistant machineman in the defendants’ 
factory was injured, while at work, by a machine not being 
securly fenced and the plaintiff sued for damages for injuries 
caused to him. It was found by the jury that it was commer- 
cially impossible to fence the machine securely and that if it 
were fenced, it would be more dangerous. 

Held that the obligation imposed by the statute upon the 
the defendants to fence securely the machine was absolute and 
as they had failed in this duty they were liable in damages. 


The maxim volenti nonfit injuria though a good defence 
at common law for damage caused by negligence affords no 
defence where the plantiff shows that the injury he has sustained 
has been the direct consequence Of a breach by the defendant 
of an express statutory duty imposed upon him. 


Musgrove v. Pandelis. (1919) 2 K. B. 43 C. A. 
Damages—Tort—Fire—F ailure to extinguish—Motor car— 
Dangerous object—Fires Prevention (Metropolis) Act, 1774, S: 86— 


Accident. 

A man was liable at common law for damage done by fire 
originating on his own property : (1) for the mere escape of the 
fire, irrespective of any question of negligence ; (2) if the fire 
was caused by the negligénce of himself or his servants or by 
his own wilful act; (3) upon the principle subsequently en- 
unciated in Rylands v. Fletcher L. R. 8 H. L. 330, viz., that a per. 
son who, for his own purposes, brings on his land and collects 
and keeps there anything likely to do mischief if it escapes, must 
keep it in at his peril. The only alteration introdueed by S. 86 
of the Fires Prevention Act, was with reference to the first head 
so as to exclude liability in case the -fite begins accidentally. 

_ Plaintiff occupied certain rooms over a garage a portion of 
which was leased: to the defendant. -*The defendant ‘kept a 
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motor car in the portion rented by him. The defendant's Sr- 
vant, who had not much experience as a chauffeur, with a view 
to move the motor car, started the engine, but from some unex- 
plained cause, the petrol in the carburettor caught fire. It was 
found that if the servant had promptly turned off the tap leading 
from the petrol tank to the carburettor, the fire would have 
harmlessly burnt itself out. But he omitted to do so, and the 
fire spread and burnt the car, the garage and the plaintiff's 
rooms and furniture. In a suit for damages the defendant ple- 
aded that the fire “ accidentally began” within the meaning of 
the above enactment. It was found that the defendant’s servant 
was negligent in not promptly turning off the petrol tap. Held 

that the defendant was liable. The Act did not protect a per- 
"son who brought upon his premises an object likely to do dam- 
age if not kept in control, and a motor car containing petrol and 
the machinery for ignition or such a car in chafge of an un- 
skilled chauffeur, was an object of that kind. Further, the fire 
which caused the damage was not that which took place in the 
carburettor, but was .thefire which spread to the car and this 
fire did not begin accidentally but was caused by the negligence 
of the defendant’s servant. 


Jenkyns yv. Southampton etc, Steam Packet Co. (1919) 2 K. B. 
135. ° 


Carrier—Steamship Company—Loss of personal luggage— 
Revolver, binocular glasses, ear defenders and flash lamp of army 
officer—Liability for loss. ° 


Where a passenger is accepted with his luggage on a 
steamer for the purpose of the journey, the steamship owners of 
charterers undertake to carry the luggage in their capacity of 
common carriers, and they come under the same obligation 
that they would have been under, if one of their own servants 
had taken i on board, subject only to this: that if the 
passenger, the plaintiff, chose to keep it under his own charge 
while on the. steamer, instead of placing it under the company’s 
charge, then if any act or default of his had caused or contribut- 
ed to the loss, the compdiay would have been absolved. 
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e Held, on the evidence, that a revolver, a pair of binocular 
glasses anda flash lamp were the personal luggage of the 
passenger who was an army officer. 


ED nee re 


Fitzgerald v. Inland Revenue Commissioners, (1919) 2 K. B. 154. 
Income tax—Super taxn—Assessment—Mode of computation 


—Sources of income—Continuance of, during years of assessment if 
essential, 


Though the super-tax is styled as “an additional duty of 
income tax” in s. 66 of the Finance Act, 1910, it is really a re- 
trospective tax on the total income of the assessee for the year 
previous to the year of assessment. His position in the year of 
assessment provided he is alive, is wholly immaterial. 


— a 


Weston-Super Mare Urban Council v. Henry Butt & Co. 
(1919) 2 Ch. 1, 

Highway—Extraordinary traffic—What Constitutes—Local 
authority—Duty to repair—Dama ges. 

It is the duty of local authoritiés having the control of 
highways to keep the public highways in a state fit to accom- 
modate the ordinary traffic which passes, or may be expected to 
pass, along them. As the ordinary traffic expands or changes 
in character, so must the nature of the maintenance and repair 
of the highway alter to suit the change. Butin addition to 
what at any time may fall under the designation “ordinary 
traffic’ there may also, atthe same time, be traffic which is 
extraordinary in respect of which the local authority is em- 
powered to claim damages under the Locomotives Act, 1898. 

. Where the frequent passage of concentrated weight is the ele- 
_ ment relied on as making the traffic extraordinary, the proper 
test to apply is to ascertain whether at the time of the introduc- 


Tut tjon of the means of' tränsporting this concentrated weight 


there was any existing traffic imposing a burden on the road 
‘” comparable with it in quantity or frequency. 


am . e 
4 


——— po 


Hutchinson: In ve: Caster v. Hutchinson (1919) 2 Ch. 17 C. A 
Will—Construction—Gift to such’ persons ag shali, be “my next 
of kin and entitled to my personal estates aa ime “for’ asco S 


class. i i e 
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A testator after giving his wife a life interest in his estate 
gave his residue in trust for his three daughters and their res- 
pective children in equal shares with appropriate limitations so 
as to prevent the failure of the trusts until all the three daugh - 
ters had diea without issue. The testator then directed that 
“on failure of all the trusts hereinbefore declared of the residue 
of my personal estate, such residue shall bein trust for such 


person or persons as on the failure of such trusts shall be my ` 


next of kin and entitled to my personal estate under the statutes 
of distribution.’ Held that the class of next of kin to take were 
the persons entitled under the statutes and to be ascertained at 
the death of the testator, and not at the date of the failure of 
” the trusts. 





H. G. Burford & Co's Application, In re: (1919) 2 Lh. 28. 

Trade Mark—Registration—Surname of manufacturer—Dis- 
tinctive word—Length of user—Trade Marks Act, 1915, Ss. 9(5), 
and 44, 

An ‘application for the admittance of a surname to regis- 
tration must be carefully scrutinized and the acceptance of it 
obtained only where its distinctive character is clearly proved. 
On an application by a motor company for registration of the 
word “Burford” in script type in respect of motor vehicles. 

Held, on the evidence, that the name ”Burford” was disti- 
nective of the applicant’s motor vehicles, not only to persons 
connected with the motor trade, but also to buyers and users 
of such vehicles ; and that having regard to the nature of the 
applicant’s business, to the rapid growth and increase of their 
trade, to the high reputation their goods had acquired and to 
the wide area over which it extended,the fact that the user of the 
name had only extendéd over the short period of three and a 
half years was not a sufficient ground for refusing registration. 

Held by the majority (Scrutton, LJ, dissentiente) that length 
of user is important only in considering the question of fact 
viz. , whether®a name or mark had become distinctive of the 
applicant’s goods. ° i 

Scrutton, L. J. held that the user of:the mark had been for 





too short a. -pertod to confer sufficient distinctiveness on the- 


mark to enable the applieation to proceed. 


pe 
a 
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McEllistrim v. Ballymacelligott Co-operative Agricultural 
and Dairy Society, Limited. (1919), A. C. 548. 


_ Restraint of trade—Co-operative Society Rules, Ultra vires 
— Restriction limited as to space and unlimited as to time—Rule 
that dispute between member and society should be referred to 
arbitration—Whether applies to impeaching rules of the Society, 


The respondent is a Co-operative Society registered under 
the provisions of the Industrial and Provident Societies Act, 
1893 and was formed for the purpose of devoloping and improv- 
ing the industry of dairy farming in Ireland by carrying on the 
manufacture and sale of butter and cheese and other milk pro- 
ducts from milk supplied by such of its members as had milk , 
to sell. Rules were framed by the society to the effect that the 
society should be bound to take all milk delivered fresh and in 
good conditfon and produced by members’ cows, and that 
all such milk should be paid for at the price fixed by the 
the committee and that no individual member of the society 
should sell without the previous consent of the society any such 
milk, the produce of his cow or cows within a defined area to 
any creamery other than a creamery of the society or to any 
company, society, person or persons who sells milk or manu- 
factures butter for sale. The rules further provided that mem- 
bership to the society could cease only when all his shares were 
transferred or cancelled and that transfer of shares could only 
be with the consent of the committee which was not bound 
to assign any reason for refusing to sanction any transfer of 


shares. 
In an action brought by a membey, for a declaration that 


the rules so obliging a member as above were invalid and ultra 
vires it was held by Lords Birkenhead, L. C., Finlay, Atkinson 
and Shaw (Lord Parmoor dissenting) that the rules were invalid 
as being in undue restraint of trade ana therefore illegal and 
ultra vires of the society. 


The rules of the society contained an arbitration clause by 
which any dispute between the sqciety anq its members had to 
be submitted for arbitration and, the award’ thereon was 
to be final. It was held unanimously by the House of Lords 
following Heard V. Pickthorne 1913, (3) K. B. 299 that the 
question whether certain rules of the” society were ulira vires 
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was not such a dispute between the society and its members and 
that therefore the action was competent. 





Weinbarger v. Inglis. 1919 A. C. 606. 

Stock exchange-Committee-Re-election of member by-Objec- 
tion to re-election on the ground of enemy birth-Discretion of com- 
mittee-When and under what circumstances can be interfered 
with, 

Under the rules of the stock exchange the members had to 
be elected for each year by the committee and the membership 
was to cease at the end of each year unless the committee re- 
elected a person as member for the next year. 


The plaintiff had been a member of the stock exchange for 
over 20 years being re-elected every year. In the year 1917; an 
objection tp his re-election was raised on the grotind of his 
enemy birth. The committee gave notice of the objection and 
heard the plaintiff when he stated numerous facts in proof of his 
loyalty and communicated to him their decision that he was not 
re-elected. The plaintiff brought an action impugning the deci- 
sion of the committee on the ground that it was arbitrary and 
Capricious and based on irrelevant considerations. The coms 
mittee alleged in defence that they did not re-elect the plaintiff 
because they did not deem him eligible to be a member of the 
stock exchange for the year in question. It was held by the 
House of Lords that the committiee had bonafide exercised 
the discretion conferred upon them and they were not 
shown, to have acted arbitrarily or capriciously and that there- 
fore the court had no jusisdiction to interfere with their deci- 


sion, 





Wijeyesekera v. Festing. 1919 A. C. 646. 

Acquisition of Land Ordinance (Ceylon) 1876 Ss. 4 and 6- 
Public purpose —~ Acquisition of land-Direction of Governor-Final. 

Ss. 4 and 6 of the Ceylon Ordinance No. 3 of 1876 (which 
are not in pari materia with the Indian Land Acquisition Act) 
provide as follows :—‘‘ Whenever it shall appear to the 
Governor that land in any locality is likely to be need- 
ed for any public purpose, it shall be lawful for the 
Governor , to direct the “Survey or-General or other officer 

J3 og 
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generally or specially authorised by the Governor in this 
behalf, to examine such land and report whether the 
same is fitted for such purpose.” ‘ The Surveyor-General, or 
other officer so authorised as. aforesaid, shall then make his 
report to the Governor, whether the possession of the land is 
needed for the purpose for which it appeared likely to be need- 
ed as aforesaid. And upon the receipt of such report it shall 
be lawful for the Governor, with the advice of the Executive 
Council, to direct the Government Agent to take order for the 
acquisition of the land.” 


Under Ss. 4 and 6, the decision of the Governor in Coun- 
cil is conclusive on the point that the land is wanted for pub- 
lic purpose and itis not open to the person whose land is ° 
affected to challenge the decision of the Governor in Council . 
upon this peint. 





JOTTINGS AND. CUTTINGS 

Holland and the ‘ Extradition’ of the Kaiser.—From ard 
Curzon’s recent statement in Parliament it seems now tolerably 
clear that the Government adhere to their project of trying the 
ex- Kaiser, although there is to be no “spectacular show,” and 
the ‘ trial” may be shown of much of its adventitious interest 
by not being held in the Metropollis, The project presupposes 
his apprehensions, and that again assumes a willingness on the 
part of the Dutch State to hand him over to English custody. 
The present position of William of Hohenzollern seem, to be 
in law, that of a private person of German nationality resident 
in Holland, and nothing more. This is all he is as between the 
Allies and Holland: As between Germany and Holland it 
may be that he is a political refugee but even that 1s open to 
controversy. The question then is how; or on what principle 
or under colour of what sonorous pretence, is this refugee to be 
taken out of Holland if the Dutch Government refuses as it 
properly may to give himup. The amateurs tell us that his 
‘extradition’ will be demanded of Holland. But what is 
extradition? It is the system, or arrangement, whereby the 
common law right of a sovereign staté to exercise jurisdiction, 
over all persons who come within it ig modified by. treaties, to 
the extent that it agrees to hand over to another State any per- 
son who escapes into its jurisdiction after the commission ofa 
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crime on tne territory of that other State. If this, then, is what 
extradition means, how can the extradition of the ex-Kaiser 
be demanded? There can be no demand for extradition 
on the part. of States who have neither in law nor by any 
treaty a locus standi on which to make Holland hand over the, 
fugitive to the Allies. She might do so as a mere act of grace, 
or more truly stated, as a concession to superior force. The 
‘extradition’ would have no other significance. Now the 
Institute of International Law at its Oxford meeting many years 
ago considered most carefully the question of extradition 
treaties, and laid nown, inter alia, the following principles :— 
“Extradition is inadmissible for purely political crimes or 
offences. . + . . In any case, extradition for crimes having 
the character of both political and common law crime ought 
not to be granted unless the demanding State gives the assur- 
ance that the person surrendered shall not be trfed by extra- 
ordinary Courts’ The reservation of political crime is to be 
found in every extradition treaty ever made, and has by now, 
indeed, become common form. Even if the ex-Kaiser were not 
a ‘political offender’—which he is—it would be for Ger- 
many alone to demand his extradition from Holland, but 
even that country’s present abject condition seems to exclude 
this last humiliation. It cannot, either, be suggested 
that the proposed tribunal is not an extraordinary one; and 
there is, indeed, no authority of principle of law which will not 
be infringed by the setting up of such a tribunal in the name 
of justice —{The Law Journal, August 2, 1919) 


ra 
abe 
$ T 
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Women on Juries :—A clause has been added by the 
House of Lords to the Sex Disqualification (Removal) Bill 
which will impose upon Judges a new and delicate duty. It em- 
powers a Judge, on an application made by or, on behalf of the 
parties (including in criminal cases the prosecution and the 
accused), or any of them, or at his own instance, to make an 
order that, having regafd to the nature of the case and 
the evidence. to bé given ‘the jury should be composed 
of mep only or women ‘only as the case may require. 
T'he operation.of ‘the clause, however, difficult may, no doubt, be 
very useful, but its introduction seems to be quite inconsistent 
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witlf the principle of sex-equality on which the Bill is based. If 
there are cases which are not fit to be tried by women, or which 
women are not fit to try, the logical conclusion would appear 
to be that women are generally unfitted for the jury box. So 
„far from removing the distinctions of sex in the courts, the 
Bill in providing that a jury may be composed of men ‘only or 
of women only, prepetuates and increases them. It is true that 
the jury of matrons, is an ancient instance of a jury composed 
exclusively of women, but it is equally true that questions of 
innocence or guilt have never been within its province. Sir 
Harry Poland in his review of the criminal law of the 
nineteenth century, refers to a case which shows that even the 
humble duty of belonging to the jury of matrons has not always 
been discharged with signal success. 


In 1847 Mary Ann Hunt was convicted of murder at the ©. C.C. and at the 
following Session a jury of matrons was empanelled to try whether the convict 
was with child of a quick child,’ and the matrons, after searching and examin- 
ing her, returned a verdict that she was not, and she was left for execution : but 
the Surgeon of Newgate reported to the Home Secretary that she was quick with 
child, and he, with wisdom equal to that of Solomon said a few months would 
settle this question, and her sentence was consequently respited, and after a few 
months she was delivered in Newgate of a fine child. 

In what class of case it will ever be found desirable to have 
a jury composed exclusively of women we are ata loss to 
imagine. It might be a good thing in the interests of 
the defendants-if breach of promise cases were tried, only 
by women, but it is highly improbable that, while breach 
of promise actions remain, men will ever permit themselves 
to be deprived of the opportunity of giving a sympathe- 
tic hearing to the fair plaintiffs who come into Court to have a 
price set upon their broken hearts. To the extent to which 
juries consisting of women only are empanelled, the Bill, which 
purposes to remove the sex disqualifications of women, will, in 
truth, increase those of men. (The Law Journal, August 16: 
1919.) 
. e 
CONTEMPORARY LEGAL LITERATURE. 
The Harward Law Review for April contains an article by 
Mr. Beale on the subject ot ‘jurisdiction to ¢ax.”* There the 
writer opens by seying that the jurisdigtion to tax is an inci- 
dent of sovereignty and is co-extensive*with that to which it is 
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an incident and the sovereign’s power extends to all persons, 
property and business within the jurisdiction of the State. lf 
the subject of taxation is within the taxing power of a sovereign 
he has full power to tax it irrespective of what has been done 
by another sovereign ; thus the fact that property within the 
Jurisdiction has paid a tax forthe same year to another sovereign 
does not in any way affect the right of the former sovereign to 
tax it. Then the writer goes on to deal with the various heads of 
taxes under the following headings.—1. Personal tax, 2. Land 
tax, 3. Taxon chattels, 4. Taxation of intangible property, 
5. Taxation of business capital and income, 6. Taxation of 
property held by fiduciary, 7. Excise tax and 8. Inheritance 
tax. 

There is also an article on “ Ignorance of impossibility as 
affecting consideration”. This article deals with an interesting 
pointin the law of contract. The point discussed is whether 
there is a legally enforceable contract where one of the two par- 
ties to a bilateral agreement is unaware that the promise of the 
other is because of the law impossible of being carried out or of 
even being seriously considered, After discussion of the princi- 
ples, the writer comes to the conclusion that the correct view of 
the matter is that under such conditions there is no contract in 
_ law though there may be a good ground of recovery on estop- 
pel or if there has been fraud, in an action for deceit. In com- 
ing to the conclusion that there is no contract in law the writer 
differs from the more or less unanimous opinion of courts and 
legal writers of note. After examining the various elements of 
the agreement the writer concludes that there is no considera- 
tion for the contract in such a case if the test of consideration 
is a detriment in the sense of a binding obligation either as- 
sumed in the present or assured for the future or if it is to be 
found in the exchange of areal present value or a possible 
future value of a real kind. The writer also holds that there is 
no mutuality of obligation in the case. 

The Yale Law Journal for January has an article on the 
claim of title in adverse possession. After setting out the ele- 
ments of adverse possession as requisite to establish title, the 
writer states that legal basis on which title rests by adverse 
_ possession and repudiates the idea underlying the loose expression 
“ statutory conveyance - ” to the man in possession. Then the 
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author considers the necessity for the co-existence of all the 
elements of adverse possession and shows that they must all co- 
exist. 


The Minnesota Law Review for March 1919 contains an 
‘article on “ the situs of personal property for purposes of taxa- 
tion”. After dividing personal property into tangible and 
intangible properties, the writer deals with the fiction of the 
Common Law that: moveables follow the person and that 
therefore they should be taxed at the domicile of the owner -> 
and shows the great difficulty in applying it to practical 
conditions. Then the writer states the view of the supreme 
court of the United States that in modern times since the great 
increase in the amount and the variety of personal property not 
immediately connected with the person of the owner that rule 
has yielded mpre and more to the lex situs, the law of the place 
where the property is kept and used. Further on he goes to 
state the reasons for the departure from the fiction as resting on 
the Jegal protection which the state where the property is 
located has to give for preserving the property and expense 
that such protection may involve. A disregard of the fiction is 
also necessary to prevent large corporations whose property 
exists in large part of franchises to escape taxation on pro. 
perties yielding large dividends used for the purpose of doing 
business in another state. Then the writer discusses the situs 
of various kinds of tangible and intangible personal property 
for purposes of taxation. 


The old and long prevailing doctrine of the Common, Law 
against an action for the declaration of sights merely was based 
on the dual notion (1) that remedial justice is always based upon 
the infringement of antecedent fundamental rights and that 
courts will act to enforce antecedent rights against wrong doers, 
(2) only, who are such either in act or intent and that the fountain 
of jurisdiction is physical force—the force behind the court to 
carry out and enforce its judgments and decrees. In the United 
States excepting in the cases in which ‘a status is to be establi- 
shed and that status is of general public interest-or where a 
receiver ig involved or where a trustee is in doubt.as to his 
powers under a trust, the Common Law dactrine as to mere 
declaration of rights is uniformly adhered to. In England this 
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conception of remedial justice was partially remedied in 1852 
by S. 50 of 15 and 16 Vict. Ch. 86 and the power of .the court is 
now very much extended by Order 25 Rule 5 of thefrules of the 
Supreme Court 1883 by which the Court may make binding 
declarations of rights whether any consequential relief is or 
could be claimed or not. We in India have also a similar pro- 
vision in S. 42 of the Specific Relief Act. Mr. James M. Kerr in 
the American Law Reveiew for March-April 1919 advocates for 
this procedural reform to the consideration of the leaders of the 
bench and bar in the United States. 

A consideration of the true meaning of!the expression ‘ mar- 
ket value’ at page 305 of the same number will be of some inte- 
rest and is as follows....“The term ‘market value’, as the words 
fairly import indicates price established in a market where the 
article is dealt in by such a multitude of personseand such a 
large number of transactions as to standardize the price. Proof 
of such a market value can only be made by one of the recogni- 
sed methods of proving the price current ina market. Indivi- 
dual dealings are not competent to prove it. The term is, how- 
ever, frequently used in a figurative sense, as meaning the fair 
or reasonable value of the property—that is, such a value as the 
property would have if it were dealt in according to the practices 
of a market overt. This is the meaning which the term usually 
has when applied to real property. To prove market value when 
it is used in this secondary or figurative sense ıt is proper to 
receive evidence of individual transactions, even offers made 
in good faith for property, of like character, the nature of 
the property, its location, its rental value, the uses to which it 
can be put and all the manifold elements which are admissible 
to show the fair and reasonable value of property which is not 
so traded in as to give it a market value in the primary sense 
of the term. Private dealings in property can never be used to 
show market value in the primary sense, and, when used to show 
market value in the sense of fair and reasor able value, indivi- 
dual transacfions can never, be made the sole basis for ascertain- 
ing such value. No text-writer or court has been discovered 
which supports any sucł doctrine. The distinction between the 
two méanings attached to the term ‘market value’ is now found 
in the elementary works (Chamberlayne on Evidence, Ss, 
2099-h, 2099-i).” e 
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° BOOK REVIEWS. 


THE PRINCIPLES AND PROCEDENTS ON THE ART OF CROSS 
EXAMINATION, VOL II BY P. Ramanatha Aiyar and P. Raghava 
Aiyar. 

: This is the second Volume of the book we have reviewed 
elsewhere and the author in this volume deals in five chapters 
with the subject of detection of falsehood in human testimony 
under various heads. This volume maintains the level of inter- 
est and usefulness of the first volume and we have no hesitation 
in recommending it-to the perusal of the Bar and the Bench, 


The Madras Law Journal. 
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SCOPE OF ART. 127 OF THE LIMITATION ACT : EXCLUSION. 


Kumarappa Chettiar v. Saminatha Chettiar. I. L,.R 42M. 
431, 


Art. 127 of the Limitation -Act runs thus: By a person 
‘excluded from joint family property to enforce a right-toa 
share therein—Twelve years—when the exclusion becomes 
known to the plaintiff. On this point there is ng difference 
between the Acts of 1908 and 1877. The Act of 1871 was 
also substantially in the same terms except that for the word 
‘person ” there was the word “Hindu” and the third co- 
lumn was—when the plaintiff claims and is refused his share. 
Two cases in the Bombay High Court Ramachandra Narain 
v. Narain Mahadev 1, Vishnu Ramachandra v. Ganesh-2, and a 
case in the Calcutta High Court Banoo Tewary vw. Doona 
Tewary 8, hold that the article applies whether the exclusion 
is from the whole joint family property or from only a part, and 
that in either case, the suit is barred to the extent there has 
been exclusion. A recent casein the Madras High Court 
apparently takes a different view, we:say apparently, for on 
the facts as we shall presently show, it is possible to recon- 
cile the decision with the view taken in those cases, But the 
observations, especially of the learned Chief Justice are wide 
and may be taken to-go to the length of saying that where 
the exclusion is only from a portion of the family property, 
there is no limitation. If itis merely held that the article 
does not apply to such a case, the result might be that art- 
144 would apply. Prima facie, it is unlikely that Art. 144 was 
intended to apply when a specific article has been enacted 
with reference to family preperty and this conclusion is re-in- 
forced by the fact that the corresponding clause in the Act of 


1. (1886) I. L. R. 11 Both. 216. 2. (1895) 7. L. R. 21 Bom. 325 
8. (1396) I. L. R. 24 Cal. 309. 
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1859 did apply to both these cases. So that we are left to 


choose between only twa views, viz, when the property from 
which a person is excluded is only a part of the joint family 
property, there is no limitation at all, or that the suit quoad 
that property is barred. 


The facts were these: Plaintiffs were purchasers from 
Defendants 1 and 2, some of the members of a Hindu 
family of the A Schedule properties. Their case was 
that defendants 1 and 2 had become divided from 
defendants 3 to 7 the other members of the family and 
been in exclusive possession of the plaint properties for 
over the statutory period. The case of defendants 3 to T 
was that their family was undivided, that the A and B Schedule 
properties and certain other properties were joint family pro- 
perties, that they were being enjoyed in common and that 
there was no adverse possession of these properties and that 
as such the plaintiffs were entitled to only to 2/5th of the A 
Schedule properties, the share of their vendors. There was an 
alternative claim apparently by the plaintiffs for the share if 
found entitled only to a share. The court of the first instance 
held that the family was divided and that defendants 1 and 2 
were in hostile and exclusive possession ofthe A and B 
Schedule properties. On appeal the case was argued on the 
footing that there ‘were other properties belonging , to the 
parties and that there was no division by metes and bounds 
but that the parties were for over twelve years in possession 
each of some portion of the joint properties. On these facts at 
page 438 the learned Chief Justice says : “If the property is 
undivided and article 127 is applicable, I entirely agree with 
him (Mr. Justice Seshagiri Atyar) that to bar the plaintiff there 
must be exclusion from the whole of the joint family property 
and that exclusion from the suit property only will not do. 
The decision in Vishnu Ramchandra v. Ganesh 1 appears to me 
to be opposed to the decree of the Privy Council in the 
Belgaum case * and to the other cases cited by®*my learned 
brother as well as to the language of the article and I am 
unable to follow it.” His Lordship says further that the scope 
of S. 1 Clause 13 of the Act of 1859 and art. 127 is the same. 


1. (1895) I. L. R 21 Bom. 8325. 2. (1897) I. D. R, 20 Mad. 256. 
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He also says if the status was a divided one and art. 127 “did 
not apply, art. 144 would apply and there being no clear 
evidence of ouster, the claim of defts. 3 to 7 was not barred. 
The reasoning of Mr. Justice Seshagiri Aiyar is as follows : As 
stated by Lord Macnaghten in Corea v. Appusamy1 before 
the Act 3 and 4 William IV was passed it was a settled rule of 
law that the possession of one co-owner is the possession of 
the other or the others of the coparceners. That is the rule 
still in India. Under the Act XIV of 1859 it has been held by 
the Privy Council in Runjeet Singh v. Kooer Gujraj Singh? and 
Laksman Dada Naik v. Ramachandra Naik, 3 that if “one of the 
members of the family was in possession or only a portion of 
the property to the exclusion of the others, the presumption 
will be that the possession was for and on behalf of the other 
members of the family. These decisions govern he construc- 
tion of art. 127 in the later Acts. The Belgaum case £ lays down 
the same rule as to the Act of 1877. Lakshman Dada Naik v. 
Ramachandra Naik 8 is referred to as showing that under S. 1 
clause 13 of Act XIV of 1859 possession of part would have 
saved limitation as regards the rest.’ One criticism on the judg- 
ment of the learned Judges is suggested by the judgment of the 
Privy Council in Hardit v. Gurmuksh 5, Their Lordships there 
say” It is important to bear in mind certain facts with regard 
to possession of joint property which distinguish it from 
property separately held. In the former case the phrase 
“exclusive possession ° has an equivocal meaning; in 
the latter it has not. If by exclusive possession of the 
joint estate is meant that one member of the joint family alone 
occupies it, that by itself affords no evidence of exclusion of 
the other interested members of the family. Uninterrupted sole 
possession of such property without more must be referred to 
the lawful title possessed by the joint holder to use the joint 
estate and cannot be regarded asan assertion of a right 
to hold it separate so as to assert an adverse claim against 
the interested members. ‘f possession may either be lawful, 
or unlawful, in “the absence of evidence, it must be 
assumed to.be the former.” This judgment of the Privy 


—. Fh  eeSSSSSSSSSSSSSssMssFse. 
1. (1912) A. ©. 230. 2. (1878) L. R. 1 I. A. 9. 
8. (1881) I. L. R. 5 Bom 48. 4, (1897) I. L. R. 20 M. 256, 


5s (1918) 28 Cal. L. J. 487. 
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Council may inferentially be said to be a decision on the main 
question itself for they start by saying that in the suit “ the 
two material issues were first-whether the property in question 
was part of the joint family estate and secondly if it were 

. whether the plaintiffs, who were the members of the family 
had lost their right by abandonment, acquiescence or adverse 
possession.” The Punjab Chief Court had held that the claim 

« was barred. If art. 127 did not bar the suit if the plaintiffs 
were excluded from only a portion of the family property the 
Privy Council could easily ` have disposed of the case on that 


ground and need not have considered the question whether 
really there was exclusion. However that may be, as regards 
art. 127, there are two questions-first whether there has been 
“adverse exclusion” as their Lordships put it in another part 
of the judgment in the same case and a further and a different 
question altogether whether even if there is exclusion from a 
part, if the plaintiffs are in possession of another part of the 
joint family property, limitation would not and could not run 
against them. We do not think that the two points are kept dis- 
tinct in the judgments under notice. The cases cited are without 
doubt good authorities on the question that possession of a 
part is good evidence of possession of the whole and excludes 
the inference of adverse possession that might arise from long 
continued sole occupation. That was a sufficient ground for 
the disposal of the case and would have been wholly unexcep- 
tionable ground It may not be open even to a party in posses- 
sion of a part to plead exclusion if the possession is taken 
under an arrangement which is not terminable at the aption 
of any one of the parties alone. €f. Dadoba v. Krishna 1 
and Bent Prasadh v. Dudhnath *. Nemo Sibi ipse causam pos- 
sesssonis mutare potest. In Lakshman Dada Naik v. hama- 
chandra Naik 3 their Lordships recognise another species of 
estoppel, a previous decision that the son was not entitled to 
claim partition during the lifetime of the father. Itis to be 
questioned whether the cases relied on are at.all authority for 
the other question in the case. _ Runjeet Singh v. ‘Kooer Gujraj 
Singh 4 Sakho Narayan v. Narayan Bhikaji 5 and’ the Belgaum 


Case® 
1 


were cases in which there was no hostilapossession what- 


. (1879) J. D. B.7 B., 84. a. (1899) I L. R. 27 Cal. 156 P. ©. 


8, 
5. 


Bom. 48. 4. (1873) L.R 1I.A.9 


(1881) I. D R. Š 
m. H. 0, R. 288. 6 coe I'L R. 20 M, 256. 


(1869) 6 Bo 
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soever, In the first case, there was an arrangement by which 
one member was in possession of a part in recognition of his 
rightas co-owner. In Sukho Narayan v. Narayan Bhikaji 1 
there was no assertion of hostile title and that is why 
their Lordships say that the only question in the circum- 
stances was whether there had been a partition. Lakshman 
Dada Naik v. Ramachandra Naik? also proceeds upon 
similar grounds. That the Belgaum Case § has not any larger 
significance will be clear from the following passages from the 
judgment of their Lordships. At page 268 their Lordships say : 
“There has been no denial of the title of Janardhana and his 
family or exclusion of them from the estate. On the contrary 
the possession has been under and in accordance with the 
agreement of 187! by which a provision was made for 
the junior branch.” With reference to the arrangement, 
their Lordships observe at page 265 as follows: “ Their 
Lordships do not find any sufficient evidence in the arrange- 
ment made by these documents of an intention to take the 
estate out of the category of the joint or common family pro- 
perty so as to make it descendible otherwise than according to 
the rules of law applicable to such property. The arrangement 
was quite consistent with the continuance of that legal charac- 
ter of that property. The elder brother was to enjoy the posses- 
sion of the family estate and the younger brother accepted the 
appropriated village for the maintenance in satisfaction of 
such rights as he conceived he was entitled to. In the opini- 
on of their Lordships, it was nothing more in substance than 
an arrangement for the mode of enjoyment of the family pro- 
perty which did not alter the course of descent.” On the other 
question namely as to whether clause 13 would bar unless 
there has been exclusion from the entire joint estate in Laksh- 
man Dada Naik v. Ramachandra Naik 2? their Lordships do 
not express any opinion (see at page 60). In this connection it is 
necessary to consider Raghunath Balt v. Maharaj Balt 4, where 
not-withstanding that the plff. was in receipt of a maintenance 
from the: defendant, another member, and was living in the 
house, it was, held He was barred. “It has indeed been con- 
tended,” say their Lordships “that there was some joint posses- 
sion on behalf of the plaintiff on the grounds that he lived in 


1, (1869) 6 Bom. H.0.R 938:. 2. (1881) I. L R. 5B. 48. 
8. (1897) I. L. R, 20 Mad. 256.P.0. 4. (1885) I. L.R.11 Cal. 777 P.O. 
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the*family house though not in the same apartments with his 
cousin-secondly that he obtained an allowance of Rs. 90. 
The first of these grounds does not appear to their Lordships 
to establish joint possession ; the second goes some way to 
negative it.” This was a decision under art. 127 of the Act 
of 1877. ‘The presumption that the possession of one co- 
Owner or of a member of an undivided family is the posses- 
sion of all has not at any time been irrebuttable. Mr. Justice 
Holloway’s statement to the contrary seems to be wrong (See 
Jwala Buksh v. Dharum Singh 1 and Corea v. Appuswami 2.) 


Section 1 clause 13 of the Act of 1859 was in these terms: 

“to suits to enforce the right to share in any property movea- 
ble or immoveable on the ground that it is joint family pro- 
perty-the period of twelve years from the date of the death of 
the persons fom whom the property alleged to be joint is 
said to have descended or from the date of the last payment 
to the plaintiff or any person through whom he claims by the 
person in the possession or management of such property or 
estate on account of such alleged share’. The language of the 
Act XIV of 1859 is materially different from the language of 
Art. 127 of the Acts of 1877 and 1871. It differs not only in 
respect of the third column but also in respect of the-first 
column. Judging from the language of the article, apart from 
the gloss of Holloway, J. in Govinda v. Chidambara 8, it 
proceeds upon a theory entirely different from the theory of 
the later Acts. Whereas the later Acts recognise the doctrine 
of adve~se possession, the Act of 1859 seems to ignore it and 
makes participation of profits the cruicial point. The difficulty 
of reconciling the language of the article with the presump- 
tion above referred to is illustrated by the following apparent- 
ly inconsistent judgment of Turner, C.J. and Muthuswami 
Aiyar, J. in Appasamy v. Subrahmanya *. “By S.1 Cl. 13, 
there must be a participation in the family income or 
some act of equivalent to it, within twelve years from which 
a joint interest may be reasonably, inferred. < i g 
i *” “ It has been held that what is necessary 

to bar the claim is proof of possession and enjoyment of the 
property as the possessor’s separate property, to the absolute 


1. (1866) 10 M. I. A. 511. 2. (191% `A. ©. 230. 
3. (1886) 3 M. H. O. R. 99. 4 (1888) I. L. R. 12 Mad, 26 at 81. 
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exclusion of the person suing to enforce the right to a share 
for more than twelve years.” On appeal from the judgment 
this is what their Lordships of the Privy Council say at 
page 38. “By S. 1 Cl. 13 of Act XIV of 1859 a suit for a 
share of the family property not brought within twelve years 
from the date of the participation in the profits of it would 
be barred. This Act continued in force until first of July 1871 
when Act IX of 1871 came into force. Consequently if there 
was no participation of profits between 1837 and 1871 the 
suit would be barred and the later Acts for limitation of 
suits need not be referred to. If they altered the law, they 
would not revive the right of suit. The plaintiffs sought 
to avoid the law of limitation by evidence of the actual 
receipt of money, by payment of marriage expenses by Chi- 
dambara and Sabapathi and by residence in the family house 
at Aravur. Appaswami, the first plaintiff in his evidence said 
that about fifteen years ago he took from Aravur Rs. 2,000 or 
Rs. 3,000, This if true would not avail to prevent the opera- 
tion of the Act XIV of 1859. There was evidence of the 
payment by Chidambara of the expenses of the marriage of 
members of the plaintiff's family when there was at the same 
time a marriage in his own family. Even if true, it cannot 
be said to prove a participation in the profits of the estate 
received by Chidambara as manager of the family.” This 
judgment of their Lordships seems to bring the law in Madras 
in line with the law as propounded by the Calcutta High Court 
in Gossain Doss v. Seree Keomari 1 where a Bench consisting of 
Sir Richard Couch (who it may be noted, delivered the judg- 
ment of the Privy Couneilin Appasamy v. Subrahmanya 2) laid 
down that the onus is on the plaintiff to show that he had 
possession of the share or received payments on account of it, 
within twelve years from the institution of the suit. In that case 
the lower Court held that it was sufficient for the plaintiff who 
claimed the share to show that Hulodhar whose share she 
claimed was one-of the seyen brothers being a joint family and 
that the presumption that the possession wf one of them was 
the possession of all was sufficient to throw the burden of 
proof upon the defendant who set up the law of limitation. 
With referencë to this the High Court said : “If the law laid 





1. (1873) 19 W.R.192. ° . 2. (1888) I. L.R. 12 Mad. 26, 
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down by the Judge were correct, that in such a case it is suff- 
cient for the plaintiff to show that the property is joint family 
property and this provision in clause 13 would be practically 
inoperative, because all that the plaintiff need show is that it 
is joint family property. But the clause says that the action 
must be brought within twelve years from the date of the last 
payment on account of the share ; plainly showing that for the 
plaintiff to be entitled to sue, there must be something more 
than the fact of the property being joint and the possession of 
one being therefore the possession of all. We do not see how 
effect can be given to this provision of the law without holding 
that the suit should be brought within 12 years from the date 
of the last payment on account of the share. Where one person 
is in possession or management of the property for twelve years 
from the time of the plaintiff's being in possession of his share 
we agree that it was not intended to bar the plaintifif’s right 
of action where he had been in the possession of his share in 
any way within 12 years. If he is in possession of his share, 
there can be no payment to him by another person on account 
of his share. The language of the section clearly shows that 
it was not intended to prevent the plaintiff from bringing the 
suit where he had been in possession within I2 years. 

R 5 * We think that in deciding 
upon which party the burden of proof is under the section we 
must be guided by what has been held in cases under clause 


12. In those it has been settled that the plaintiff must © 


show or some one through whom he claims has had posses- 
sion within 12 years before suit. If we apply that rule to 
clause 13, it will be incumbent on the plaintiff to show that 
the suit 1s not barred by the law of limitation that he has had 
possession of the share within 12 years and received payments 
on account of it within that time.” The view of the Privy 
Council in Appasamy v. Subrahmanya tis undistinguishable 
from the view taken in this case. As regards the first column, 
it could be well be said that the article in the Act of 1859 
provided for all cases of suits for share of the family property 
and if any case did not come within the article there -was no 
limitation at all in such a case, The decisign of.Sir Richard 
Couch above referred to may sound against that ‘view. But even 





1. (1888) I. L. R. 12 Mad. 81. 
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in his view, if the third column would aptly cover a case, Te- 
course to another article would not have been proper. Under 
the later Acts, on the other hand, it will be noted that the first 
column is expressly limited to cases of suits to enforce a right 
to share in the joint family property from which plaintiff is 
excluded. If the exclusion therein referred to is exclusion 
from the entire property of the family, then the article would 
not cover a case where the exclusion is only from a part of 
the property. The manager of a Hindu family is not one of 
the persons in whose favour no limitation would run, S. 10 
does not apply to him nor is there any other provision of law 
having that effect. Asa result such a case would come under 
art. 144 of the Limitation Act and the limitation would run 
from the date when possession becomes adverse. But as we 
said at the very beginning there is no special reagon why the 
legislature should not have, while providing a ‘special article 
for joint family property, comprehensively dealt with the sub- 
ject. An intention to enlarge the scope of Cl. 13 is clear in 
the third column as not only cases of receipt of income but 
also of joint possession come within the article now. If an en- 
largement is not intended, it is difficult to see why in the first 
column the words “excluded from” are added. Again, the 
cases that decided that the article is applicable even when the 
exclusion is only from part of the property were decided a 


.long time ago and have been before the legislature when the 


Limitation Act was passed in 1908 and yet no steps were 
taken to make the point clear in the contrary sense. The view 
taken in the case under notice would exclude a plea of limita- 
tion in cases like the following. The managing member frankly 
tells the other members of the family that a particular pro- 
perty is his own and maintains accounts on that footing and 
disposes of the income and makes alienations on that basis all 
to the knowledge of the other members of the family and this 
continues for over 12 years. Again the family property may be 
distributed fòr enjoyment on the express footing that a parti- 
cular property-is not “family property. Or take this case. The 
managing -«hemper makes a fraudulent alienation in 
favour of a junior member and he is in possession on that 
title, for over twelve years to the knowledge of the other 
] 2 y 
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members. Padamma v. Themana Ammah + assumes that there 
would be limitation in such a case. Even under the Act of 
1859, in such case, the enjoyment of the part allotted to the 
member could not be said to be a receipt on account of the 
particular member’s alleged share in the property so excluded. 
In Appusamy v. Subrahmania2 and Raghunath Bal v. 
Maharajo Bali 8, their Lordships clearly indicate that unless 
the payment or enjoyment relied upon is on account of the 
share, the payment or enjoyment would not avail to save 
limitation. Or again take the case of a junior member tres- 
passing on the family property setting up a right adverse to- 
the family and being in possession for over twelve years. In 
none of these cases there would according to the ruling 
under notice, be any limitation. An alienation by a Hindu 
father in favour of one of the sons would come within 
art. 126 and no special reason can be assigned why any 
distinction should be made between sucha case and the 
case of an alienation by any other managing member 
so asto shut out all limitation. Where the family mem- 
bers are in possession each of part of the family. property 
under an arrangement, it is without doubt much more diffi- 
cult to make out a case of exclusion than in the compara- 
tively simp‘e cases mentioned above. The change in the na- 
ture of the possession cannot be affected by any secret change 
of intention. See Corea v. Appusamy. 4 But if the arrange» 
ment is terminable at the option of any of the parties, 
it must be open to any of the parties to give notice to the 
other parties that he is unwilling to hold the property any 
longer under the arrangement but thereafter his possession 
shall be on his own behalf and not on behalf of the family. On 
those facts, there would undoubtedly be an ouster if the case 
were merely one of co-tenants. On the other hand, it may be 
urged that you cannot bring except in some specified cases se- 
parate suits for partition and as such it is but proper that for 
purposes of limitation the cause of action in respect of the 
family property should be considered as single and indivisible 
and in view of-the fiduciary relationship that exists between. 


the managing member and the other membegs arid the.oppor- 
er ae EA ee ee 
1. (1894) I. L» R. 17 M. 232. 2% ` (1888) I. L. R. 12 Mad. 81, 
$. (1885) I. L. R. 11 Cal. 777, 4. ` (1912) A. C. 280. 
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tunities for fraud that the situation generally affords, it is 
good policy that refuses to consider limitation except when 
there is total exclusion from the benefits of the family estate. 
Undoubtedly, there is much to be said in favour of this 
point of view. But this article is not limited to cases of 
suits for partition (Mutlakke v. Thimmappa 1) and ample pro- 
tection is afforded by provision in the article for proof of 
notice and exclusion by the party setting up limitation. On 
the whole, we think the view of the Calcutta and the- Bombay 
Courts is to be preferred. 


yee 


SUMMARY OF ENGLISH CASES. 


Atkiengesellschaft Fur Antogene Aluminium Schweis- 
sung v. London Aluminium Ltd. (1919) 2 Ch. 67 C. A, 

Practuce—Intervogatories—Action for infringement of patent 
—Interrogatories confined to breaches specificd in the particulars. 


In an action for infringement of patents it is not the prac- 
tice to allow interrogatories to travel outside the particulars 
delivered with the statement of claim. The plaintiff will not 
be allowed by interrogatories of a sweeping character to endea. 
vour to find out whether any further breach has, at any time 
and under any circumstances, been committed by the defen- 
dants. 

In re Westerton Public Trustee v. Gray : (1919) 2 Ch. 104. 

Assi gnment—Chose in action—Money deposited in bank— 
Deposit receipt—Delivery of —Authority to bank to pay—Volun- 
tary gift—Absolute assignment tn writing—Judicature Act, 1878 : 
S. 25 Sub-S. 6. 

The effect of S. 25 Sub-S. 6 of the Judicature Act has been 
to improve the position of the donee of a legal chose in action 
by enabling him to sue at law in his own name as assignee 
without regard to, the question whether the assignment was or 
was not mad® for consideration. 

A testator-handed to his landlady an envelope addressed 
to her describing.. it as. a present to her. She was about to 
open it, when lie took it from her hand and said he would keep 


1. (1891) I. L. R. 15 Mad. 186. 


88 e THE MADRAS LAW JOURNAL. [VOL. XXXVII 


it for her and locked itup in his despatch box. All this 
happened a year before the death of the testator. After the 
testator’s death there was found in his despatch box an en- 
velope containing a deposit receipt for 500£ deposited ın a 
bank, an order in writing signed by the testator directing the 
bank to pay the landlady the sum of 500£ then on deposit and 
a letter addressed to her in which the testator intimated that 
she gave her the 500£ on deposit at the bank as per receipt. 
The deposit receipt was not endorsed by the testator and no 
notice was given to the bank of any assignment till after his 
death, the interest on the sum on deposit having been carried by 
the bank to his current account. Held that there was a valid 
and complete gift to the landlady of the sum on deposit by 
way of assignment. 

Fraser and Chalmers, Ltd. In re (1919) 2 Ch. 114. 

Company—W inding up— Preference shares—Proiority—Right 
to share in surplus assets—Compantes Act, 1908, S. 186. 

A provision in the articles of a company giving preference 
share-holders priority for re-payment of their capital in a wind- 
ing up does not negative their ordinary right as corporators to 
participate in surplus assets, 


me aM 


Yalentine v. Hyde: (1919) 2 Ch. 129. 

Trade Union— Refusal to join—Inducing dismissal of person 
refusing—Coercion on employer—Actionable wrong—Trade Dis- 
putes Act, 1906, Ss. 3 and 5 (3), scope of. 

It is the common law right of every man to dispose of his 
labour as he wili, subject to the limitations recognised by law. 
Every other person is under a correlative duty and is prohibited 
from causing obstruction of the fullest-exercise of this. right 
which is compatible with the exercise of -similar rights by 
others. 

Though it is legal for workmen not to combine to work 
except on their own terms, it is illegal for them toeuse coercion 
on an employer so as to cause the dismissal of a workman who 
refuses to join a trade union for propèr reasons, Coercion may 
` vary from threats of violence to moral intimitation. A deter- 
mined request by the representatives ọ$'a powerful trades union 
may amount to coercion. 


PART XVL.| THE MADRAS.LAW JOURNAL. =. 89 


The indemnity conferred by S. 3 of the Trade Dispytes 
Act, 1906, on certain acts done in contemplation or further- 
ance ofa trade dispute does not apply where those acts are 
coupled with coercion on the employer. A dispute between 
workmen and workmen is not a trade dispute within the Act, 
unless it is directly connected with the exisling employment or 
terms of employment or conditions of labour of some person. 


ee 


Akkieselskabet Olivebank v. Dansk Svovlsyre Fabrik (1919) 2 
K. B. 162. 


Contract—Implied term—Bill of lading—Alternative ports 
of discharge—Option given to Consignee—Demand for discharge 
at impossible port—War Condittons—Shipowner's right to freight. 

Under the terms of charter party a vessel was to proceed 
with cargo to one of several portsin the United Kingdom and 
await orders from the consignee to discharge either in the 
United Kingdom or at one of several named ports in Denmark, 
arrest and restraints of princes being mutually excluded. The 
vessel arrived at one of the English ports and the defendants, 
the holders of a bill of lading incorporating the terms of the 
charter prarty, ordered-her to one of the named Danish ports, 
which had become an impossible port owing to the fact that 
further imports into Demark of the particular article comprising 
the cargo, had been prohibited by the British Government. It 
was found that the defendants were aware of the prohibition be- 
fore they gave the order to discharge at the Danish port. The 
master of the ship, being unable to go to the port ordered, dis- 
charged the cargo in the United Kingdom. In an action for 
freight against the defendants :— 

Held that it was an implied term of the bill of lading that 
the defendants, should order the ship to a possible port so as 
to give the ship an ‘opportunity of earning the freight, and 
owing to the failure of the defendants to do this, the plaintiffs 
were entitled to discharge the cargo where they did and to 
claim freight. 





n ° 
Sage v. Eicholz :°(1919) 2 K. B. 171. 
_ Interpretation—Statute—Title of enactment, when controls 
interpretation—Prevention of Corruption Act, 1906, S. 1. 
The title of an Act, of Parliament is of importance where- 
ever the words of the enacting part are at all ambiguous, but 
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noeuse can be made of it where the meaning of those words 
is plain. If the language of a section is quite clear and un- 
ambiguous, it would not be right for the court to alter its 
construction by reason of the title of the Act. 


Held, on a construction of S. 1. sub S. (1) of the Preven- 
tion of Corruption Act, 1906, that the third paragraph of the 
section was not limited either by the title of the Act or by the 
context of the two preceding paragraphs to cases in which the 
defendant is guilty of corruption or attempted corruption. 


Elder v. Kelly: (1919) 2 K. B. 179. 


Penal Law—Sale of milk on prohibited hours on Sunday— 
Ile gal—Liability for adulteration. 


Under .Ss. 1 and 3 of the Sunday Observance Act, 1677, a 
tradesman is prohibited from selling milk except during certain 
specified hours on a Sunday. Where a milkman sold 
adulterated milk in contravention of the aforesaid Act, held 
though the effect of the contravention of the Sunday Observ- 
ance Act was to avoid the contract for the sale of milk, in the 
sense that it could not be sued upon in a civil action, it did 
not avoid it altogether so as to relieve the seller from liability 
to prosecution if the article sold, being an article of food, was 
adulterated. 





Golding v. Bradlaw: (1919) 2 K. B. 238. - 


Gaming—Racing bets—Cheques indorsed by payee to third 
person—Knowledge of indorsee as to origin of cheques—Payment 
by drawer—Suit to recover amount of cheques by drawer against 


` payee—Gaming Act, 1835, Ss. 1 and 2. 


The plaintiff gave a cheque to the defendant in payment 
of certain racing bets. The cheque was made payable to the 
defendant or order and was indorsed by the defendant to a 
third person who gave him cash foy it, The indprsee knew 
that the cheque had been given in paymend of racing bets. The 
cheque was presented by the indorsee to the plaintiff's bank 
and was duly honoured. In a suit by the plamatiff for recovery 
of the amount of the cheque, the defendant pleaded that the 
plaintiff could not rely on S. 2 of the Gaming Act as the 
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indorsee was not anindorsee for valuable consideration 
without notice :— 

Held, that S. 2 of the Gaming Act applied where payment 
had been made to any indorsee, with or without notice and the 
plaintiff was therefore entitled to recover. 





Phillips v. Brooks Ltd. (1919) 2 K. B. 243. 


Sale of goods—Property when passes—Fraudulent personation 
by purchaser—Effect of. 


If A fraudulently assumes the name of another person of 
credit and standing and buys in person and obtains delivery of 
goods from a shop-keeper, the property in the goods passes to 
A and he can give a good title thereto to a third party who has, 
acting bona fide and without notice, given value therefor, 
unless in the meantime the shop-keeper takes steps to dis- 
afirm the contract with A. 


a 


LETTERS PATENT.—_MADRAS HIGH COURT. 


The following amendments have been made — 


In the 8th clause of the said Letters Patent: the words 
“and We do hereby ordain that every such appointment shall 
be forthwith submitted to the approval of the Governor in 
Council, and shall be either confirmed or disallowed by the 
Governor-in-Council” shall be omitted; 


In the 15th clause of the same for the words and brackets 
“ (not being a sentence or order passed or made in any crimi- 
nal trial)” the words and- brackets “(not being an order made 
in the exercise of revisional jurisdiction and not being a 
sentence or order passed or made in the exercise of power of ` 
superintendence under the provisions of section One hundred 
and seven of the Government of India Act, 1915, or in the 
exercise of criminal jurisdiction)” shall be substituted; 

In the 36th clause of the same for the words “under the 
provisions of the thiyteenth section of the aforesaid Act of the 
twenty-fourth’ and twenty-fifth years of Our reign” the words 
and figures “in parsuance of section One hundred and eight 
of the Government of India Act, 1915,” shall be substituted; 
and. : 
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*For.the 44th clause of the same the following shall be 
substituted, namely: “And We do further ordain and declare 
` that all provisions of these Our Letters Patent are subject to 
the legislative powers of the Governor-General in Legislative 
Council, and'also of the Governor-General in Council under - 
section Seventy-one of the Government of India Act, 1915 
and also of the Governor-General in cases of emergency 
under section Seventy-two of that Act, and may be in all res- 
pects amended and altered thereby.” March 11, 1919. 

JOTTINGS AND CUTTINGS. 

Women in Court.—When during an unpleasant trial over 
which Mr. Justice Maule presided, ladies were requested to 
leave the Court, some of them thought fit to ignore the re- 
quest. “My lord” exclaimed one of the counsel engaged 
in the case “J observe your order has not been attended to, for 
I see that females are still present.” I do not agree with your 
interpretation of the order, was the caustic reply. ‘I have 
always understood its meaning to be that all modest females 
must quit the Court, and so faras my observation goes the 
order has been strictly complied with? Women who attend 
criminal Courts in these days would appear to be rather more 
modest— at any rate, more amenable to judicial requests— 
than were their unemancipated sisters of the middle of the last 
century. When, for instance, at the beginning of what has 
been known as the wine shop murder trial, Mr. Justice Darling 
remarked that, though he did not order the women who were 
present to leave the Court, ‘it was obvious that no decent 
woman would ‘remain’ they all accepted the learned Judge’s 
standard of feminine modesty and at* once withdrew. This 
incident is not without some bearing on the Sex Disqualifica- 
tion (Removal) Act, by which Parliament, shortly before 
rising for the Recess, empowered women to sit on Juries. It 
is true that, by virtue of a provision inserted by the House of 
` Lords, a Judge has power to order that a case shall be tried by 
a jury composed wholly of men or, wholly of women, and it 
may be regarded as certain that the wine „Shop murder case is 
exactly the kind of case which will continue to be tried by a 
jury composed of men. Buta criminal case which seems to 
be innocuous may suddenly take a different turn, and the 
presence of women, in the jury box ‘may still prove to bea 
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source of embarrassment ata certain number of trials. ‘A 
request that women should leave the Court during a case 
which women were hoping to try could be made by a judge 
only with a Gilbertian turn of humour. It would probably 
have been better if women’s services as jurors had been con- 
fined to civil cases. That, of course, would have been illogi- 
cal but no more illogical than their exclusion from the jury 
box in cases which, in the Opinion of a judge, are not fit for 
them to hear or which they themselves are not fit to try. 
(Law Journel September 20, 1919). 
k 
Æ j 

“Jus Castigandi Uzorem.” A point of considerable inter- 
est arose in Cousens v. Cousens which came before the Petty 
Sessional Bench of Henwell on September, 8. A wife summoned 
her husband, a man of business, for assault; he hadeplaced her 
across his knee and chastised her like a child, with the open 
hand. The assault was admitted, but it was contended for the 
defence that the act complained of was moderate and reason- 
able correction, fully justified by the wife’s own conduct. She 
had shown herself it, was contended, neglectful of her duties, 
callous and indifferent to the reputation of her husband, flirted 
in unbecoming ways with American officers, and had actually 
been photographed by a snapshotter side by side with an 
American officer, in her bathing costume, and with her arm 
round his neck. On the facts it was clear that the correction 
was moderate and reasonable, but the point remains whether 
the husband is entitled to exercise domestic discipline of this 
kind. At common law (Blackstone’s Commentaries, Vol. 1, title 
‘Husband and wife’) it is tlear that the head of the household 
possessed the right of chastisement, provided it be for 
good cause and not excessive, over (1) a wife (2) a child 
(3) an apprentice. The latter rights »i Il remain but the 
first is usually considered obsolete, altho h there has been 
no judicial decision to that effect. In Jac son v. Jackson a 
the question was ‘discussed, It was there decided that the 
husband’s common law right to the custody of the wife cannot 
be maintained where she elects to live apart from him, although 
Lord Esher M: R.,.suggested that it might perhaps be exercis- 
able to prevent Ker eloping or commiting acts of infidelity, It is 
= L (1862) 1 Q.B. 671. 
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probable that the right of correction is ina similar position. 
In the present case the bench convicted the husband, and fined 
him 20 shillings. It is submitted that, in view of the doubt as 
to the existence of the jus castigandi uxorem and the undeniable 
moral] justification of the husband’s conduct a beiter course 
would have been to dismiss the summons under section 1, uf the 
Probation of Offenders Act, 1908 on the ground that assault 
was at most a technical offence and that there existed extenuat- 
ing circumstances. The common law right of chastisement is 
based on the inadequacy of any other remedies against an 
offending wife or child, since, in the absence of correction, no 
civil or criminal remedy for neglect of duty on the part of wife 
or child could possibly be available to the injured pater familias, 
The husband, says Bacon’s Abridgment, ‘may keep wife by force 
within bounds of duty’. 
3o ox 

Primogeniture and Ultimo Geniture.—In an interesting 
article in the current Law Quarterly Review on “Ancient Law in 
the old Testament” a review is given of the legal part of 
Sir James Frazer’s latest work on Folklore, and special atten- 
tion is given to two chapters dealing with the “Heirship of . 
Jacob” which have a very modern application. The apologetic 
theory that Jacob was really entitled, under the law or custom 
of ultimo geniture, to the inheritance which is commonly 
supposed to have filched from his elder brother is developed 
at great length, the alleged chicane being described as “ merely 
a gloss put by the historian on a transaction he did not under- 
stand !!”. However that may be, there is great value’ and 
interest in the instances cited by th® learned author of the 
various forms of more or less modified cases of the succession 
of the younger branches or youngest branch, culled from all 
countries and every age. In England the only example is 
Borough English as to which the author does not fail to 
inform his readers that “ it is not limited to males. There are 
scores, if not hundreds, of little districts where the rights are 
extended to females, the youngest of éhe daughters, or the 
youngest sister or aunt, being preferred abové the other co- 
heiress.” Of the various reasons assigned fer.the existence of 
this custom of ultimo-geniture the one which is usually put 
forward—doubt of the legitimacy of the eldest son—is probably 
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the least likely, for if it were good for anything it would 
operate only, asthe learned reviewer says, to favour the 

second son,- and not the youngest. A more probable 

reason is that the elder sons, as they grew to man’s 

estate, moved off either to found new village or townships, in 

the case of chief’s sons, or as retainers of such emigrants in 

the case of humbler families. They would generally be more 

or less provided for from the family stock at the time of the 
separation, when they ceased to be members of the family 

circle of the original pater familias, whereas the youngest son 

more probably stayed at home to asssist his parents, and he 

got his reward in the heirship. In Scotland there is no cus- 
‘tom of ultimo-geniture, but something very like it isto be noted 

in the Scots law of collateral succession in real estate The 

rule is that if the intestate leaves both an elder and an younger 

brother, the estate passes to the latter ; if he leaves only elder 

brothers the estate passesto the youngest of them. This 
_ coincides with the better reason which has been assigned 

for the existence of the custom of ultimo-geniture in other 

countries; and even stronger support is given to that 

reason by the Scots Law relating to the personal -succession 

of a father’s estate by ‘compulsory heirs’. The rule is 

that, as in modern French law, the children have a right 

on their part to an equal share of the free personality of 

the parent, of which he cannot deprive them by any testa- 

mentary disposition. The share is one half of the estate if the 
other parent does not survive; otherwise, one third. And the 

interesting point is that, according to the earlier Scottish con- 

stitutional authorities, children were excluded if they had been 

“ foris-familiated ” t.e., ceased to be, “bairns in the house, ” 

though this rule is now only applied, as it is in France, where 
there is evidence of a special provision being made in satis- 
faction of the legal compulsory share. In the coming reform 
- of the land laws the law of primo-geniture will be one of the 
first to be remodeélled. We are not likely to replace it by a 
law of ultimo-genitu»e, but it cannot be denied that,. apart 
from obsolete feudal reasons, there is more to be said for this 
on family grounds than for the exclusive succession of the 
eldest son to the whole, of parents estate.—Ibid. September. 
20, 1919. 
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” Lachrymose Lawyers.—The great Lord Erskine is describ- 
ed by the Daily Newsas the most lachrymose of lawyers. 
Applying for an injunction against a landlord who had 
threatened to shoot his tenant’s noisy dog, Erskine rose with 
an air of infinite tragedy, and thus addressed the Judge: “ My 
lord, fifteen times have I essayed to read through this affidavit, 
in which is set forth the foul wrongs of my hapless client; 
not-once have I been able to read it through without tears |” 
Erskine succeeded in obtaining the injunction.—lovd. 


—— m 


CONTEMPORARY LEGAL LITERATURE. 


‘In the Yale Law Journal for June, 1919, there is an in- 
teresting discussion as to Conditions in the Law of Contract 
by Professog Corbin of the Yale University. The word “ con- 
dition” is used in varying senses but the right meaning of 
the word according to the Professor is “ some operative fact 
subsequent to acceptance and prior to discharge upon which 
the rights and duties of parties depend.” Such a fact may be 
an act of one of the contracting parties, an act of a third party 
or any other fact of the physical world. It may bea perfor- 
mance that bas been promised or a fact as to which there is no 
promise. In one sense both offer and acceptance are conditions 
-ofa valid contract but the term is properly restricted to facts 
subsequent to acceptance and prior to discharge. Conditions 
may be express or implied in fact or constructive or implied 
in law. Where the fact that forms the condition is per- 
formance’of an act by one of the parties a promise ts not 
necessarily implied that he will perfornfit. Where there is such a 
promise the condition may be described as a promissory condi- 
tion, A condition precedent is an operative fact that must exist ` 
prior to the existence of some legal relation while a condition 
subsequent is one that causes the termination of some previous 
legal relation. In spite of the very general assumptions to the 
contrary, the burden of allegation and the burden, of proof in 
respect of these conditions cannot be determined by the use of 
such descriptive adjectives as precedent and subsequent. The 
non-occurrence ‘of a condition precedent prevents‘the ‘coming 
into being of the obligation to perfor: the: contract. Where 
the condition is a promissory condition, there may he a liability 
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for the non-performance of the condition. Where the fact 
that operates as a condition was not agreed upon as such by 
the parties, either expressly or impliedly but is a condition 
imposed by law, the non-existence of the operative fact 
called condition has sometimes been described, though not 
quite aptly, as an equitable defence. As to what facts are in- 
tended to operate as conditions it is a question of construction 
in each case and gives rise in application to very consi- 
derable difficulty. Where the condition is a condition 
precedent and, it is impossible legally or physically, no 
liability at all.arises. In some cases,-the law may raise a duty 
to pay back the consideration but that is a duty apart from the 
contract. Where the non-occurrence of the condition precedent 
is due to an act of the defendant, that act will generally affect 
the legal consequences. Where there is scope for applying the 
doctrine of waiver, it will be held to amount to waiver. In some 
cases the act may amount to a breach of promise for which 
the defendant is liable or it may even amount to a tort for 
which damages are claimable. In such cases, undoubtedly the 
defendant would be liable to restore benefits” received under 
the contract. In some cases, it has been held that substantial 
performance of a condition is sufficient compliance but the bet- 
ter way according to the writer of putiing the same result is to 
say that in such cases substantial performance is the condi- 
tion. -Substanital performance may be made the only condi- 
tion of the defendant’s duty either by reasonable inference of 
fact or by the pure construction of law. Non-substantial 
variations in such a case would not affect the duty ot the 
defendant. What constitutes substantial performance is a 
question of fact in each case, Personal satisfaction is. some- 
times a condition precedent to defendant’s duty. In constru- 
ing contracts where plaintiff has promised personal satisfaction 
a distinction is drawn between those cases where performance 
must be measured and judged by standards of personal taste, 
feeling or sentiment and those where the determination 
depends merely up@n market value or mechanical fitness or 
utility. In the former class of cases personal satisfaction is 
held to'be a condition precedent but not so in the latter 
class of cases. “A condition ought to be carefully distinguished 
from an option or an offer. 


, 
e 
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* Law in evolution is another article of interest in the same 
journal, Itis a sort of metaphysical discussion in which the 
American writers sometimes indulge in dealing with subjects 
legal. It is nevertheless interesting. In it an attemptis made. 
to show how law is adjusting itself to conditions of life-as they 
changed. - i l 

Mr. Swan points out the various ways in which lawyers can 
assist the reconstruction of society after the ‘devastating war 
which has considerably changed the face of the world. Codi- 
fication of law, legal reform, and legal education are three of 
the things on which lawyers can be of the greatest assistance 
and ought to assist. l 

In the Journal of Criminal Law and Criminology for 
February, Mr. Ballantine discusses the question of criminal 
responsibility of the insane and feeble minded. In the State 
of Washington, in 1909, a statute was enacted that it should be 
no defence in criminal cases that the defendant was unable by 
reason of his insanity, idiocy or imbecility to comprehend the 
nature and legality of the act committed or to understand that 
it was wrong or that he was afflicted by a morbid propensity to 
commit the act but this statute was held unconstitutional. By 
the trial of Lunatics. Act (1883) in England if at the trial of 
any offence the evidence indicaiés that’ the defendant was 
insane. the jury must find specially that he was guilty of the 
offence charged but-was insane at the time. If they sd find, 
the Court is to order him to be kept- in custody as a criminal 
lunatic until further orders. The right and wrong test 
which is the legal criterion of mental responsibility accofding 
to Macnaghten’s case has been criticiséd as inadequate inas- 
much as it omits a large class of insanities in which the 
emotional sphere is primarily involved and the intellectual only 
secondarily. Most of the continental Codes are so drawn up, 
as to include the emotional insänities. Various tests have been 
suggested by writers and Judges. One of the most famous of. 
them’ is that of Chief Justice Shaw ip Commonwealth v. Rogers. 
“In order to commit a crime, according tò him, a person must 
have intelligence and capacity enough to have a criminal intent 
and purpose ; and if his reason and mental powers areeither so 
deficient that he has no will, no conscignce ‘or no controlling 
mental power or if through the overwhelming violence of 


j 
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mental disease his intellectual power is for the time being 
obliterated, he is not a responsible moral agent and is not 
punishable for criminal acts. The enquiries to be submitted 
for the guidance of the jury should according to the writer be 
these : (1) Was‘the defendant at the time of the commission 
of the act afflicted with a disease of the mind or with defect 
of intelligence comparable to that of a child (say) under four- 
teen years? (2) Was the alleged criminal act so connected 
with such mental disease or defective intelligence as to be 1e- 
garded as the offspring or product of it, either in whole or 
part ? (3) Is the defendant to be regarded as culpable on 
blameworthy according to the two following tests: (1) Did 
he know that he was doing something wrong, something that 
he ought not to do? (2) Had he so far lost the normal power of 
volition that he was.not able to avoid doing the act in ques- 
tion ? (3) Were his intelligence and volition so far below 
normal that although conscious that his act was wrong 
he was only partially accountable. Should his condition be 
considered in mitigation of punishment ? But any one who by 
reason of feeblemindedness, insanity or other mental disorder 
becoms as menace to society, he should be confined to the extent 
it is necessary for public safety to do so. This should be done 
on custodial principles rather than those of criminal law. 


Various attempts have apparently been made in Illinois 
to abolish death sentence but so far they have not been suc- 
cessful. Apart from other questions a writer in the same Journal 
says there is a sharp distinction between being convinced to a 
moral certainty, etc. in the case of a death penalty and other 
cases and the danger of convicting innocent men in response to 
excitement and prejudice, the lawless acts of the police, and the 
caprice of the jury are elements that must predispose one in 
favour of abolishing death penalty altogether. 

Potential criminal is another article of interest in the same 
journal. Of 176,000 arrests in Massachussets in 1916, 104,000 
were for druakenness. Tire social custom of drinking is res- 
ponsible fora good defl of what is regarded as crime. Next come 
environmental factors duting childhood, crowded tenement life 
unemployment ett.,. Next comes individual peculiarity. About 
one in thirteen of the English population gets into prison at 
sometime during his life. In Massachussets 1 in 25 gets arrested 
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and°1 in 200 goes.to prison every year. Goding from an ex- 
haustive statistical study of the English convict states 
that he generally has a poor physique and a poor intellect. Of a 
those sentenced to prison about oné half from the medical stand- .. 

, point are irresponsible by reason of mental defects. Mental i 
disease is a cause of crime First of all- it handicaps the individual; 
it prevents his competing with his fellows on equal terms and 
so makes him a-victim of economic necessity to a greater extent 
than the average man ; and his inhibitions are so weak that he 
ig unable to resist the temptation to take short cuts which lead 
to crime; lastly; certain anti- social tendencies that he- may 
have form a positive’ force tending towards crime, “Among the 
mentally weak, there are three classes—the feeble minded, the . 
abnormal and the.absolutely insane. The epilcptics constitute 
a,small but a constant percentage of the criminal class. 


In the same Journal for May (1919) Mr. Rufferthal gives 
a summary of the criminal statutes in America on ‘ Birth 
control making attempts to control birth with mechanical 
medns, the sale of such means and the advertising of such means 
crimes. There seems to be little system in the legislation, ` 


A 


The Madras Law Journal. 
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SOME CASES UNDER ART. 97 OF THE LIMITATION ACT. 


The decision of the Privy Council in Hanuman v. Hanu- 
man 1, has, after some discussion in the Indian High Courts, 
now been taken as settling certain principles in connection 
with the application of Art. 97 of the Indian Limitation Acts 
of 1877 and 1908. Briefly stated, it has been understood as 
establishing a distinction between cases in which fhe transac- | 


tion out of which the claim in question arises is void ab initio 
and those in which itis only defective or voidable, with the 


result that while in the former, limitation (under article 62) may 
comrhence to run even from the date of the transaction or 
payment itself, the starting point in the latter is the time when 
the transaction is found to be defective or unenforceable. In 
England both classes of claims would seem to be treated as 


‘claims for money had and received, but with reference to 


limitation, the same result as above is reached by the principles 
on which the court fixes the time when the money in the 
defendant’s hands must be regarded as received for the plain- 
tiffs use (Cowper v. Godmond ?, and Huggins v. Coates 3.) But 


this two-fold division is not exhaustive nor is it always easy, in 


the latter category of casés, to decide the precise point of time 
when the transaction in question or the consideration therefor 


" must. be taken to have,‘ failed’; and this topic has been the 


subject of conflicting judicial decisions. Some observations of 
their Lordships in a very recent case (Jescurn Boid v. Pirthi- 
chand 4,) so materially bear on this subject as probably to 
necessitate a reconsideration of more than one decision of the 
Madras High Court. ¢It need only be pointed out at this stage 


‘that this judgment recognises that while in certain circum- 


stances the ‘failure to get or retain possession’ may be regarded. 


1.. (1891) I. L. R. 19 C 123 2. (1888) 9 Bing: 748. 
8.- (1848) 5 Q. B. 482. j 4,- (1918) I. L. R, 46 C. ‘670, - 
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as the starting point for a suit under Art. 97, the ‘ challenge to 
the sale and the negation of the purchaser’s title to the entirety 
of what he bought’ may fix the starting point in other circum- 
stances. 


Roughly analysing the cases covered by the language of 
article 97 (read with art. 62) we have, first, those in which the 
original transaction is ab initio void, but these have in turn to 
be sub-divided into (a) cases where the transaction has so far as 
the defendant is concerned, remained exesutory (b) those where 
the transaction has been carried out in form, as for instance by 
the execution of a sale deed and (ce) those in which the plaintiff 
has received a substantial benefit out of the transaction, as for 
instance, by way of possession etc. The second category, as* 
already stated, comprises the cases where the original transac- 
tion is merely defective or voidable and these may in turn be 
sub-divided as above. 


Whether a case falling in sub-division (a) of the first group 
supra will be governed by the principle underlying Bassu Kuar 
v. Dhum Singh 1 will probably depend upon the nature of the 
invalidating cause. In so far‘as the claim may be covered by 
S. 65 of the Contract Act, the time when the agreement is “dis- 
covered” to be void would seem to be the starting point. But 
if the invalidity arises from illegality of the transaction or other 
similar cause, it will probably be held that such right of reco- 
very (of money paid) as may exist must be enforced within three 
years of the payment itself (as under Art. 62) and not from the 
date of ‘discovery’ etc. The first sub-division in the second 
group supra, will afortiort be governed by the principle of Bassu 
Kuar’s case (See Amma v. Udit 2). ) 


Cases under sub-division (b) of the first group, differ but 
little for the present purpose from those falling under head (a); 
for if a transaction is void (as for instance for absolute want of 
titlé in the vendor) the mere execution of a formal instrument 
of transfer is no consideration in the eye of the law Ardesir v. 
Vajesing 8. Only, while in cases under suk division (a) a suit for 
specific performance may often ‘intervene before the court 
adjudicates on the invalidity of the transaction, there is no 








1. (1888) I.D. R.11 A. 47. a. (1908). I. L. R. 31 A. 68, 
l 3.. (1901) I.L. BR. 95 B, 593. 
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occasion for such a suit in cases falling under sub-division e (b). 
But a question has been raised—and it can scarcely be regarded 
as yet settled—whether, in cases governed: by the Transfer of 
Property Act, the remedy of the vendee in such circumstances 
is to sue as on a failure of consideration or to claim damages , 
` for breach of the covenant for title (see Tulsiram v. Murlidhar 1 
and Ramanatha v. Raman Namboodhn 2.) This will have a 
material bearing on the question of limitation, inasmuch as 
while in the former view the period (whatever the starting point 
may be) will be only three years, it will in the latter view be 
sıx years (under article 116) in all cases in which the transfer 
has been effected by a registered document. 


In cases under sub-head (b) of the second group, the execu- 
tion of the formal document prima facie vests the title in the 
transferee who to that extent gets the consideratien. If after- 
wards it should turn out that the title thus acquired was not 
.complete or was voidable, it would not properly be called a 
case of the ab initio failure of consideration, but even here the 
question remains, whether the remedy of the transferee is to 
sue for failure of consideration or for breach of covenant. The 
decision in Hanuman v. Hanuman 3 no doubt applies article 
97 to such a case but as pointed out in Tulstram v. Murlidhar 1 
the claim there arose out of a transaction anterior to the Trans- 
fer of Property Act (see also Avunachella v. Ramasami 4 and the 
cases there collected). 


Coming now to the third sub-head, it has been uniformly 
held -that the possession or other benefit obtained in 
pursuance of a transactién is a subsisting consideration, whether 
the transaction itself is void or voidable; so that in all 
cases of this kind the period of limitation under art. 97 
will begin to run from the time when the possession or 
other benefit is lost, Subbaraya v. Rajagopala 5 and the cases 
there cited, Narsing v. Pachu & A case under sub-head (e) will 
thus differ from cases under sub-heads (a) and (b) in that not 
even a declaration of# invalidity or avoidance by decree of court 


nn rr a ge ooo oo 


1. (1902), 1. Ly Rt 26 B. 750 “++ 2, (1918) 14 M. L. T, 524. 
8. (1891) I. E. R. 19 C. 128 4. (1914) 27 M. L. J, 517. 
5. (1914) I. L. R. 38 M. 887s 6. (1913) I. L, R. 37 B. 538. 
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willeset limitation (under this article) running, so long as the 
vendee is in possession. 


But here again it has to be noted that, amidst cases falling 
under sub-clause (c), there may be some in which possession 
. has passed after the execution of a formal document of trans- 
fer, while, in others, there may be no such document at all. 
In the former case, the transferee may have a remedy on the 
implied covenant for quiet enjoyment which, if the document 
has been registered, may be governed by the 6 years’ rule of 
limitation. l 


In connection with several of the classes of suits above 
referred to, the question has arisen, what is the discovery of 
invalidity or ascertainment of failure of consideration that 
constitutes the starting point for limitation, Suppose the party 
is so advised* by a legal adviser, will that do ? Suppose the 
other side'sets up the invalidity or defect to the claimant’s 
knowledge, will that fix the starting point, or again, suppose. 
the claimant is obstructed in his attempt to take possession. 
Does this constitute failure of consideration? or, lastly, suppose 
a competent subordinate court declares the transaction to be 
void or unenforceable ; does that set limitation running or is a 
party entitled to wait till a court of final appeal decides upon 
his original , claim before he institutes a suit for recovery of 
money as upon a failure of consideration. One observation 
in the 11 Allahabad case has sometimes been understood as 
lending support to the last of the alternatives just suggested. 
Their Lordships remark “It would be an inconvenient 
state of the law if it were found necessary for a man to institute 
a perfectly vain litigation under peril of losing his property if 
he does not.” In the particular context, this statement had re- 
ference to a state of facts in which the original contract itself 
had been upheld by a court so that the claimant would have had 
no cause of action as if for a failure of consideration except in 
the contingency of an appellate court reversing the former 
decision. But in Rajagopalan v. Kasivasi Somasundara Tham- 
biran 1, this observation was applied to ` case in which the 
claimant had lost possession in execution ofa decree of a 
subordinate court against him,so as to acquire a tause of action 








1. (1907) I. L. R. 80 M. 816. 
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for’ a suit under art. 97. Aga matter of convenience 4nd 
expediency, the learned Judges thought that the claimant was 
not obliged to file such a suit till he finally failed in his appeal in 
the former litigation (see also Sarvothamaraw v. Chinnasami 1). 
This is not easy to reconcile with the decision in , 
Hanuman v. Hanuman 2, on the facts of which it could 
similarly have been argued that the transferee need not 
have assumed that the consideration had failed merely because 
he was obstructed in his attempt to take possession. As 
a matter of fact he sued to enforce his original claim itself 
and one court even decreed it but thé appellate court set it 
aside, and the second suit for the recovery of the purchase. 

. money was brought within 3 years of the appellate judgment, 
The Privy Council did not consider that the claimant was jus- 
tied in first trying-to see whether his original right itself 
would not be upheld by the court ; and they decided ‘that limi- 
tation under Art. 97 began to run from the time when the clai- 
mant was opposed and found himself unable to obtain posses- 
sion.(See also Tulsiram v. Murlidhar 8). In their Lordships’ view 
the test would seem to be not whether, and when he would be 
bound to sue for the recovery of the purchase-money but had 
he the right to sue. In Sarvothama Row v. Chinnasamz 1, the 
learned Judges.attem»t to distinguish Hanuman’s case on a 
point of difference in the substantive rights of the parties them- 
selves between the Mithila law and the law in Madras ; with 
all respect we are not quite sure as to the soundness of the 
distinction suggested, but any way even that isno reason why 
the decree of the High Court should be the starting point 
rather than the decision ef the lower appellate court to the 
same effect. 

In Rajagopata xv.. Somasundara 4, the learned Judges 
base themselves partly on the ground that, when the 
claimant had filed an appeal in the original litigation, it had 
the effect of re-opening the question of his right to possession 
and make it sub judice. Byt it will be too much to suggest 
that this circumstance had the,effect of depriving the claimant 
of his right to Sueas on a failure of consideration; for this 
result can follow only upon an actual decision in the appeal 


1. (1918) I. L. R. 42 M. pT i 2. (1891) I. L. R. 19 C. 123. 
$. (1902) I. L. R. 26 B. 750. ` 4. (1907) I L. R. 30 M. 861. 
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upHolding his right to possession, This point is now directly 
covered by the observations of the Judicial Committee in 
Juscurn Boid v. Pirithichand Lal Choudhury 1. A rent sale 
having been set aside in a regular suit at the instance ofa 
_ darpatnidar, the purchaser at the sale sued to recover the price 
paid by him and appropriated by the Zemindar ; but he insti- 
tuted this suit not within three years of the reversal of the 
sale by the court of First instance but within three years 
of the confirmation of that decree by the appellate court. 
Assuming that the case was governed by Art. 97, it was argued 
that the consideration must be held to have finally or com- 
pletly failed only on the date of the appellate decree, but to 
this it was replied that immediately the sale was set aside (by 
the first court) the purchaser was entitled to a refund of his 
purchase-money and ‘he could have brought this suit at 
once even if an ` appeal was pending from the decision’, 
Their Lordships unhesitatingly uphold the view that the 
failure of consideration was at the date of the first court's 
decree for ‘under the Indian Law and Procedure an origi- 
nal decree is not suspended by presentation of an appeal nor is 
its operation interrupted where the decree on appeal is one of 
dismissal’. It may be that if the appeal should be successful, 
the other suit (for refund) must necessarily fail and in that sense 
prove vain or futile ; but this is a hardship (or anomaly) entail- 
ed by the theory that the law of limitation comes into play 
from the earliest moment when a person is entitled to institute 
the suit.. 

With reference to the facts in Hanuman v. Hanuman?, there 
is one point of view which may desexve some attention, but 
their Lordships’ judgment for some reason ignores it altogether. 
Assuming that the plaintiff's cause of action for the recovery 
of the consideration arose when he was resisted in the attempt 
to take possession, ‘what was the effect of the decision of the 
court of first instance in his former suit decreeing to him pos- 
session of the properties themselves. As long as that decree stood 
he could not have sued for refund of the purchasé-money and 
the reversal of that decree on appeal might well be said to give 
him a fresh cause of action (on the principle underlying Bassu 
Kuar’s case) or revive his original cause of action for refund, 

1, (1918) I. L. R. 46 6 670. 2 (1891) I. L. R. 19 0.128. 
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(cf. Ranee Surnomoyee’s case 1, Lakhan Chunder v. Madhu 
Sudan 2, Surjiram v. Barkamdes 8 

In. Juscurn Boid’s case T Lawrence Jenkins raises 
but leaves open the question whether Art. 97 can appro- 
priately be applied to claims arising in connection with. 
involuntary transfers. To such cases, the Indian High Courts 
have sometimes applied Art, 120 (see Nilakanta v. Imamsaheb 4, 
Amrita Lal v. J ogendra 5). But the tenor of the observations in 
Ram Kumar v. Ram Gour © looks as if in certain circumstances 
the learned Judges were prepared to apply art, 97 even to such 
cases. 





SUMMARY OF ENGLISH CASES. | 

De Keyser’s Royal Hotel Limited v. The Kiag (1919) 2. Ch. 
197 C. A. . 

Crown—Royal Prerogative— War—Defence of ethe realm — 
Right of Crown to take property of subject—Liability for paymeut 
of compensation—Subject remedy to enforce such liability-Petition 
of Right—Powers of High Court of Justice—Statute regulating 
prerogative— Effect — Statute — Constructton-Injury to person's 
rights without Compensation.—Construction leading to Validity. 

The Crown is not entitled as of right to use and occupy 
lands, buildings, and premises of subjects required for admi- 
nistrative purposes in connection with the defence of the 
Saas without paying compensation for their use and occupa- 
tion. A 

So held by Swinfen Eady M. R. and Warrington L, J, 
(Duke L. J.) dissenting. 

Where Parliament has intervened and has m by 
Statute for powers, prêviously within the prerogative, being 
exercised in a particular manner and subject to the limitations 
and provisions contained in the statute, the prerogative is 
merged in the Statute, and the powers can there after be exer- 
cised only in accordance with the provisions of the Statute. 





dae Castings a Ltd. v. Etherington: (1919) 2 Ch, 254 
(C. A.) š 

Company—Manager s remuner ation—A greement regarding— 
Consiruction—Commission on “net-profits’’—Effect—Deduction o f 
Egcess Profits Dufty—Validity. 


1. (1868) 12 M. I..A. 224, ` 2, (1907) I. L. R. 35 C- 209. 
8. (1905) 10. L, J. 887.”. 4. (1892) I. L. R. 16 M. 861. 
5. (1912) I. L, R, 40 0, 187, 6. (1909) I. L. R. 87 C. 67. 
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* Where an agreement between the plaintiff -Company, and 
the defendant, their works manager, provided ‘as part of his 
remuneration for payment to him of a commission of a. certain 
percentage of the net profits of the business for the year, held, 
_ affirming the decision of Younger, J., that the “net profits” of the 
_ business for the year were the excess of the receipts for the 

year over the current expenses and outgoings of the same year 
i. e. the fund which for that year was capable of being lawfully 
applied by the company to the payment of a dividend, and that 
that fund could only be arrived at after deducting excess profits 
duty, which was a debt of the company to the Crown. 

Law v. Chartered Institute of Patent Agents: (1919)2 Ch. 267 

Judge—Disqualification for doing duty—Bias—E aistence of 
or reasonableeapprehension of its existence—J udge acting as prose- 
eutor or as accuser- Effect. 

A person who has a justified duty to perform is disqualified 
from performing it if he has a bias which renders him other- 
‘wise than an impartial judge, or if he has so conducted him- 
self in relation to the matters to be investigated as to create in 
the mind of a reasonable man a suspicion thathe may have 
such a bias. One circumstance which has always been held to 
bring about disqualification is the fact that the person whose 
impartiality is impugned has taken part in the proceedings, 
either by himself or his agent, as prosecutor or accuser. 


Janvier v Sweny: (1919) 2 K. B. 316 (C. A.) 

Action on the case — Mawntaingbility — False words— 
Threats—Physcial Injury—Liability for—Principal and A gent— 
Scope of employment. | 

Where false words and threats calculated to cause physical 
injury to the person to whom they are uttered are uttered 
with the knowledge that they are likely to cause such injury 
and do actually cause the same they are actionable. S 

In an action for damages for, false statements ‘wilfully and 
maliciously made by the defendants to plaintiff; intended to 
. cause and actually causing her physical injury; if appeared that 
the defendants were two private detectives, that one of them was 
designing to inspect certain letters, tò which he believed the 
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believed the plaintiff had means of access, that he instruoted 
the other defendant, his assistant, to induce plaintiff to show 
him the letters, and that the assistant endeavoured to persuade 
plaintiff by false statements and threats, as the result of which 
plaintiff fell ill from a nervous shock. - Held that the assistant 
was acting within the scope of his employment and that both 
the defendants were liable. 


— m 


Smith v. Buskell (1919)2 k. B. 362 C. A. 

Practice—Alternative claims—What are counter-claim— 
Joinder of third party'as defendant to counter-claim—Relief 
claimed against defendants in alternative—Effecit—Jd udicature 
Act 1873, 5. 24 Sub-S. 3 | 

Plaintiff's action was for the price of goods sold and deli- 
vered, the contract being one to deliver goods F. O. R. at Pad- 
dington. The defence was, first, that the plaintiff fdiled to deli- 
ver the goods in good condition, and, therefore, did not fulfil 
his contract ; and secondly, that if he did deliver them in good 
condition, he committed a breach of an implied term of his con- 
tract so to pack the goods that they should be reasonably fit — 
to withstand the ordinary risks of transit by rail. The defend- 
ant also raised that point against the plaintiff by way of coun- 
ter-claim, making a claim for damages. To that counter-claim 
he aided G. W. Railway & Co., as defendants, the allegation 
against the Railway & Co., being that the goods having been 

delivered to them at Paddington ina good condition, they in 
breach of their duty as carriers so treated the goods that when 
the same arrived at their destination they were in bad condition. 
He further pleaded that if the goods at the date of their delivery 
to the Railway Company were ina good condition he was en- 
titled to recover damages from them, and alternatively, in the 
event of its being found that the goods at the date of their deli- 
very to the Railway Company were in bad condition, he should 
recover damages from the plaintiff. Held, that the claims were 
‘not strictly alternative, so as to be mutually exclusive, but that 
the relief against the Railway Company was sufficiently “connect- 
ed with the original subject ofthe cause or matter” within the 
meaning of Sub-S. 3 of S. 24 of the Judicature Act, 1873, and 
the defendant Was entitled to join the claim against the Railway 
Company with that against plaintiff. 

J 2 : 
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. JOTTINGS AND CUTTINGS. 


Prison Reform in China.—Coeval with judicial reform in 
China was a revision or, to be more precise, a reconstruction of 
the prison system. From the moment that new laws were 
. introduced and modern tribunals instituted the necessity of 
establishing modern prisons was recognised, andin 1906 a 
prison board was created by the Ministry of Justice, with the 
object of bringing about the desired reforms. The central 
administration of prisons is now a department of a Ministry of 
Justice, while the local administration is in the hands of the 
Procurator-general of each province. The director of each 
prison is placed under a Governor appointed under rules which 
govern the appointment of other civil servants. 


The new prisons are constructed on the model of Western 
penal establishments, with a capacity of accommodating two 
hundred thousand offenders. Women, young offenders below 
the age of eighteen years, and weaklings occupy separate 
quarters the cellular system being adopted. The dominating 
idea is reformative rather than punitive, and the education 
afforded is of a triple character-moral, intellectual, and physical. 
The education morale is imparted either in common, or in 
groups, or individually. It is given to all without distinction. 
The teaching is that of the primary schools, and four hours 
daily are devoted to it. In some prisons—that of Peking, for 
instance—there are optional schools for adults, one to two 
hours daily being cevoted to teaching. The prisoners are 
permitted to obtain books from the library and all the detenus 
are required to take physical exercise quring half an hour daily. 
The labour, we read, is la methode reformatrice par excellences 
but is obligatory for all, save in the case of malades. For labour 
purposes the prisoners are graded according to their age, sex, 
profession, or genre de vie. 


Besides the reformative idea, the salubrity of the prisons, 
and the observation of the principles of humanity are never lost 
to view. A strict observation of the laws of hygiene, both in 
the buildings and in the clothing and-bedding, is also a funda- 
mental of the new regime. All tortures of the. ancient system 
are prohibited. Those prisoners who,conduct themselves well 
enjoy certain privileges, notably the visits of friends or relations 
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and the privilege of correspondence. They are permitted’ to 
receive visits from their relations once a month. Good conduct 
and a desire of amendment may obtain conditional liberation. 
The first step in obtaining conditional liberation is the recom- 
mendation of the Governor of the penitentiary, after which the 
Minister of Justice, if he approve the recommendation, brings 
the request to the notice of the President of the Repuplic, who 
then issues a decree. Those who have visited some of the 
Chinese model prisons declare that great progress is noticeable 
in these institutions in the few years of their existence.—Law 
Times, 27th September 1919. 


¥* 
XY * 


Criminal Liability of husband for wife's Acts.—\n the recent 
case of Rex v. Hatchard and wife (September 20) Mr. Justice 
Darling pointed cut the anomalous position of husbands under 
our criminal law. A wife who commits a crime in the presence of 
her husband is presumed to do so under his coercion and there- 
fore is entited to acquittal, except in three cases : (1) where the 
crime is homicide or treason ; (2) where it is concerned with 
the management of the home e. g., keeping a disorderly house, 
and (3) where she has instigated and taken the leading part in 
the crime. All this, of course, is trite law, In the present case 
the spouses were accused of the manslaughter by neglect of 
children whom the female defendant received for reward. The 
evidence showed that the husband was a religious man of high 
character who had no control over his wife, that she received 
the children in spite of his objections and remonstrances, and 
that a desire to lead a life of peace, prevented him from inter- 
fering with her management of her special business, baby-far- 
ming. Obviously, the presumption of coercion had no appli- 
cation ; all three grounds of exception, in fact, were satisfied. 
The defence, therefore, made no attempt to excuse the wife on 
the ground of implied coercion. But the prosecution relied on 
the husband’s position as head of the household and his legal 
control of the wife toe establish criminal responsibility against 
him for her acts which þe had not prevented. Mr. Justice 
Darling: very: justky pointed out the injustice of this transparent 
legal fiction in“the present century. A husband now-a-days, he 
explained, has no control over his wife. Indeed, he said, it is 
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the other way about. A wife can desert her husband and neg- 
lect her domestic duties towards him without any enforceable 
‘penalty, civil or criminal, whereas a husband is subjected to 
severe penalties for neglect of his corresponding obligation to 
maintain the wife. He cannot control or correct her, and 
would only render himself ridiculous if he attempted to do so. 
To treat him as legally responsible for his wife’s crimes or torts 
would therefore be an anomaly and an anachronism. The 
jury accepted the learned ;Judge’s view, based as itis on sound 
common sense, and acquitted the husband, —Law Journal, 27th 
September, 1919. 

Wives and Doimestics.—An interesting case which has been ° 
much discussed in the general Press, raising the question of a 
man’s control over the servants employed in his household, ts 
reported in full in our current County Courts Reporter Supple- 
ment (Prout v. Holden p. 69). The claim of the servant, who 
had been ejected, for wrongful dismissal was abandoned at the 
trial, but it was seriously contended in support of the claim for 
assault arising out of the ejection that if amarried woman with 
separate estate, living with her husband in her husband’s house, 
enters into a contract with a domestic servant, whose services 
are to be performed in the matrimonial domicile, that married 
woman, whatever may be the conduct of the servant towards 
the husband in opposition to his express orders to the ‘servant 
to leave the house, has still the right in law to authorise the 
servant to continue to reside in the husband’s house, and to 
insist upon the servant being suffered by the husband to reside 
there. ‘ These,’ as Judge Acton said, ‘are startling and far- 
reaching propositions, and it is needless to say that they are 
unsupported by authority. The extent of a wife's authority as 
the house-keeper in the matrimonial domicile is succinctly set 
out in Mr. Bowstead’s admirable Digest of the Law of Agency 
(Article XI) in the following terms: ‘ Every act done by a wife 
within the scope of her implied authority as manager of his 
household binds the husband unless she Aas in fact no authority 
to do the particular act, and the person dealing with her has, at 
the time of the transaction, notice that shfe is exceeding her 
actual authority.’ None of the facts necessary under this Arti- 
cle to support the doniestic’s alleged right to continue in the 
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husband’s house, on the ground that he was bound by his 
wife’s contract, existed in this case. And the existence of a 
matrimonial domicile in which the husband and wife lived 
together could not, by itself, create such a right. The learned 
judge was, therefore, perfectly right in holding that the domestic 
who refused to leave the premises after repeated notices and 
orders of the husband as owner of the house, was committing 
in law a continuing civil trespass. The consequence neces- 
sarily followed tnat the servant might lawfully be removed, asa 
trespasser, from the premises, ‘no more force being used than 
was necessary for that purpose.’ In the particular case the 
unfortunate husband did use more than the necessary force, 
and for that excess he was mulcted in damages.. But it is well 
that he should have maintained his right, and the case may be 
useful in these times as an, indication to domesticsof the place 
where authority does really reside tc contest their engagement 
and right of continued residence in the home.—Ibid. 


Professor Oppenheim, —Protessor Oppenheim, Whewell 
Professor of International Law since 1908, died at Cambridge 
on Tuesday. Lassa Francis Lawrence Oppenheim, of Frank- 
furt-on-Main, was born 1858. He was educated at Frankfurt 
and at the Universities of Gottingen, Heidelberg, Berlin, and 
Leipsig, and made his mark as a jurist before leaving his native 
country. In 1886 he became a lecturer atthe University of 
Freiburg (Baden) and extraordinary professor in 1889, and 
Professor of Law in the University of Basel in 1891. On settling 
in England his position as a jurist was at once recognised, and 
he became a lecturer at the London School of Economics in 
1895. He had been working for ten years at the School of 
Economics before his noteworthy treatise on Internationa] Law 
appeared. The first volume, entitled ‘Peace,’ was published in 
1905 ; the second volume, ‘War and Neutrality, in 1906. Both 
volumes passed into asecond edition in 1912. The work at 
once took its place among the leading books on International 
Law, and when Professor Westlake retired from the Whewell 
Professorship in -1908, he was succeeded by - Dr. Oppenheim. 
Though of Gefman birth, and in the closesr touch with German 
juridical thought, Professor Oppenheim, who was naturalised in 
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1900, was a most loyal English subject, who abhorred German 
methods in the war. Hedenounced the German attack on 
Belgium as ‘the greatest international crime since Napoleon 1., 
and declared that ‘the ravaging of Belgium finds no parallel in 
history since the Thirty ‘Years’ War. During the present year 
he published a valuable work on ‘The League of Nations and 
its Problems.’ Professor Oppenheim married, in 1902, a 
daughter of Lieutenant-Colonel Phineas Cowan.—Law Journal, 
Llth October, 1919. 


at 
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Fortune Telling.-~A decision of the utmost importance, 
which may be the subject of a case stated for the opinion 
of the Divisional Court, has just been given by Mr. Ralph“ 
Bankes at the South-Western Police Court in Rex v, 
Bloodworth ` (Cctober 10). The defendant, a woman, was 
summoned, under the well-known fourth section of the 


Vagrancy Act, 1824, on a charge of ‘pretending or profess- 
ing to tell fortunes’ and using any subtle craft means or device, 
by palmistry or otherwise, to deceive and impose on any of His 
Majesty's subjects. She, in fact, told fortunes by means ofa 
spiritualistic category, and the magistrate was satisfied that she 
had a bona fide belief in the possibility of attaining to knowledge 
of hidden facts by supernatural means of the kind she employed. 
He therefore held that that was no mens rea, no intent to 
deceive and impose on any of His Majesty's subjects, and, 
therefore, no offence. He accordingly dismissed the case. The 
point has previously arisen in palmistry cases, but no very clear 
decision has ever been given. In the leading case, Regina v. 
Entwistle, 63 J. P., 423, a conviction had been drawn up to the 
effect that the defendant ‘pretended or professed to tell forttines? 
by palmistry ; it did not aver that he had done so with intent ‘to 
deceive orimpose.’ The Divisional Court held that pretending | 
to tell fortunes’ implies the existence of an intent to deceive or 
impose so that it was not necessary to aver the existence 
of such an intent. This case, however, obviously does not 
decide any more than that the ‘pretending to'tell fortunes.’ 
prima facie implies the existence of an intent to deceive: It does 
not say that suchimplication is an irrebuttablé presumption, 
Where the presumption of an ‘intent’ to deceive’ is rebutted to 
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the satisfaction of the Court, different considerations obviously 


arise, and the decision of the Divisional Court will be awaited 
with interest. 





CONTEMPORARY LEGAL LITERATURE. 


The Journal of Comparative Legislation and International 

Law has been doing such invaluable service to the Legislation 
of all countries for the last twenty years that no long review of 
the labours of the society of Comparative Legislation is neces-- 
sary just now, but for the significant fact that the society among 
whose members are the greatest lawyers and jurists of the 
British Empire and the United States completes twenty five 
e years of its existence with the close of this year. We think that 
the usefulness of the society and the services it has rendered 
may be best stated in tts own words.— 


“The nations of the world are engaged in a general process 
of reconstruction in which it is necessary to review the legislation 
under which their peoples live, with the result that in many 
cases substantial amendment, of far-reaching importance are 
being found to be necessary. In the process of solving the great 
problems social, economic, and political with which they are 
faced, it is necessary for citizens, administrators, and legislators 
to be informed of the legislation of other countries which may 
assist in the solution of their own difficulties. 


Each civilised State is concerned to know how other 
States secure an adequate supply of the necessities of life at 
reasonable prices, reconcile the rights of capital .and labour, 
regulate the liquor traffic, administer justice, deal with marriage 
and divorce, with patents, literary and industrial property: how 
they safeguard and educate children, reform criminals, reclaim 
drunkards, and control railways, trading companies, and mer- 
chant shipping. No social reformer, statesman, lawyer, or 
legislator is equipped for his task if he does not know what 
other nations than his own have done or are doing in the same 
sphere, Tht raison d’etrt of the Society of Comparative 
Legislation is to supply this’ want; and for twenty years 
the Society has been engaged in presenting year by year in 
a concise and orderly form a summary of the legislation 
of the British Empire, the’ United States, and the chief foriegn 
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coyntries of the world, together with a critical introduction and 
a complete index. 


In the British Empire and the United States alone there 
are more than one hundred Legislatures. The legislative output 
of these many Parliaments’ is full of instruction. For a time 
the stream of legislation was diverted into a new channel, but 
it is rapidly returning to its former course with an accelerated 
flow, and steps have been taken to obtain a faithful record by 
writers with lacal knowledge of the legislation passed in each 
part of the Empire, and to increase the number of foreign 
countries whose legislative output is recorded in the annual! 
volume. 

Besides the Review of Legislation, the Society publishes | 
in its Journal articles by writers of eminence upon a wide range 
of subjects. Their scope has been extended so as to include 
discussions upon the working of the laws as well as proposals 
for their amendment. 

The Society is thus carrying on by voluntary effort a work 
in the interest of the Empire which has never before been done, 
and is not undertaken by any other organisation. Its opportu- 
nities for usefulness are increasing and developing, and could be 
used more fully if it were assisted by an increase of its funds. 
-The Society welcomes enquiries from Government departments; 
and desires to co-operate with the work of voluntary organisa- 
tions by supplying information upon the legislative aspects of 
their objects. It is supported by many of the Governments of 
the Dominions and of the Colonies not possessing responsible 
Government. The steady increase in the number of members 
testifies to a growing appreciation of ite work, and encourages 
the Society to hope for a substantial accession to commemorate 
the twenty fifth anniversary of its foundation in 1894.” 


It therefore needs no words of commendation from us that 
we in India should give such support as we can and derive the 
highest measure of usefulness to us from the high aims and 
ideals which the society has placed before itself and follo wed. 


The Journal of the Comparative Legislation and Interna- 
tional law for October 1919 opens with a Contribution by 
Professor Lee, Dean of the Law Faculty of McGill University 
on the Rt. Hon. W. P. Schreiner, the late High Commissioner 
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for the Union of South Africa. Then there is an article ọn 
Mandatory Government in the Law of Nations by, Professor 
Goudy where the writer examines the legal conception of the 
Mandatory Government -sanctioned -by the articles of the Peace 
treaty. In the course of the discussion, the writer considers 
what is meant by Mandatory Government and how far it con- 
forms to the ordinary principles of mandate -in private law. 
Every student of Roman law is aware that mandate (Mandatum) 
was a contract of good faith based primarily on friendship 
between ‘two parties by which one of them undertook to 
perform some lawful act or business for the other gratuitously in 
accordance with the latter’s order or request. The party 
making the request was called the mandant and the party 
undertaking the business was called the mandatory. Having 
regard to these principles we find that the Mandatory form of 
Government sanctioned differs in some vital resfects from 
the above. First the Mandant, is not the-Nation which requires 
assistance but the League of Nations acting directly or through 
its Executive Council; and the title on which this authority 
is assumed is the right of conquest by the Entente and Associ- 
ated Powers. The Mandatory is a State selected ‘by the 
Mandant Powers for the purpose. The Object of the Mandant 
is apparently to govern or administer the affairs of each 
subjected colony, dependency, etc., for their benefit in accor- 
dance -with the directions of the Mandant Powers. The 
Nation in whose interest or for whose benefit the mandate is 
to be constituted is to some extent the mandant, the League and 
it is only in certain cases the wishes of the inhabitants of the 
subjected territories are to be consulted. Finally there is some: 
difficulty as to whether the mandate of the League is to be 
regarded as strictly gratuitous or as remunerated agency. 

Next there is an interesting Article on the New Constitu- 
tion in China, l 

There is also a contribution by P. B. M. Malabari on 
the Foundation of the Bombay High Court which con- 
tains exceedingly useful historical information on how- the 
English law was.introduged in the island of Bombay in the 
place of the. Portuguese Law after its cession to England.: 

There is another Article in the same - number which gives 
in a concise and convenient form a chronological summary of 
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the progress of the struggle of women for political equality ` 
throughout the world in the 19th & 20th centuries.. 





BOOK REVIEW. 

THE CIVIL COURT MANUAL ANNOTATED. LOCAL ACTS, 
(MADRAS) by .P. Ramanatha Aiyar and P. Raghava Aiyar. 
Published by The Modern Printing Works, Madras, Price Rs 8. 

Any collection of codes with foot-notes and index will be 
useful to the vrofession ; and the present work has the added 
advantage of giving an introduction which deals briefly with 
the circumstances that led up to each enactment, the purposes 
they were intended to serve and the evils they were intended to 
remedy. Further, reference is given to the several notifica- 
tions, rules and orders made by the Local Government under the 
various enactments. We think the authors have made the work 
as useful af it can be to the profession; and we have every hope 
that it will command the popularity which it so richly deserves. 


THE ALL INDIA CRIMINAL COURT MANUAL, IMPERIAL ACTS 
VoL. I. (MINOR ACTS). PUBLISHED by the Law Printing House, 
Madras: Price Rs 12, 

This Volume which we have just received contains all the 
important criminal minor enactments of the Imperial legislature 
in daily use with all the legislative changes up to the date of its 
publication in October 1919. This isa companion Volume to 
the All India Civil Court Manual published by'the Law Print- 
ing House and which has gone through several editions. The 
work is on the same lines as the All India Civil Court Manual 
and fully maintains the high levelof its usefulness. 


COMPOUND INTEREST TABLES PART, 1. by K. L. Sarma 

The book gives a ready method of: at once finding the 
amount at compound interest ‘of any sum by one single 
multiplication by the tables given for the required period at 
the required rate. It is specially meant for pleaders, bankers, 
accountants, money lenders and the*like. . We are*sure that it 
will save a good deal of time spent in going through the process 
of calculating compound interest in the ordinary way, and it 
will further insure accuracy of result as compound interest 
is arrived at by one single multiplication. 
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BOOK REYIEWS. 

THE HINDU CODE by Dr. H. S. Gour : Butterworth d& Co., 
Calcutta, 1919, Price Rs. 25. 

Dr. Gour is well known to the profession as the author of 
the popular treatises on the Penal Law and the Law of Trans- 
fer of Property in British India. Messrs Butterworth’s adver- 
tisements have been keeping the public on the tiptoe of expecta- 
tion for the present work and we hope it will not come upon 
them as a disappointment. Whatever may be the weight of © 
opinion in favour of codification generally, we cannot help 
thinking that in the present anomalous condition of the Hindu 
law and with the Indian legislatures as now constituted and 
worked, the formal enactment of the Hindu Law ina codified 
form is not likely to be much appreciated by Hindus. But the 
attempt to state the law in the form of a Code is yef not with- 
out its uses. To the average practitioner however it is not this 
part of the work nor even the historical portions that are likely 
to be of much interest. It is the collection and the classifi- 
cation of cases that he finds useful ; and herein lies the secret 
of the popularity of Dr. Goui’s books. In the present instance 
we wait to see how far his work will take the place of a leading 
treatise like Mr. Mayne’s. a 

In such portions of the work as may be said to be histori- 
cal, Dr. Gour seems to have attempted little more than re- 
produce the opinions of European Orientalists. There is scar- 
cely a recognition of the possibility of a different view. The 
Code portion, though entitled to appreciation as the first at- 
tempt in the direction, leaves room for considerable improve- 
ment, both in point of language and in respect of accuracy 
and completeness of statement. The recent attempt, under the 
Editorship of Professor Jenks, to state the Eaglish civil law in 
the form of a number of rules seems to us to furnish a model and 
a standard to aspire to. We hope we will not be misunderstood 
if, as we deem it to be our duty, we point outa few instances 
that seem to gequire reconsderation by the author. Thus we 
do not know of any rule of Hindu law which disqualifies a 


_ person from adopting on the ground of “ mental or physical 


disability which disqualifies him from inheritance” (Section 27 
(d)); nor of any rulé in the Dravida country that a widow without 
her husband's authority must consult all her husband’s sapindas 
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or obtain the assent of a majority of them before she can make 
an adoption. (Section 29 (2)), Again in the Dravida country a 
boy can be taken in adoption after Upanayanam only if he is a 
Sagotra; but the author ignores this limitation and merely 
states that he should be unmarried (Section 36 cl. 6.) ; and 
_with reference to clause (7) of the same Section we may point 
_out that the adoption of sister’s sons and daughter's sons seems 
to be latterly sanctioned even in the Maharatha country on the 
ground of custom. [Illustration {a) to Section 33 seems to be 
rather unhappy ; for, even apart from the question whether an 
add@ption brought about by misrepresentation, coercion, etc., 
can be ratified at all (as to which see I. L. R. 40 Mad. 925), the 
case specified in the illustration cannot admit of ratification at 
all; and according to the decisions of the Privy Council an 
_adoption based upon the consent of Sapindas obtained by mis- 
representation seems to be invalid and not merely voidable. 
The definitions of de facto and de juve guardian given in section 
55 seem to us unwarranted : we know of no reason for confin- 
ing the expression ‘ de jure guardian’ to one appointed by a 
court. Again it seems to us far from settled that possession of 
stridhanam property is by itself a reason negativing a woman’s 
right to maintenance. Section 82. (Cf. 28 M, L. J. 260.) 

Next while there is authority for the proposition that 
co-parcenary relationship does not extend beyond three degrees, 
there is none’so far as we are aware, that lays down that pro- 
perty inherited from a lineal ancestor more than three degrees 
-remote must be treated as self-acquired-S. 96; and we 
are unable to agree with the statement in clause (2) of this 
section that, where ancestral property is blended with self- 
acquired property in such a manner that it is impossible to 
separate the two,the whole may be presumed to be self-acquired. 
We note that Dr. Gour himself qualifies the latter state- 
ment in his commentaries on the Section but we do not think 
even in a qualified form it is warranted by the case relied on. 
The declaration in Section 186 that a gift or devige to a female 
relation is presumed to convey only a life estate seems to us 
opposed to the preponderance of recent authority. It also 
seems to us rather too late in the day now tô assert that wo- 
men are excluded from inheritance unless their claim is sup- 
ported by special text or local usage-Section 236, Illustration 
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(b) to Section 211 is misleading. In the case relied on, the 
endowment was set aside not merely on the ground of the 
motive of the father but because the property was joint family 
property. We are aware of no principle (as the rule seems to 
imply) which will invalidate a dedication of his own property 
by a Hindu merely on the ground that it was done to spite a 
relation of his. The statement in Section 257 that the Court 
of Wards in possession of a woman’s estate will be subject to 
the restrictions governing dispositions by a widow is opposed 
to the decision of the Madras High Court in I. L. R. 40 Mad 
871. o i 
The sectional commentary which forms the bulk of the 
e work, contains a collection of the leading texts and decisions 
on all the current topics of Hindu Law. We find that the cases 
reported in the official as well as the non-official gports are 
noticed by the author though some recent decisions especially of 
the Madras High Court, seem to have escaped his attention. 
(Cf. I. L. R. 39 All. 496 P. C.; I. L. R. 40 Mad. 672:1 L. R. 
40 Mad. 871;1.L.R. 41 Mad. 561 F.B.; LL.R. 41 Mad.75 F.B: 
LL.R. 41 Mad. 824 F.B.). Some of the important cases have 
been subjected to a detailed examination with a view to elucidate 
the propositions in support of which they are cited. The con- 
flict of decisions in the several High Courts has been noticed 
and the author has occasionally indicated his own preference 
with reasons for the same. On some of the points dealt with 
e. g., the limits to the exercise of a Hindu widow’s power of 
adoption, the effect of the consent of there versioners to an alie- 
nation by a Hindu widow, the author might, instead of merely 
grouping the cases, have done well to indicate the exact scope 
of the recent decisions of the Privy Council (to which he 
has referred) and to state how far they expressly or implied- 
ly overrule or affirm the numerous decisions of the High Courts 
in India. We are sure, nevertheless, that the work will be found 
useful by the profession as a repertory of the case-law. 
The printing and get up of the book are very good and 
leave nothing to be desired. 


— ee 


THB CIV COURT MANUAL (CASE NoTep, MADRAS AoTS) 
by N. Kunjithapatham: Aiyar, Vakil High Court, Published by 
the Madras Law Book Depat, Price Rs. 8. 

One special feature of this publication is that it does not 
follow the usual method pf arranging the Acts in their alphabe- 
tical order but in presenting them grouped according to the 
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subjects dealt, with. The editor hopes that this will facilitate 
the work of the practitioners; and we share the same with him. 
One other feature that we desire to specially mention about 
this work is that wherever the provisions of enactments are 
repealed the footnotes give the provisions so repealed. This we 
are sure will be of great assistance to practitioners having to 
deal with the state of the law prior to such repeal. There are 
appropriate foot-notes noting down decided cases wherever 
necessary and there is a full and copious index to the work. 
We have great pleasure in recommending this publication to 
the Bench and the Bar. | 3 





THE HINDU DISPOSITION OF PROPERTY ACT WITH FULL NOTES 
AND COMPLETE INDEX BY K. C. CHAKRABARTHI. PUBLISHED by 
_ Meesrs Butterworth and Co. Lid, 6 Hastings Street; Calcutta : Price 

Rs. <—8-—0. 

It ig well-known that the object of this enactment was to 
nullify the effect of some of the old Privy Council deci- 
sions which held that there was a rule of perpetuities in 
Hindu Law under which a gift could not be made to an un- 
known person, The author of this book has in its excellent 
introduction shown how there is no basis in Hindu Law 
for such a rule. The history of the law of perpetuities 
in India both with reference to the decided cases and the 
enactments of the legislatures has been very ably summarised 
in the introduction to this work It isa noticeable feature 
of this book that the full text of the Hindu Transfers and 
Bequests Act (Madras Act I of 1914) is given in the introduc- 
tion and the decided cases under it are noticed in the body of 
the work. The commentaries are full and exhaustive and we 
are confident that the work will be appreciated highly both by 
the Bench and the Bar. l 

GHOSH’S LAWYERS’ DIARY. Rai M. C. Sircar Bahadur 
and Sons, Calcutta—We are in receipt of the Lawyers Diary for 
1920 which gives all the necessary information for a work 


a day lawyer. - 8 
CHAKRAVARTHI’S DIARY. 1920. Thisis a very handy diary 
and can be conveniently carried in a lawyers pocket. . 
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NOTES OF INDIAN CASES. 


Rajah of Pachete v. Kumud Nath Chatterji; I. L. R. 46 C. 1. 


it should indeed have been strange if their Lordships had 
held that the plaintiffs in the case had no right of action for 
recovery of the amounts paid by them to save their lands from 
sale for alleged arrears of patni rent. Once it is found that there 
“was really no rent in arrear, the principle enunciated by the 
same Board in Kanhaya Lal v. National Bank, t will ordinarily 
apply, viz., that the attempt to sell being a wrong, ¢t is not for 
the wrong doer to prescribe by which of two lawful alternatives 
the injured man puts a'stop to the wrong under which he is 
suffering. The attempt in the present case was therefore 
to show that the enactment under which the sale purported 
to be made prescribed an exclusive remedy for the wrong. 
and that there was accordingly no general right of suit. 
The procedure under the Patni Regulation. is in the main 
similar to that found in most of the enactments in force 
in India for the realisation of arrears of rent (Cf. Ch, VI of the 
Madras Estates Land Act) and their Lordships held thatin this 
connection the functions of the Collector (or other Revenue 
officer, as the case may be) were not properly Judicial but ad- 
ministrative, that the omission of the tenant to resort to him by 
way of summary proceedings under the Regulation would not 
of itself deprive the tenant of his ordinary rights and that there 
was no place here for the application of the rule in Marriot v. 
Hampton * or the doctrine of constructive res judicata. It must 
however be said that, what: with the defects of loose 
and unskilful drafting and what as the outcome of the 
declared anxdety of the ludian Legislatures in these days to 
take such matters away, as fareas possible, out of the jurisdic- 
tion of Civil Courts, it isnot always easy to say whether i in a 
“I (4918) 1. D. R. 40 0 598. 2, (1797) 7 T. R, 269. 
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to 


particular case the Revenue Officer discharging certain duties 
under our Modern Rent Laws is acting judicially or quasi judi- 
cially or only ministerially‘and how far certain proceedings for 
redress allowed to be taken before him are exclusive or merely 
permissive. To take but one instance under the Madras Estates 
Land Act, S. 112 provides for a suit by the ryot before the col- 
lector to contest the right of sale for arrears. Suppose the ryot 
does not bring such a suit but contents himself with a payment 
under protest; will the principle of the present ruling 
enable him to recover the money by a regular suit? 
The very wide language of S. 189 would seem to pre- 
clude an enquiry by the Civil Court into the validity of the 
claim for arrears of rent and the necessary result of this would. 
be that the Civil Court cannot decide the claim for refund of 
the money*paid under protest (cf also S.144 and the very quali- 
fied form in which a general right of suit is saved in S. 213 (2); 
See also, Ramanathan v. Ramasami. 1) 





Umesh Chandra Roy v. Akrur Chanda Sikdar I. L, R. 46 C. 25. 

This case raised a point of limitation in connection with 
the execution of a money decree passed ex parte in the first in- 
stance against a number ‘of people but afterwards set aside 
against one of them. Curiously enough there is no clear autho- 
rity in point and the only decision that comes nearest (As/ifaq- 
husain v, Gauri Shai *) is, we must say with all respect, not easy 
to follow. An additional element of difficulty in the present 
case was the incorporation in the later decree of words repeating 
the ex parte decree against defendants J] and 2 who as a matter of 
fact were not parties to the later proceeding and had not even 
notice of it. As to this, the learned Judges were, we think, right 
in holding that’ this will not of itself make the later decree the 
proper one to be executed against defendants 1 and 2. But 
the general question still remains, whether the fact of. the sub- 
sequent cancellation, modification or confirmation as against 
one or soine, of a Joint decree (or Jint and several decree) ori- 
ginally passed against a number’of persons, has any and what 
the question of limitation for the execution of the 
2. (1711) I. D. R: 88 A. 264, 
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1, (1914) I. L. R. 89M. 60. 


PART i.] . THE MADRAS LAW JOURNAL (N I, C.) ° 3 


decree against the Judgment-debtors who are not parties to the 
proceeding to set aside the decreé.... We may take it that the 
pendency of the ‘setting aside proceedings’ atthe instance of 
some would not have prevented the execution of the decree 
against the other judgment-debters ; but that is not a safe crite- 
rion in deciding whether or not the proceedings by or against 
the former furnish a fresh starting point against the latter as 
well. 

Ashfaq Husain’s case would seem to be nearly on all 
fours with the present (exceptfor the fact that it related to a 
mortgage decree) and the decision of the judicial commitee 
there was that the second decree must be taken as completing 
‘and supplementing the first and it therefore furnished a common 
starting point for limitation as against all the judgment-debtors. 
The later proceeding in that case resulted in a confermation of 
the original decree even against the person who sought to set it 
aside whereas in the present case the decree was finally set aside 
against the person who complained that he had not been pro- 
perly served ; but we are unable to see that this can make any 
difference for the purpose on hand. In the case under notice, the 
learned Judges hold that the proceedings at the instance of some 
Judgment-debtors cannot affect the running of time as “against 
the rest and they distinguish Ashfaq Husain v. Gauri Saha 1 by 
saying that the ‘later decree’ was there ‘necessary to the 
execution of the decree-holder’s mortgage decree.’ We must 
say that neither the basis of the Privy Council decision nor the 
principle of the distinction above suggested is quite clear to us. 
Itis no doubt true that the Judicial committee lay stress on the 
fact that the case was founded on a joint mortgage and the 
plaintiff claimed a joint decree against all the defendants joint- 
ly and they also observe, in passing that it might have been more 
in accordance with strict procedure if the Court had set aside 
the whole judgment and had proceeded to re-try the case as. 
against all the defendants. But there is nothing to suggest 
that during jhe pendency „of the setting aside proceedings 
the decree could not “have been executed against the other 


defendants and the considerations based on the joint- 
a aoa aaae a a aS 
1. (1911) I. L. R 38 A 264. 
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ness of the claim would to some extent hold good in the 
present case also if (as was contended) the claim was 
one againt partners. 

The doctrine that there can be only one decree in a case 
has never been precisely defined in respect of its scope. It is 
possible that a litigation may involve several distinct claims 
against a single defendant ; it is also possible that there may be 
several claims against several defendants combined in a single 
suit. If in such cases some part of the claim covered by the 
decree forms the subject of an appeal, the general language of 
clause (2) of the 8rd column of Art. 182 would make the appel- 
late decree a fresh starting point for the execution of the whole 
decree in the suit though a considerable portion of it or many’ 
of the persons affected by it may not have been concerned in 
the appeal “at all. Even as regards cases falling under clauses (3) 
and (4) the fresh start of limitation is not restricted to the modifi- 
cation introduced by the review or amendment. If these pro- 
visions can be said to rest on any general principle it is difficult 
to see why a similar result should not follow on preceedings by 
some of the defendants to set aside an ex parte decree and the 
absence of special provision therefor is possibly due to the view 
that the first clause on its proper construction would compre- 
hend this case also. These considerations would have even 
greater weight where the claim against the several defendants is 
a joint claim or a joint and several claim, and this is the class 
of cases in respect of which the last portion of Explanation I to 
Art. 182 provides that an application for execution against one 
or some of the defendants will furnish.a fresh starting point for 
execution as against all. 
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Nilkanta Rai v. Gosto Behari, I. L. R. 46 C. 64. ° 


The 2nd clause of S. 63 of the new C. P. C. sets at resta 
point on which there was some difference of opinion under the 
old Code but it makes provision only for one aspect of the con- ' 
tingency contemplated, by enacting that an execution sale of 
property by an inferior (or later attaching) Court pending an 
attachment of the same by a higher or prior attaching Court 
shall not be invalid. Nothing is said as to the respective rights 
of the rival decree-holders to the sale proceeds. It is of course 
clear that S. 73 won’t help the decree-holder taking proceedings 
in one Court to claim ashare of the proceeds realised in the 
sale by the other Court. The learned Judges in the present 
case get over the hardship arising in such cases to the more 
favoured class of decree-holders, by holding that the higher (or 
*prior) Court may get the proceeds of the sale in the other Court 

transferred to itself by moving the District Judgé or other 
proper authority. We must confess we feel grave doubts as to 
the legality of such a course. This is not really a transfer con- 
templated by Ss. 22 to 24 of the code, for the transfer is not of 
the proceeding pending in the lower (or later attaching) Court 
but of the sale proceeds held by it and the avowed object of the 
transfer is not to distribute the sale proceeds amongst the part- 
ies to the proceeding inthe former Court but to hand the same 
over to other parties, viz., those who have been taking execution 
proceedings in the Court to which the sale proceeds are sought 
to be transferred. It is impossible to read the dictum in Patel 
Naranji v. Haridas 1 as expressing any considered opinion on 
the point and Bykant Nath v. Rajendro 2 gives no reasons for 
the extreme view therein suggested that the Subordinate Judge 
may himself call for the sale proceeds from the Munsiff’s Court. 


Sachi Prasad v. Amar Nath Roy, I. L.R. 46 C. 103. 


Every consideration of reason and convenience is in favour 
of the view taken by Richardson, J., that the power conferred 
by Clause (5)eof O. 21, R. 32 C. P. C. should be exercisable as 
much in cases of breach of a “ prohibitory’ injunction as of a 
‘mandatory’ injunction ; for otherwise when the defendant builds 
a structure in defiance of a prohibitory order the plaintiff will 

1, (1893) I. L. R. 18 B. 488. ~ a. (1885) L L. R. 12 O. 838, 
N2 . 
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beeobliged to sue again to obtain a mandatory injunction and, 

if the defendant ts still recalcitrant, then invoke the-aid of R. 32 

(5)—a needless multiplicity of proceedings. But we do not 

feel sure that the words of the rule will bear this construction. 

The expression ‘act required to be done’ would rather signify 

what the decree itself requires to be done—which will apply 
only to a mandatory injunction—than, as Richardson, J., 

puts it, what may in the course of execution proceedings 
be determined to be necessary to be done to give effect to 

the injunction. The decision of the question last men- 
tioned may not always be simple and itis inconsistent with 

the scheme of the Code to leave that kind of Judicial deterimina- 

tion to the executing Court. We do not quite understand how 

the other learned Judge (Beachcroft, J.) concurs in the dismis- 
sal of the suit (as to this part of the claim) without coming to» 
any definifé conclusion on the scope of clause (5). The langu- 

age of O. 42, R. 30 of the R. S. C. (England) from which 

this clause is taken does not throw much light on the question of 

construction, though the collocation of words there ‘Mandamus,’ 

‘Mandatory order’ and ‘Specific performance’ is rather in 

favour of the application of the rule to positive directions and 
not to mere prohibitions. 


With respect to the rule of limitation governing applica- 
tions for the execution of -decrees whereby an injunction is 
issued, it is unnecessary and perhaps erroneous to assume that 
one-and the same rule should apply toall such decrees. l Prima 
facie: Art. 182 (old Art. 179) is the article to be looked to, 
expect where as pointed out in Rangiah Goundon’s case, 1 
none. of the starting points specified in the 3rd column 
thereof is apposite. In the case of a mandatory injunction, 
for instance, there is no reason why the first clause of the 3rd 
column should not apply ; at any rate, the starting point under 
Art. 181 is not by any means more appropriate, for it is 
not possible to say ‘when the right to apply accrues’ in such 
acase. Where, on the other hand, the injunction is prohi- 
bitory there is nothing to exectete in. the preper sense of 
the term and when there is a breach, the action taken under the 
first clause of rule 32 is really ‘punitive’ inits aim though under 
clause (3) the decree-holder may get some compensation. This 


1 (1903) I. L R, 26 M. 780. 
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is shown by the fact thatan application under clause 5 is never- 
theless available as a cumulative remedy (if this clause is to be 
held to apply to prohibitory orders also). The Allahabad view 
that proceedings under S. 260 of the Code of 1882 (correspond- 
ing to clause (1) of O: 21, R. 32 of the present Code) are not 
governed by any rule of limitation rests on this basis but we 
doubt if the same can be said of an application under cl. (5). 
The Madras view that Art. 178 (now Art. 181) applies but that 
each breach affords a fresh starting point (even if warranted by 
the language of the Limitation Act) does not admit of easy ap- 
plication to ‘ mandatory’ injunctions, where the breach if any 
will ordinarily be single and not successive. The question 
whether and when S. 23 of the Limitation Act can be applied 
‘to ‘applications’ for execution has, (we believe) never been 
decided. 


— m 
® 


Purna Chandra Pal v. Barada Prosanna, I. L. R. 46 C. 111. 


There has been some conflict of rulings as to the rule 
of limitation applicable to a suit by one co-mortgagor to recover 
possession from another co-mortgagor who has redeemed the 
whole mortgage and holds the property subject to the charge 
given by S. 95 of the Transfer of Property Act. The Calcutta 
High Court has now agreed with the view hitherto prevail- 
ing in Bombay and Madras and that seems to us (if 
we may say so) most consistent with principle as well 
as the clear language of S. 95. (see also a recent dis- 
cussion of the point in Munia Goundan v. Ramasami, 1 
where the question was, in the particular circumstances, further 
complicated by the introduction of Art. 126.) The Full Bench 
decision in Ashtag Ahmad v. Wazir Ali,? holding that the 
redeeming co-mortgagor stands in the shoes of the mortgagee 
and that a suit as against him is therefore governed by Art. 148, 
the time commencing to run from the date of the original mort- 
gage itself, has been frequertly criticised even in the Allaha- 
bad Court but a recent decision there however looks like a 
re-habilitation .of the old view (see Khiali Ram v. Taik Ram 8), 


1. (1918) I: L. R. 41 M. 650. 3. (1889) T. D. R. 14 A. 1. 
8, (1996) I. L. R. 88. A. at 547. 
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¢ Hanmandas Ramdayal v. Valabhadas, I. L. R. 43 B. 17. 

A word of caution seems to us necessary in respect of this 
decision. An infant sued to recover his share in family property 
sold away in execution of a money-decree against his father, the 
infant not being a party thereto. It was found that the suit and 
execution proceedings were taken against the father alone ‘in 
bona fide ignorance of the existence of the son ;’ there could 
accordingly be no suggestion that the creditor intended to sell 
only the share of the father and not the whole property. In 
these circumstances, there being no finding of illegality or im- 
morality in respect of the debt, one would have expected the 
Court to hold that the whole property passed to the auction 
purchaser, independently of any question of ‘representation’ of 
the son by the father in the suit and execution proceedings. 
The learned Judges take a different view on the strength of 
Timmappa v. Narsinha 1 and though neither the statement of 
facts nor the report of the arguments nor even the, judgments 
contain any indication that the sale proceedings in the case 
under notice took place subject to the express condition (found 
in the earlier one) that no interest of any co-parcener not named 
on the record of the suit should pass by the sale, we have to 
point out that the decision must be understood as resting on 
some such special facts (warranted by the Circular orders cited 
in Timmappa’s Case 3). Otherwise the conclusion of the learned 
J udges would be inconsistent with numerous decisions of un- 
questionable authority. f 

On the other question dealt with in the Judgment viz., the 
right of a co-parcener to sue for recovery of his share of the 
alienated property alone, without suing for a general partition, 
the decision is ın accord with the view taken by the Madras 
Full Bench in Zburamsa vV. Theruvankata. 2 


1. (1918) I. L. R. 87 B. 681. 2. (1910) I. L. R. 84 M. 269. 
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Visveshwar v. Mahableshwar.—I. L. R. 438 28. ° 
It is singular that a point like the one arising in this case 
should at this time of the day fall to be decided as one of first 
impression in this country. As pointed out by Beaman, J. the 
law in England (before it was modified by the Conveyancing 
Act 1911, 8. 2) was that the transferee of a reversion could not 
re-enter for a breach of covenant by the lessee comniitted before 
the transfer. In the absence of-any clear indication to the 
contrary in the statute law of India, the reason of the thing 
would perhaps suggest that the same ought to be the rule 
in this country as well. The mere fact that the benefit of 
a covenant for re-entry will pass to the assignee does 
enot involve the transfer of the option of enforcing forfei- 
ture for a past breach (cf. Powell v. Hemsley 1). This is no more 
an incident of the reversion (when it is transferred) than a 
claim to past rents (reserved to the transferor, by the proviso to 
S. 109 of the Transfer of Property Act). But the language of 
the first part of S. 109 is, it may be observed, very wide vesting 
in the assignee ‘all the rights of the lessor * * * * asto 
the property transferred’ ; and we may also point out that the 
result of holding against the right of the assignee to enforce 
forfeiture in respect of a past breach would be that the lessee 
would go scot free, (cf. Fenn v. Smart 2) for it is difficult to see how 
the original lessor can enforceit, after he has assigned away the 
reversion. It is noteworthy that clause (g) of S. 111 enacts that 
on a forfeiture, the intention to determine the lease should be 
manifested by some act done by ‘the lessor or his transferee.’ 
Why the ‘transferee’ is specifically mentioned here, it is not easy 
to say ; for his general right to do what the lessor himself could 
do is secured by the provision in S. 109 and no such express 
mention is found in the other clauses in S., 111 (as for instance 
in (d) and (e) relating to merger and surrender) or in S. 112. 
It is perhaps not too much to suggest that the express reference 
to the ‘ transferee’ in S. 111 (g) was with a view to recognise in 
him a right to determine the lease even on a breach committed 
before the transfer (previded of course there has been no waiver 

by the lessor).. 

Whether apart from its passing as an incident of the trans- 
fer of the reversion, the right could be specifically assigned to 





. a = 


1. I. R. (1919) 2 ch. 252. g. (1810) 12 East, 444, 
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the’ transferer is not easy to say either. That itcan not be 
assigned independently of the property is made clear by S. 6 
cl. (b) but it is difficult to decide whether the assignability 
there recognised in favour of the owner of the property 
extends to aright of re-entry already accrued, i.e., by breach 
committed before the transfer. Cf. Hunt v. Bishop.1 Is such 
a right ‘a mere right to sue’ within the meaning of Cl. (e) of S. 
6. Or, if the right that accrues to the lessor under S. 111 (g) 
is really in the nature of aright of ‘election,’ it 1s even more 
difficult to say that a right of election is capable of assignment 
(see per Jessel M. R. in Jenkins v. Jones 2.) 


Nagalingappa v. Chan Gasawa, I. L, R. 43 B. 69. 

The right of a mortgagee, to get credit for moneys expended 
by him on &ffecting ‘improvements’ to the mortgaged property 
has received little judicial discussion in this country. Dr. Ghose 
deals atsome length with the point but the result of the 
discussion is (if we may say so) inconclusive, though his incli- 
nation would seem to bein favour of the application here 
of the rule as it obtains in England. Messrs. thephard and 
Brown are however inclined to the contrary. As recognis- 
ed by well-known text-writers, the English decisions are 
latterly more in favour of the mortgagee than was formerly 
the case and this circumstance is necessary to be borne in mind 
in interpreting Ss. 63 and 72 of the Transfer of Property 
Act. In the judgment under notice, the learned Judges 
deal with the point as one in which the Act is ‘silent’ and 
they accordingly consider themselves at liberty to apply the 
rule in Shepard v. Jones? and Henderson v. Asiwood * as 
embodying a principle of common justice. We venture to 
doubt the correctness of this assumption. It is prima facie 
more reasonable to assume that the Transfer of Property Act in- 
tended to reproduce ihe stricter view then obtaining in 
England; but even apart from any such assumption, the silence 
of the Act on this point is significant when understood in the 
light of the other express provisions on the subject” of accounts 
between mortgagor and mortgagee. In the face of its specific 
declarations on many details like those dealt with in the severai 


1. (1853) 8. Exch, 675. 2, (1882) L. R. 9 Q.B- D. atp. 181. 
3, L.R, 21 Oh. D- 475. 4. L.R. 1894 A. C. 150, 
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clauses of S. 72, it is difficult to explain away its silence on the 
present topic by the theory of a desire to confine itself 
‘to broad general provisions.” In fact some of its pro- 
visions would rather seem to tell against the application 
of the modern English rule. For instance, it is noteworthy that 
not merely is S. 72 clause (b) restricted to expenditure necces- 
sary for the preservation of the mortgaged property from 
‘destruction, forfeiture or sale’ but S. 63 in declaring the mort- 
gagor entitled to all inseparable accessions, provides for payment 
of the cost thereof to the mortgagee ‘in the case of an acquisi- 
tion necessary to preserve the property from destruction, for- 
feiture or sale or made with his (mortgagor's) assent.” It 
ecannot reasonably be contended that in the case of an acces- 
sion, a further category can be added to this section so as to 
entitle the mortgagee to claim re-imbursement om the fost- 
ing that the accession is only in the nature of a 
reasonable and lasting improvement’ Cf. Zubeda Bibi v. Sheo 
Charan 1 and, if so itis difficult to put ‘improvements’ as such 
on a different footing. It is also significant that while the 
tight to re-imbursement is thus restricted, the right to the 
increased income from such accession is more widely reserved 
to the mortgagee (by the last clause of S.'63) where the mort- 
gagee is in possession. We may add, a reason for not applying 
the English rule in this country will be tound in the very 
basis on which that rule is rested, viz., that the mortgagee 
is ‘owner’ at law and the mortgagor’s right being only 
equitable, he can’t redeem without repaying all that is 
equitably due (per Sir John Romilly in Hooper v. Cooke 2), 
Under the Indian Law,*the mortgagor continues to be the 
legal owner (at any rate in the case of simple and usufructuary 
mortgages) and the mortgagee being interested in the property 
only as security, it is right that the law should limit his further 
outlay of money on the property to the extent necessary to pre- 
serve the security. As for Shepard v. Jones 3 (and Henderson v. 
Atwood £ carries the matter no further) the nature and circum- 
stances of the action offered greater scope for the application 
of equitable considerations and Jessel M. R. emphasises that 
aspect of the matter as well. 











1 (1899) 1 L. R. 22 A. 88." 2. 20 Beav. 633. 
3, L, B.210h.D, 475, 4. L R. 1894 A. C. 150, 
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” Venkatasubbiah v. Venkatasheshaiya : I. L. R. 42 M. 1. 

An order for attachment was made before judgment but the 
order was carried out only after judgment. The question was as 
to whether such an attachment is as effective in law as attach- 
ment before judgment. If O. 21 R. 53 is taken literally and 
an attachment is taken to be effected by the order subject to 
the condition that the order is duiy proclaimed, there would be in 
this case an attachment before judgment and no further ques- 
tion would arise. But the trend of decisions is that the attach- 
ment is not effective till the proclamation &c., actually takes 
place. In that view it was material to consider whether the fact 
that the proclamation was made after decree did not take 
from it the character of attachment before judgment and render 
it inoperative in law. Their Lordships hold that this circum- 
stance was immaterial, we think rightly. The rule that sounds 
against this construction is O. 38 R. 11 but then this rule is only 
a precautionary rule fur even without it the Court can, having 
regard to O 21 R. 64 direct the sale of the property attached 
without re-attachment and alienation pending the attachment 
would be bad under 8. 64 proprio vigore and without any ex- 
traneous assistance. The function of O. 38 R. 11 is not to make 
the attachment an attachment in execution. but to guard against 
misunderstanding. From this, it further follows that O. 21 R. 57 
does not apply to such attachments. On the other point 
decided in this case, viz., whether the vendee pending such 
attachment can claim to be paid by the vendor the amount of 
the decree the claim of the vendee is on the footing of a 
breach of the covenant for title. On the authorities, the breach 
of the covenant takes place on the date of sale and he should be 
entitled to some damages. A contrary view might deprive 
the vendee of all remedy under the covenant for whereas execu- 
tion might be in abeyance for 12 years and more he cannot 
postpone his suit for more than 6 years from the date of sale. The 
case is analogous to Ramalingathudayan v. Unnamalat Achi L. 
Any way, to the extent the title has depreciated by reason of 
the attachment, to the extent that is, the value of the property is 
affected by such attachment, the vendee is entitled to be 
paid. Presumably though not necessarily the amount of the de- 
preciation would be equivalent to the amount of the decree for 
which the property is attached. The possibility of recovering 
the amount if paid from the vendor may mere or less affect the 
amount of depreciation. = 

1, (1914) I. D. R. 88 M. 791, 
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Govind Ramaji v. Savitri. I. lL. R.43B.173. . aes 

A sale deed for an inadequate consideration had been exe- 
cuted by a ward (after attaining age) in favour of her former 
guardian. ‘After the executant’s death her heir sued to avoid 
her deed and it was contended against this claim that the right 
of avoidance was persunal and could not be transmitted to the 
heir. The learned Judges prefer not to. decide this general 
question and they base their decision on the ground that the 
case fell within S. 88 of the Trusts Act under which the courts 
will treat the transaction as void in equity and not merely 
voidable. It seems to us with due deference, that there need 
have been no serious hesitation even as to the general ques- 
tion. The English decisions dealing with this class of cases 
proceed on no such narrow ground and the righi of the heir or 
representative to set aside a transaction on the ground of fraud 
or undue influence practised on the propositus is expressly 
recognised by Lindley, L.J., in Allcard v, Skinner 1. see also per 
Lord Eldon in Hatch v. Hatch.?, Weare aware of no 
authority to the contrary. The use of them ‘Void’ in some 
of these cases cannot be taken literally, for in that sense there 
can be no question of ‘ratification’ by the subsequent conduct 
of the transferor. The notion of ‘election’ is certainly recogris- 
ed and applied even tn these cases. The argument founded on the 
reference to representatives’ in Ss. 81 and 8? and the absence 
thereof in S. 6 seems tous of little force. The two earlier 
sections have to mention ‘ representatives’ specifically because 
S. 81 expressly deals with bequests and S. 83 (as shown by il- 
lustration (d) was also meant to inciude wills and in such case, 
the beneficial interest cannot (in the nature of the thing) be 
said to accrue to the testator, for even the ‘legal’ estate will 
pass to the transferee only at the testator’s death. (Cf. also S. 
85.) We may also point out in passing that in neither of the 
cases (to which these two sections relate) does any question 
of ‘avoidance’ arise and these sections can therefore 
throw no light on-the point under consideration. Simi- 
larly in the Contract, Act, express reference to the rights 
and duties of representatives is made in Ss. 42 and 45 because 
of the special incidents of ‘Joint Contracts’ and S. 37 enacts 
the liability of répresentatives in terms with a view evidently to 


—— ae eee 
1, (1887) L. R. 86 Ch. Dat. p. 187. 2. (1804) 9 Ves. 292.. 
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stite the exception to the rule as well (so also in S. 40). Any 
other inference will prove too much, at any rate for the present 
purpose ; for the Act nowhere enacts in terms that a promise 
can be enforced by the representatives of the promisee but this 
can hardly be doubted. We may also invite attention here to 
Morley v. Loughnan 1 where at the suit of certain executors 
Wright J., set asidecertain gifts by the deceased on the ground 
of undue influence without going into the argument as to conh- 
dential relationship. 


As to S. 88 of the Trusts Act, we are not sure if it can in 
terms apply to a transaction between a guardian and his ward 
after the termination of the guardianship, at any rate when (as 
in Mitchell v. Homfray 2 ) there is no proof of undue influence 
It is one thing to say that their former relationship puts one in 
a position to dominate the will of the other or at least necessi- 
tates close scrutiny of the transaction by the Court, for this 
carries us no further than S. 16 of the Contract Actand S, 111 
of the Evidence Act, but itis a different matter to require (as 
9S, 88 of the Trusts Act seems to do) that at the time of the 
transaction one party fills a legal character in which he is 
‘bound to protect the interests’ of the other. 


Mallappa v. Fatum Nagu Chetty. I. L. R. 42 M. 1. 


There was a somewhat similar course of decisions as 
regards the Registration act (See Satyesh Chunder Sircar v. Dhun- 
pal Singh ?) but one ventures to think with less justification for 
that Act unlike the Evidence Act perscribes that an unregistered 
document shall not affect immoveakle property. The admis- 
sion of the fact of variation would not, if the further fact that 
the variation isin writing also appears, preclude the Court or the 
parties from impeaching the transaction on the ground of non- 
registration. Cases affected by the Transfer of Property Act 
would stand ona similar but higher fooling for the mere fact 
of admission of a transaction requiring a registered instrument 
under the Act cannot make the transaction which is inoperative 
in law operative, It was a question that might have been raised 








el 


1. L.R 1898 1 Ch. 736. 2, (1881) 1,L. R: 8 Q. B. D. 587. 
3. (1896) I.L R, 24 0°20. 
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in this case but has not been whether the Transfer of Property 
act did not require a registered writing. In a way, it is true that 
the case was only one of variation. If the variation has the 
effect of making the property subject to a different kind of res- 
ponsibility,.it isa matter for consideration whether the new 
document is not a mortgage document in effect requring regis- 
tration. The case in Abdullah Khan v. Basharat Huesain + which 
relies on the. Registration Act was nota case under the Trans- 
fer of Property Act. On the other hand the Calcutta Full Bench 
Case in Laht Mohun Singh v, Gopal Chuck Coal Company Ltd ? 
would seem to suggest that a variation of the main incidents of a 
transaction (it was a lease in that case) would require registration 
in the same manner as the original transaction would. That 
is the effect of the reasoning of Doss J though he ultimately 
bases his conclusion on 8,17 cl. (b) of the Registration Act. 
The Judgment of the Privy Council upholding the conclusion 
of theHigh Court does no indicate the exact ground of decision. 
Both the Transfer of Property Act S. 105 and the Registration 
Act S. 17 cl. (b) were fatal to the transaction in that parti- 
cular case, it is undoubtedly law that any contemporary 
variation of the terms is governed by the Transfer of Property 
Act and not merely by the Registration Act. See Subramania 
Chettiar v. Arunachellam Chettiar 3. Tika Ram v, Deputy 
Commissioner of Bara *, It is difficult to see why subsequent 
variations should stand on a different footing. _ 





In re Pydi Ramanna : I. L. R. 42 M. 9. 

We must confess we cannot see any justification in S. 517 
Cr. P. Code for the viewthat the court can direct confiscation 
of all property produced before it. It may be, on general princi~ 
ples, it has got power to order confiscation of property which 
has been used for the.commission of the offence or it may even 
be that it has got the right to withhold property that is suspected 
to have been so used or to have been got by an offence from 
the claimant till he establishes a right to recover it. See 
Ramaswami Avyarv. Venkateswara Aiyar 5, We do not think that 
a power to pass order§ as to the disposal, necessa rily includes 
the power to diréct confiscation. On the other hand we think 


a a r ee R 
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1, (1943) I. L.R. 85 A. 48 P. C. 2. (1911) I. L. R. 39 O. 284. 
3, (1902) I. L. R.-25 M. 603, 4. (1899) I. L, R. 26 Cal. 707, 
5. (1912) 24M. L. J..1. 
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it might well be argued that the power to confiscate must be 
expressly conferred or the only order that the court can make 
in respect of the property is to hand it over to the owner or 
such other person as may be entitled to its possesion. 


Abdul Hashim Sahib v. Kadir Batcha Saheb. I. L. R. 
42 M. 20. l 

In the case of sale, the Statute provides a charge for un- 
paid purchase money. The statute does not provide a similar 
charge on the mortgagee’s interest for unpaid mortgage money. 
Just as an unpaid vendee cannot cancel the sale on the ground 
of non-payment of consideration unless a power is reserved in 
that behalf a mortgagor cannot cancel a mortgage on the 
ground that the mortgage money is not paid. In Subba 
Rao v. Devs Shetty 1, a different view is taken and reliance ts 
placed on S. 39 of the Contract act. But 5S. 39 applies 
only to contracts and has no application to conveyances which 
a mortgage is. Where money is not paid, it must be taken 
that the quid pro quo for the conveyance is the promise and 
the only remedy open to the mortgagor is to sue for the per- 
formance of the promise. If the promise is not performed, on 
redemption, no doubt, money would not be payable but the 
mortgagee cannot be disturbed if he is a usufructuary mortgagee 
till the end of the period. Would he acquire by adverse posses- 
sion a title to the money for which his usufructuary mortgage 
is given or is he merely to acquire the right to remain in pos- 
session ? Where a mortgage is partially good, it has been held 
that he cannot acquire title to the entire money. Krishnaswam 
Chettiar v. Thippa Ramasami Chettiar 2, We do not see why the 
conclusion should differ when the whole amount is not paid. 
If the possession was adverse from the commencement t.e, to 
say , if the alienation was made by a person not authorised there- 
to, it may be the mortgagee acquires as against the true owner 
title to the whole money if he has paid it, Mammunhi v. Gri 
Sham Bhatta 3. If he has not he cannot claim against the true 
owner more than what he can claim*against his mertgagor. 


eer 
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1. (1894) I. L. R. 18 Mad. 126. a. (1910) I. L. R.86 M. 44 
8. (1896) 7. M. L. J. 11. 
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Seshi Ammal v. Yairayan Chettiar : I.L. R. 42 M. 15.° 


As observed by Story, the effect ofa dissolution cf partner- 
ship is to put an end to the power of one partner to act on be- 
half of another so as to bind him personally. Whatever doubts 
there might be as regards other cases of dissolution, he says it 
is perfectly crear that death puts an-ena to the power of the 
other partners to bind the deceased partner’s estate by their 
declarations, acknowledgments or stipulations. The only power 
that remains to them isto wind up the business, that is to say, 
call in the assets and pay up the debts. Their right is to deal 
with the partnership assets. They cannot bind the estate of the 
deceased except in so far as it is represented by his interest in 
the partnership property. The power to deal with the property 
arises out of the common law theory of survivorship which has 
been broken in upon only partially. | ~ n 


— — 


Riron Press and Sug:r Mill Company v. Nama Venkatrama- 
chetty :—I. L. R. 42 M. 33. 

It is very much to be doubted if this result was contem- 
plated by the legislature. To the Limitation Act of 1877, the 
General Clauses Act did not apply. The definition is specifically 
made applicable to Acts after 1887 but not to Acts before. 
The Act of 19C8 substantially re enacts ‘the Act of 1877. It is 
prima facie improbable that an extension could have been 
intended. Again the Comparies Act has for its object the 
registration of companies, resolutions, mortgages, charges 
though incidentally memoranda of association are also regis- 
tered ; in the case of mortgages and charges certain particulars 
alone are registered. The Act that relates specifically to the 
registration of documents is the Registration Act. The peint 
cannot be said to be clear. : 





as 
Chinnaswami Reddi v. Krishnasamy Reddi: a R 42M. 36. 

With alldeference, we think that S. 64 had no appl'cation to 
the case. Inthe first place “that section has no application to 
conveyances. It applies only to contracts. In the second place, 
that section applies only to contracts voidable under the Act. A 
guardian's contract is not a contract contemplated by the Act. 
In fact it may be doubted if a guardian can contract at all on 
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béhalf of a minor. Absence of benefit or necessity is not an in- 
validating ground in the contemplation of the section. Again as 
observed in Mohori Bibi’s case 1, that section and S. 65 have 
reference to contracts which are between parties sut juris. We 
think the proper view to take in. the case of a guardian's sale is 
not that there is first a contract by the minor represented by the 
guardian and a sale in pursuance of it but the contract if any is 
only by the guardian in the exercise of the guardian’s power in 
respect of the minor’s estate. On the cancellation of the sale 
the minor becomes entitled to the estate and the purchaser 
becomes entitled to the consideration on the ground that 
title thereto never passed to the minor. If the considera- 
tion is immoveable property as in the case of an exchange 
the other party's title thereto is immediately restored. H 
the consideration is money, then the only way the vendor 
can reach it is by the doctrine of tracing which the House of 
Lords has recently applied in the case of ultra vires contracts: 
See The Birkbeck Bank case 2. He would not be entitled to the 
property which has been purchased with his money but has a 
right to be paid out of that property the money that has gone 
for its purchase. 





Panagipalli Subbamma v.Suriyanarayana lagapathirazu :— 
I. L, R. 42 M. 114. 

In this case their Lordships had to appraise the effect 
of certain provisions of the Estates Land Act read with certain 
other provisions of the Civil Procedure Code, by no means an 
easy process. S. 5 of the Estates Land Act says that rent is 
a first charge. S. 192 says that Civil Procedure Code applies 
to all suits, appeals and other proceedings, subject to the other 
provisions of the Act. Now O. 34 R. 14 is one of the provi- 
sions of the Civil Procedure Code and would prima facie apply 
to suits in respect of rent. The question in this case was 
whether a sale'in execution ofa Revenue Court's decree for 
arrears of rent passes the holding free of incumbrances_ to the 
purchaser though the suit was not for sale of the holding, 
One may premise by saying that suppbsing that the rule in 
question did apply it would not follow that the suit could 
be instituted in Civil Courts. The claim would still be in 
respect of arrears of rent and the „suit. could be instituted 

1. (1508) I. b. R. 88 C. 539. © Ē (1914) A.C. 398. 
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only in a revenue court. It will-be noticed that S. 77 does 
not say who the party defendants to a suit for the recovery of 
arrears of rent are to be. The implication of S. 147 would 
seem to be that proceedings seeking to affect immoveable 
property would. not be binding -against a transferee of the 
defaulter’s holding after the latter gives notice without making 
him a party or giving him notice, Their Lordships in this case 
say that the charge conferred by S. 5 is not a charge such as is 
contemplated by S. 100 of the Transfer of Property Act. Itis 
difficult to see why it is not. The mere fact that money is refer- 
red to in the section would not preclude the case of rent in 
kind. Money should include money’s worth. Under the law, 
there cannot be specific performance of a contract to deliver 
moveables so that an agreement to deliver rice is an agreement 
in fact to pay money. But whatevér that may bë, we think 
the effect of S. 132 is to give the landlord right to sell 
free of incumbrances. The effect of S. 132 we think is to 
give the landlord right to proceed against the holding 
as if no decree is passed and the effect of a sale after the 
decree is the same as that of a’sale before suit. That 
is to say it is subject only to incumbrances created before 
the act and those created after with the consent of the landlord. 
We do not think it correct to say that S. 132 applies only the 
procedure set out in the chapter to sales in execution. _Itapplies 
the provisions of the chapter and not merely provisions relating 
to procedure. The language of S.132no doubt is clumsy. It 
says:—‘‘The provisions of this Chapter shall be applicable as far 
as may be, to the execution by a Revenue Court of any decree 
for arrears of rent”. Prior to application for sale under S. 114, 
certain notices are to be given. Are they also the pre-requisites to 
an application in execution of a decree for rent? Again the joint 
effect of Schedule B and S. 189 is to exclude application for 
sale from the cognisance of civil courts. Does this provision apply 


to sale in execution of rent decrees ? The point is not clear but 


we think on the whole, thesé provisions were intended to apply 


to decrees. It could not be that merely to attract provisions rela- 
ting to the conduct of sales S. 132 was enacted. Those provi- 


sions are not substantially different from the provisions of the 
Civil Procedure Code. ° 


we 
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"Vedavyasa v. Madura Hindu Nidhi:—{. L. R. 42 M. 90. 

ln Gopi Narain Khauna v. Bansidhar 1, a stronger case than 
the present, where ¿n a suit for foreclosure by the first mort- 
gagee the second mortgagee with a right to foreclose was party 
defendant but the decree provided foreclosure oniy in the event 
of non-payment of the amount due to the plaintiff (:st mortga- 
gee) their Lordships of the Privy Council held that a subsequent 
suit by the second mortgagee for foreclosure for the amount 
of the first mortgage he had paid off and his own decree amount 
was not barred. $S. 13 i.e, the present 8. 11 was not relied on 
as barring the suit. S. 244 i. e., the present S. 47 was relied 
upon and the contention was repelled. That was a case coming 
within Appendix D. Cl. 6. To the distinguished lawyers 
composing the Bench of the Judicial Committee, it appeared 
to be distinctly a case in which the second mortgagee might 
have got a decree but it did not occur to them as a case in 
which he ought to have obtained a decree for foreclosure in 
his favour also. They point out that the Transfer of Property 
Act does not preclude a decree for successive redemptions but as 
the decree did not provide for it their Lordships held the 
secend suit was not barred by S, 244 (=47 C. P C.). The 
reasoning covers the present case completely. Provision for 
payment of the first mortgagee by the 2nd, and the payment 
of both by the mortgagor and a decree for the payment 
of the amount of both may not we venture to think.on the 
reasoning of the Privy Council in the last mentioned case 
improper under the Civil Procedure but a right of sale to the 
9nd mortgagee even though he does not pay the mortgage 
amount would seem to be not a reliefeconsequential upon the 
granting of relief to the plaintiff but one quite independent of it. 
Though even at the risk of going against the high authority of 
Mr. Justice Mukherjee, we should think that appeal to the 
Court Fees Act should only be of last resort and ordinarily is of 
doubtful value, in this instance we feel it is a strong argument. 
But on the other side, it may be urged that if it was the English 
Practice to pass such decrees, the framers of the Court Fees 
Act must have been aware of it, in fact must have framed he 
Act with reference to the English practice and if they do not 
provide for the case, the omission must have been deliberate. 
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Mallappa v. Gangaya : I, L. R. 43 B. 209. 

This is, we believe, the first reported case of an adoption 
of one in the ascending line of relationship to the adopter and 
the departure from the prevailing sentiment of the community 
is thus more marked than in the numerous other cases in which 
our courts have heretofore upheld the legal validity of adoptions 
in spite of the adoptee belonging to a class not commended by 
the Hindu commentators. But it must be admitted that a 
decision in favour of the adoption is inevitable however strong 
the sentimental objection may be, so long as Nanda Pandita's 
rules evolved from the description ‘ Putrachhayavaha’ is 
regarded as merely recommendatory and the legal prohibition 
is held to be restricted to the three instances of daughter’s son, 
sister’s son and mother’s sister’s son. Some scope is allowed 
by the Privy Council to objections which havæ long been 
recognised by the usages or sentiments of the community, but 
the sentimental objection is after all comparatively weak as is 
shown by the very fact that such uncominended adoptions do 
take place now and then—though the number of instances may 
not at a particular stage be such as-to support a plea of 
validation by ‘custom ’—and in the law both of adoption and 
of marriage, even the legal prohibitions have largely been 
nullified by the growth and recognition of customs to the con- 
trary., 


Shivbai v. Yesoo: I. L. R. 43 B. 235. 

If as laid down by the Privy Council in Zainulabdin 
Khan's case 1 the reversal of a decree by an appellate court is a 
ground for vacating an execution-purchase by the decree- 


holder himself, there is no reason why the same principle 
should not apply to a case where the decree under. which 


the execution sale was held is subsequently set aside by 
the original court itself, whether on review or in a separate 
suit or under the rules relating to ex parte decrees (Quaere 
as to the effect of a variation by way of amendment of the 
decree). But the rule of procedure -under which the court 
isto be moved to vacate an execution sale on the ground of a 
subsequent vacation of the decree is not beyond doubt. In 
~~ 7 (1887) I. L. R. 10 a. 166. is 





N 6 


i 


22 THE MADRAS LAW JOURNAL (N. I. C.).[VOL, XXXVII . 


Set’Umedmal v. Srinath Roy 1 the Calcutta High Court regarded 
the application for the purpose as one coming under 8. 244 of 
the Code of 1882. But the correctness of this view seems to 
us questionable even on the language of S. 244 and it is difficult 
to reconcile it with the maintainability of a separate suit for 
the same purpose, as was allowed in the Privy Council Case— 
though of course the point of maintainability was not raised 
before or considered by the Privy Council. It seems more 
reasonable to regard the question as one of ‘restitution ’ (Cf. 
Parasurama v, Sesha Iyer, 2) which under the old code could be 
raised either by an application or by separate suit. But the 
language of S. 583 of the Code of 1882 did not permit of its 
application to a case like the present, for the section only 
provided for restitution etc., ‘under a decree passed in an appeal,’ 
The referefice to ‘appeal’ has been omitted in the new Code 
(S. 144) and in spite of the trace of the old idea still appearing 
in the use of the words ‘Court of first instance’ in that section 
there is no reason why the section should not be held applica- 
ble in terms to acase in which a decree is set aside by the 
original Court itself (Cf. Subbarayudu v. Serram Setti 8), If 
really the court had no power to act in the matter either under 
S. 47 or S. 144, we do not feel sure that S. 151 can be pressed 
into service to give the court such a power (by way of summary 
proceedings) and the only remedy of the Judgment-debtor may 
lie in a separate suit. A further question, as to the existence of a 
right of appeal will also rise, if the power of the court is to be 
traced to S. 151. Another point in the case relates to a question 
left open by the Madras High Court under slightly different 
circumstances, in Syed Nathadu v. Nallu Mudali 4, viz., whether 
when vacating the execution sale, the court can make provision 
for payment of such amount to the decree-holder as may be 
justly due to him. The Jurisdiction under S. 144, C. P. Code, 
being essentially equitable, there 1s no reason why a court 
acting under it should not impose such conditions as may be 
necessary to do complete Justice between the partieS and avoid 
needless multiplicity of proceedings. 

saan eee 

1, (1900) I. L. R 976, 810. 2, (1908) IE. R: 37 M, 504 
8. (1916) I L. R. 40 M. 299. 4. (1803) I- L, R. 27 M, 98, 
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Hanmantram v, Shivnarayan : I. L. R. 43 B. 258. 

The recognition of a power in a guardian to consent to an 
arbitration on behalf of his ward is not without its dangers, but 
the point is now too well settled to be directly questioned. 
The matter came up in the present case with reference to the 
necessity for obtaining the sanction of the court tu a decree in 
terms of an award when one of the parties concerned is a 
minor. 

Where and in so far as O. 42, R. 7 C. P.C. is directly 
applicable, it must now be taken as settled that any arrange- 
ment or agreement not sanctioned by the Court will be voidable 
as against the minor, whatever may be the propriety of the 
tfansaction in other respects or the status of the person entering 
into the arrangement (Ganesh Row v. Tuljaram 1 Subramanya 
v. Raja Rajeswara ?). The real question (in cases “like the 
present) is as to the application of O. 32, R.7 to proceedings 
other than suits. Whatever may be said as to an agreement to 
refer a pending suit to arbitration (as to which cf. Hardeo v. 
Gauri Shankar 3 and Lutavan v. Lachya4 with Lakshmana v, 
Chinnathambi 5) there can be no suggestion of any previous 
sanction being requisite to a private reference by a guardian on 
behalf of his ward. On such reference, suppose an award 
follows in due course. The parties may well rest content with 
the award itself as an adjudication, without seeking to file it in 
Court under Rr. 20 and 21 of the 2nd Schedule to the Code. 
In that case the validity of the award as against the minor will 
rest solely on the propriety of the reference, etc. If however, 
the award is sought to be made a rule of court, we may assume 
that the consequent proceeding (being regarded asa sutt) will 
be governed by the provisions of O. 32. But what is it that a 
minor’s guardian does when he allows or asks a decree to be 
passed in terms of the award. The only objections open to 
him in the proceeding are those specified in Rr. 14 and 15, 
and these have nothing to do with the merits of the minor's 
case; butin any view, omission on the guardian’s part to 
raise such objections cannot put the case for the minor higher 
than when a guardian ad litem in a regular suit allows a decree 
to be passed against the minor without contest. We are thus 

1. (19138) I L. R. 36 M. 295, 2. (1915) 39 M. L. J. 858. 


8. (1905) T. L. R. 28 A. 35. 4. (1913) 1. L. R. 36 A. 69, 
5. (1900) J. L. R. 94 M. 826. 
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unable to follow the referring Judges in the case under notice 
when they assume that even in such a case there is some kind 
of ‘agreement’ which calls for the sanction of the Court. Of 
course, one of the learned Judges (Beaman, J.) goes the length 
of assuming generally that * whenever...... a court has madea 
non-contentious decree’ against a minor, ‘ that decree must be 
certified to befor the minor's benefit and if it is not, then it is 
voidable at the munor’s option.’ Much as we appreciate the 
anxious solicitude for the interests of minors, which underlies _ 
his Judgment, the above proposition will obviously be too wide 
if meant to apply to an ew parte decree against a minor. 


The answer of the Full ‘Bench is restricted to cases in 
which the guardian of the minor is himself the party seeking 
to file the award in Court. But even in the converse case, we 
venture to think that the mere omission of the guardian (as 
defendant) to raise objections will not bring the case under 
O. 32r. 7. Where he does raise them and afterwards abandons 
them, not even then does any question arise under the rule 
uuless the abandonment is in pursuance of an agreement with 
the other party. We may add that even at that stage, it seems 
to us doubtful if the court (when moved for sanction) can go 
into the merits of the original claim. Hxceptin cases where 
the award is ‘upon the face of it’ open to legal objection, the 
only contest in the proceeding would relate to the incomplete: 
ness or indefiniteness of the award, the Jurisdiction and conduct 
of the arbitrators and fraud of the parties in relation to the 
arbitration. If O. 32 r. 7 applies at all, the court in exercising 
its discretion under it, would rathef be expected to direct its , 
attention to these matters and it is scarcely likely to have 
sufficient materials before it to form any opinion as tothe - 
merits of the original claim. 
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Rama v. Daji, I. L. R. 43 B. 249. 

The decision in this case, rejecting the plea that the 
reversioner was bound by an award-decree against the widow, 
is in accordance with the recent pronouncement of the Judicial 
committee, in Amrit Narayan Singh v. Ganga Singh, 1 but as 
we pointed out in these payes when discussing the Privy 
Council case, it is by no means clear from the recent cases 
whether any adjudication against a widow not passed by the 
Court itself after a trial on the merits, can ever operate as 
Res judicata against the reversioners. 


ee — 


Habibar Rahiman Chowdhury v. Altaf Ali Chowdhury; 

E L. R. 46 C. 259. o 
On the point of law raised in the case, all the three learned 
Judges agree in holding that the effect of an acknowledgment 
as a means of legitimation under the Muhamadan Law is 
restricted to cases in which the alleged marriage of the parents 
dis in doubt and does not extend to a case in which it has been 
disproved. It cannot be denied that the language employed by 
the Judicial Committee in Ashrufood Dowlah’s Case, 2 would 
make the rule applicatle even to a case in which the son is 
ex hypothesi illegitimate (if only not born of an adulterous or 
incestuous intercourse) and the Judgment in Abdul Razak v. 
Agar Mahomed, * also suggests the distinction in this respect 
between. the offspring of merely illicit intercourse and of one 
that is unlawful. The Muhamadan Law texts (quoted in the 
Judgment of Straight, J., in Allahdad Khan's Case, 4) do not 
seem to place the matter beyond doubt, but more than one deci- 
sion in India had accepted+the view (supported by the authority 
of-Mr. Ameer Ali and Mr. Justice Mahmood) that the Muha- 
medan Law does not warrant that distinction. Sir Roland 
Wilson (in the 2nd Edition of his work) also expressed his 
inclination to accept Mr. Justice Mahmood’s view but added: 
that there still is a possibility of the question being re-opened 
before the Privy Council. Can it now be said that the observa- 
tions in Sadik Husaine v. Hashim Ali, 5 are decisive on the 
point? The learned Judges of the Calcutta High Court hold 


ee ee 
1, (1918) I. L. R. 45 C. 590. 2. (1866) 11 M. I. A. 94. 
3. (1898) I. L. R. 21.0. 666. 4. (1888) I. L. R. 10, A, 289. 


5. (19%) I. L. R. 88 A. 627. 
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that they are—and we think, rightly. It is of course possible to 
say that in the Privy Council case the claim on the one side 
was that the appellant wasthe son of a muta wife while the 
contention on the other side was that he was not born of the 
alleged father at all and that therefore the question did not 
arise for decision in the present form, but a similar remark 
may also be made in respect of Ashrufood Dowlah’s Case, ? and 
as early as in Azmat Alikhan’s Case,1the Privy Council took 
care to point out that the observations in the earlier case 
should be read in the light of its facts The language of Lord 
Atkinson in the recent case, excluding from the scope of the rule 
aperson ‘ proved to be illegitimate,’ can have no referenee to the 
contention that the appellant was born of another father and, 
must therefore be understood to relate to the class of case now 
under disgussion ; and this view is confirmed by the fact that 
his Lordship cities Allahadad Khan's Case, 3 as authority in 
support of his proposition and the qualification ‘ provided his 
legitimacy be possible’ is added to the rest of the proposition, 
so as to exclude cases of offspring born of intercourse between 
persons who cannot lawfully marry each other or cases in 
which by reason of disparity of age, the possibility of the son 
being born of the alleged father is negatived. The statement 
that the ‘acknowledgment is substantive evidence that the 
verson so acknowledged is the legitimate son’ also indicates 
that their Lordships were affirming the view of Mr. Ameer Ali 
‘who was himself a member of the Board) that the Muhamadan 
Law rule does not rest on the same basis or principle as the 
doctrine of ‘legitimation ’ obtaining in the Western systems 
(developed out of the Civil Law onthe Canon Law) but on 
the assumption of legitimacy. 


—— 
—<— 


| Naimul-hagq v. Muhammad Subhan ullah :—I. L. R. 41 All. 1. 


= There seems now to be a consensus of opinion that the 
Waqf Validating Act is not retrospective in its operation. See 
Nawab Khajeh Habibullah Saheb v. Khajeh Soleman Quader* 
Mahomed Bukhth Majumdar v. Dewan Ajman Reja, ° Rahimun- 





1. (1881) I. L. R. 8 O. 422. 2. (1866) 11 M TI. A. 94. 
8 (1888) I. Tu. R. 10. A. 289. 4. (1919) * 30 ©. L. J. 102. 


5. (1915) I. L. R. 48 Cal. 158. 
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nissa Bibi v. Shaikh Manik Jan, 1 Amir Bibi v. Aziza Bibp, ? 
Ramanadan Chettiar v. Vava Levvai Marakkyar. 3 

It seems to be equally well settled that an illusory dedi- 
cation to charity cannot be upheld apart from that Act as 
waqf. It may well be doubted if even under the Act it is open 
to a settlor to convert all his property into waqf property dedi- 
cated, solely to the aggrandisement of his family. The words 
“maintenance and support of the members of the family” can by 
no stretch of language be made to extend so far as to cover a 
scheme of that sort. As Mr. Justice Mookerjee shows in Nawab 
Khajeh Habibullah Saheb v. Khajeh Soleman Quader, 4 creation of 
successive family allowances from generation to generation in 
tavour of unborn persons (apart of course, from a scheme of a 
‘valid waqf) is no more recognised by the Mahomedan Law than 
by the Hindu law. Nor is it a function of Courts to reconstruct 
for the parties a plan of maintenance out of the wreckage of the 
scheme they themselves have ingeniously but unsuccessfully 
devised. A charge has however been spelt out of the invalid waqf 
in favour of the charity to the extent that charity was intended. 
See Mahomed Ashanullah Cowdhury v. Amarchand Kundu, 6 


a 


Pahladi Lal v. Mussa mmat Laraiti: I. L. R. 41 All. 22. 


The judgment of the Privy Council in Harendra Lal v. Hari- 
dasi, 8 has, if not properly understood and carefully de limited 
as regards its scope, vast potentialities for mischief. In that 
case a particular property was included in a mortgage which so far 
as boundaries went was proved not to belong to the mortgagor 
and so far as house number and street name went had no exis- 
tence at all. There was no evidence of clerical error or mistake 
of any kind. In those circumstances their Lordships say that the 
burden was on the mortgagee plaintiff to prove that the entry was 
not a fictitious entry intended to give jurisdiction to the Sub- 
Registrar of the place to register the document. Their Lord- 
ships view the question from two points of view. The property 
which was to have given jurisdiction to the Sub-Registrar was 
non-existent and as such he.-had no jurisdiction. The entry 
was a fictitious entry made with a view to give jurisdiction to the 
Sub-Registrar and made with the knowledge of the mortgagee. 


1. (1914) 19 ©. W. N. 76. 2. (1914) I. L.R 89 Bom. 568. 
8, (1916) 44I. A. 21; 40 Mad. 116. 4. (1919) 30 C. L. J. 102. 
5, (1889) I.L.R. 17 Gal. 498 at 508. 6. (1914) I. L.R. 41 Cal. 972. 
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Ire that view it was a fraud on the Registration law and as such 
the registration was ineffective. Where the property is non- 
existent, nothing further need be proved to make the document 
inoperative. Where the property exists but does not be- 
long to the mortgagor the document would be inoperative only 
if there was no intention on both sides to have the property as 
security. The mere fact that plaintiff did not intend to give 
the property as security would not do; the mortgagee also 
must not have had the intention. All that S. 28 of the 
Registration Act says is that the document should be registered 
in the office of the Sub-Registrar within whose sub-district 
the whole or some portion of the property to which such 
document relates is situate. Prima facie where the pro-. 
perty exists and the document relates to it, the registration is 
perfectly xalid. The mortgagee is entitled to rely on his coven- 
ant for title and get damages from the mortgagor if the title is 
not made good. Even if the defendant knew that the plaintiff 
had no title, it would not do if he intended that the land should 
be security. The covenant is not excluded by the mere fact 
that the mortgagee knew of the defect. Itis only if both the 
parties did not intend that the property should be security and 
included the land only for the purpose of getting round the 
Registration Law that the registration would be invalid. Even 
if the parties went through the form with a view to create 
evidence of title, we do not think that the registration: would 
be affected unless the parties had the further intention of defeat- 
ing the Registration Law. 


| 
l 
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Subbalakshmi Ammal v. Ramanujam Chetty, I. L. R. 42 
Mad. 52. 

We think that the learned Judges are right in holding that 
the dis missal of an application to make an order absolute on 
the ground that the application was barred by limitation was in 
effect a dismissal of the suit and an appeal lay against the 
order just in the same way as an appeal would lie if a final 
decree had been passed. But we do not feel quite sure that 
an application to make an order absolute is an application in 
respect of any property or right within the meaning of S. 19 of 
the Limitation Act. So far as execution applications go, the 
explanation covers them. If the language of the section is 
taken to cover interlocutory applications pending suit where is 
the line to be drawn ? Obviously all applications in the course 
of the suit are not intended to come within the settion. Is 
not the correct interpretation of the section to limit it to 
applications to enforce rights, not mere interlocutory ` applica- 
tions which carry on suits and applications instituted for the 
purpose ? The Full Bench in Rama v. Venkatesa. }, 
held that the section is confined to such proceedings and the 
legislature having this decision before it, has included only 
execution applications. It is also worthy of note that in 
Sections 6 and 7 applications for execution alone are singled 
out for the purpose of making the exemption of minority 
applicable. We do not:find in the judgment any reference 
to the course of decisions in the Madras High Court. 
Apparently the point was not considered. 


SS eee 


Singa Raja v. Pethu Raja, I. L. R.-42 Mad. 61. 

We are not convinced that the judgment in this case 
is right. Even after the preliminary decree, the suit is pend- 
ing and though it may bethat O. 21, R.1 of the Civil Proce-~ 
dure Code is not applicable (even this is doubtful for the money 
is payable under the decree within the words of that rule) there 
is no reason whatsoever why O. 23, R., 3 should not apply 
and satisfaction be recorded under that section if payment 
is made: The alteration in the language may be due to the 
fact that O. 23, R.3 which was not applicable to proceedings 
1, (1982) I- D. R. 6 Mad. imi, | 





N. 8 
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to make the order absolute under the Transfer of Property Act 
such proceedings being proceedings in: execution, 1s appli- 
cable under the new Code. Their Lordships’ attention does 
not seem to have been drawn to O. 23, B. 3. Even so, it is 
possible to say that O. 34, R.5 excludes the application of 
O. 23, R. 3 such application being repugnant to the language 
employed therein. We are not sure that it is so. 


Maho med Ali v. Tamiz-un-nissa Bibi: I. L. R. 41 All 51. 


Only specified classes of contribution suits are exempted 
from the jurisdiction of Provincial Small Cause Courts. 

In this case a suit by one of the co-heirs for contribution 
from the others in respect of payment made by him towards 
the debt of the deceased was held not to be within the exemp- 
tion. Art. 41 exempts ‘‘ a suit for contribution by a sharer in 
joint property in respect of payment made by him of money 
due from aco-sharer.” The judgment states no principle to 
guide one in the interpretation of the article. The language of 
the article is in the highest degree clumsy. One wonders what 
classes of suits are really contemplated by the article. There 
cannot be a suit for contribution without joint liability. Con» 
tribution in respect of a payment of money due from a co-sharer 
seems to be 2 contradiction in terms. Again has the debt to be 
payable out of the joint property ? Does the word “ due” imply 
personal liability or merely liability in general? An heir is bound 
to pay debts out of the assets. He is not personally liable for 
it in the first instance but he might become so liable by reason 
of his conduct with reference to the assets. The position of a 
Mahomedan heir is another disturbing element. His liability, 
it is said, is only a separate liability to the extent of his share. 





Banwari Lal v. Mahesh: I. L. R. 41 All. 63 (P.C,). 

In this case a sale by the father was found to be partially 
supported by necessity, on one sale, Rs, 1,622 out of Rs. 2,600 
and on another Rs. 153-12-0 out of Rs: 2,000 being found bind- 
ing. Their Lordships set aside the sale in both cases on condi- 
tion of paying the amounts found binding. In the frst, the rule 
given effect to in some cases that where the bulk of the conside- 
ration is found binding the whole transaction should be upheld 
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might have been resorted to but was not as the question was åp- 
parently not raised. The case cannot be taken as an authority 
negativing that rule. Their Lordships say that because the sale 
deeds are to be set aside only upon the payment of the amounts 
found binding, the alienees are not ,accountable ‘for mesne 
profits. Their Lordships disallow interest to the defendant on 
the consideration found due as he was in possession. Their 
Lordships also say that the defendant would have been account- 
able for mesne profits only if the deed was found to be wholly 
unjustified. Their Lordships do not clearly indicate whether 
the plaintiff would not be entitled to an account of the profits 
realised on the footing of a charge for the amount. But so 
«far as one could judge they seem to be against granting it, 
In Bhagwat Dayal Singh v. Debi Dayal Sahu 1, a case of 
widow’s sale where only a portion of the corsideration 
was found binding their Lordships say “as the deed of 
sales are not good as such, the claim for mesne profits is 
well founded. In argument it was conceded that on the 
other side of the account interest at six per cent should be 
allowed" on the sums credited to the first defendant.” Where 
the sale by the father is found to be not justified, the theory 
that hitherto obtained was that the sale’ was bad but the Court 
in setting aside the sale on equitable considerations allows the 
defendant a charge in respect of the amounts found binding 
and as to the mesne profits in its discretion it makes such order 
as it deems fit in each case, either allowing an account of the 
mesne profits giving a right to the defendant to set off interest 
or whelly disallowing mesne profits. Looking at the words of the 
Judicial Committee in tits case,it looks as if there is no dis- 
cretion in the matter and the only order that could be made si 
one disallowing mesne profits. 

There was a question in this case also as to the eviden- 
tiary value of a horoscope. It had been rejected as it was not 
entered in the list of documents as required by O. 7, R. 14 of the 
Civil Procedure Code. Thejr Lordships hold that the rejection 
on this ground was Wrong as it was not a document relied 
upon as a probative document in itself but was a record made 
by the witness at the time to which he was entitled to refer for 
the purpose of refreshing his memory. . 
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°” Manu Singh v. Asan Singh, I. L. R. 41 All. 108. 

We have very great doubts about the correctness of the judg- 
ment in this case. In a suit under S. 9 of the Specific Relief Act the 
only claim that can be made is a claim for possession. In so far 
as the decree can be executed well and good. I the decree can“ 
not be executed in specie by reason of the conversion of a por- 
tion of it and the suit is to be brought for dam ages for the con- 
version, the suit is not one under S. 9 and if title is suc- 
cessfully impeached, the claim must fail ; otherwise, the Court 
would be treating a judgment under 8. 9 of the Specific Relief 
Act as conferring a sort of statutory title to hold possession and 
enjoy the benefits of such possession even against the true 
owner subject to one contingency and one contingency only° 
viz., a suit on title by the owner. If it was intended by the 
legislatur€ to give to de facto possession such high value, it 
would certainly have provided for the recovery of mesne profits 
for the period of dispossession. Like proceedings under S, 145 
of the Criminat Procedure Code suits under S. 9 have a limited 
object and they do not enlarge the rights of the person in 
possession and the legal consequences such possession is to 
have are left to the general Jaw to determine. See Thavasi v. 
Arumugam 1. 


Roshan Lal v. Kanhaiya Lal: I. L. R. 41 All, 111. 

There is a material difference between the language of 
S. 19 and that of S. 20 of the Limitation Act. Under the 
former, an acknowledgment is to be by the party against whom 
property or right is claimed. Under the latter the payment 
may be, in the case of interest by a, person liable to pay the 
debt or legacy and in the case of part-payment by the debtor 
or by his agent. There is no justification in the language for 
limiting the effect of the payment to'the particular persons 
paying. The very difference in the language employed in the 
two sections suggests that it has a wider effect. It is doubtful 
if the person liable would include a second mortgagee. The 
expression debtor would obviously not ipclude him. In that way 
S. 20 is in some respects narrower than S. 19 where the 
acknowledgment may be by a person against whom a right is 
claimed. a 


————t 
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Kunj Behari Lal v. Laltu Singh: I. L. R.41 All. 130. 

Mr. Justice Mookerji points out in Khub ‘Lal Singh v. 
Ajodhya Misser 1, the decisions are not quite consistent as to the 
powers of the widow to alienate for religious and charitable 
purposes though it was recognised in Collector of Masulipatam 
v. Cavaly Venkata Rao 2 that she has a larger power in this res- 
pect than for temporal purposes. What is said of the widow 
there, this case says applies to the mother as well. What conduces 
to the spiritual benefit of the father conduces also to the © 
spiritual benefit of the son to a large extent. The analogies 
of the adoption law which reserves ‘a right to the father and 
mother till the son attains ceremonial competence to secure 
full spiritual benefit for themselves and their ancestors may 
suggest a wider power in the mother. The mother’s position 
as one entitled to a share is also peculiar. Except in this 
sense, the large powers derived from the fact of the husbands’ 
participation in the fruits of the good deeds of the wife (Smriti 
Chandrika XI-9) cannot ordinarily be extended to persons 
other than the widow. it is wholly inappropriate for instance to 
the daughter. This explains the language adopted in Vuppu- 
luri v. Garimilla 3. In the case of the widow, for- strict 
spiritual necessity she has very wide powers; Viramitrodaya 
says (Chap. III S. 3) she can alienate the whole property even 
but that would be for sradhas, funerals to the extent it is 
strictly necessary to spend. She may sell according to that and 
other authorities to provide herself with funds even in respect of 
optional ceremonies or doing such charitable acts as 
digging wells, maintenance of ‘old and helpless persons 
(Smriti Chandrika Chap. XI Sec. 20 and 21), charitable endow- 
ments generally (Saraswati Vilasa S. 409), See also Vyavahara 
Mayukha Chap. VIII, 314. The Mitakshara refers to Poorthas 
as one kind of good acts she may do with property inherited 
from her husbard as illustrative of the wider rule that she may 
spend for dharma. All the acts referred to are supposed to 
conduce to the spiritual prosperity of herself and her husband 
(Smriti Chandrika Chap. XI-21,) Mitakshara, however, cannot 
be said to refer to gift or sale of the property specifically., But . 
Smriti Chandrika commenting on the text of Brihaspati “ She 

1, (1915) I. L. R. 48 Gal, 674. 9. (1861) 8 M. I. A. 553, 
i ' . sg. (1910) I. L, R. 34 Mad. 288. 
N 9 oe 


34 THE MADRAS LAW JOURNAL (N. 1. C.) [VOL J XXXVII 


has not property (therein) to the extent of gift, mortgage or 
sale” says that this restriction is only as regards secular gifts 
such as gifts to dancers and the like, that she may and should 
make gifts for religious or charitable purposes such as the 
maintenance of the old and helpless persons and winds up by 
saying that the law does not deny her independent power to 
make a mortgage or sale for the purpose of providing herself 
with funds necessary for the discharge of religious duties. 

Similarly Vyvahara Mayukha Sec. VIII-4, but apart from 
spiritual necessity gifts under the Hindu Law being only a 
Samvibhaga or a division gift of a portion of the property only 
is Ordinarily justifiable, The gift of the whole property is 
improper. The rule laid down in cases now is that it should 
be a reasonable portion. The propriety of the gift is to be 
tested as Lord Giffard says not by what a modern lawyer or 
jury would say but what a Hindu Court of Justice would have 
said in the circumstances in question. 


2 TE 


The Official Essignee of Madras v. The Official Assignee 
of Rangoon: I. L. R. 42 Mad. 121. 

Under S. 17 af the Presidency Towns Insolvency Act, on 
the making of an ordinary adjudication, the property of an 
insolvent wherever situate shall vest in the Official Assignee 
and shall become divisible amongst his creditors—that is to say— 
on an adjudication in Madras the property in Rangoon also 
will vest in the Official Assignee of Madras. No doubt under 
S. 51 the insolvency shall be deemed to have relation back to 
‘commence at the time of the comm*ssion of the act of insol- 
vency and under clause (2) the property of the insolvent 
includes all such property as may belong to be vested in the 
insolvent at the commencement of the insolvency. Applying 
the words strictly it may be that the adjudication based upon 
the earlier act of insolvency should have preference. But as 
pointed out by the learned Chief Justice there is no provision 
for the divesting of property once vested in one official assignee 
. in favour of another official assignee. The one section is as 
much a part of the act as the other. The divesting of the 
earlier vested title is not one of the. consequences specially 
enumerated in Ss. 53 to 57. Under the circumstances, the 
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proper construction is, as held by Mr. Justice Seshagiri Aiyar, 
to limit the operation of the section to questioning titles 
created by the insolvent in favour of third parties. This view 
is in accordance with the English view as to the priority and 
has also much to commend it from the point of view of expedi- 
ency. S. 22 contemplates the possibility of concurrent 
proceedings ‘in insolvency, although the section gives no 
indication as to the precise circumstances in which the annul- 
ment should take place. 


Pokker v. Kunhamad: I. L. R. 42 Mad. 143. 

There is nothing in S. 53 of the Transfer of Property Act 
to indicate that the suit to set aside an alienation within the 
mischief of that section should be a suit instituted on behalf 
the whole body of creditors or on the other ,hand the 
section expressly says that the alienation is voidable at the in- 
stance of any person defrauded or delayed. Itis an option 
exercisable by him for himself and not only for the body of 
creditors. No doubt, the benefit of the avoidance goes to the 
whole body of creditors for what is set aside is the alienation. 
We can however appreciate the superior rights recognised in 
the case of the attaching creditor. Under the English law, 
the attaching creditor has a charge and it may be that he need 
no longer rely upon the general representative right possessed 
by him. It must also be noted that the language of the 
English Act is different in material particulars from the Indian 
Act though the effect of decisions is to approximate its effect 
to the Indian Act. There are no words in the English Act 
similar to the words “ voidable at the option of etc.” Under 
the English Act the transaction is void. The course of deci- 
sions is to make it void only as against the other creditors. 
But there is considerable difference in Saying expressly that a 
transaction is voidable at the option of the person defrauded 
and in spelling out from the object of the Act the intention to 
restrict the right to impeach the transaction to pass out 
intended to be perfected by the Act. 

Nanjundaswami Chetty v. Kanagaraju: I. L. R. 42 Mad, 154 

` There is no authority for restricting the expression vaiu- 
able consideration to money or money’s worth but we do not 
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think there is any justification for holding that consideration 
however trifling or illusory will support a transfer. In the case 
of marriage there is no criterion whereby the adequacy can be 
judged but where the adequacy can be judged, it is against the 
spirit of the decisions to permit a co-parcener to make gifts in 
the guise of transfer for consideration. Where there is a 
reasonable ground for infering such an intention the Court 
ought to regard the transaction to be gift pro tanto and deal 
with iton that footing. Cf. Pottala Ranganatham Chetty v. 
Pulicat Ramaswami Chetty 1. 


——— a 


Rama Jogayya v. Jagannatham: I. L. R. 42 Mad. 185 F. B. 


The effect of the Full Bench apparently is to leave Padma- 
krishna Ghettiar v, Nagamani Ammal ?, unaffected, that is to 
say, a bond by the guardian of a Hindu minor is binding 
against the latter though property is not charged if the debt is 
incurred for a purpose binding under the Hindu Law. In 
Kotta Ramaswami Chetty v. Bangari Seshama Nayanivaru °, 
Justice Muthuswami Atyar refuses to recognise any difference 
under the Hindu Law between a charge anda mere personal 
bond in the case of manager. There have been similar decisions 
as regards the widow but it was felt that Waghela Rajsanji v. 
Sheik Masluddin 4, and the later cases were against the adoption 
of the same rule as regards minors. It is very difficult to re- 
concile the judgment with the language of the Privy Council in 
Waghela Rajsanji v. Sheik Masluddin $. 


1. .(1908) I. L. R. 27 Mad. 162. 9. 11915) I. L. R. 39 Mad. 915. 
8. (1881) I. L. R. 3 Mad, 145. 4. (1887) I. D. R. 11 Bom, 561, 
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Rustomjee Dhanjibai Sethna v. Frederic Gaebele: I. L. R. 46 
C. 352. | 

While we are on the whole inclined to agree- with 
Greaves, J., that the more lenient view consistently maintained 
by Mookerjee, J., (in the -3 cases reportedj}in 15 C. W. N.) 
is preferable to the stricter one enforced by Bodily, J, in 
Pramatha Nath v. Khetra Nath, 1 we cannot help thinking that 
the question arising in these cases as to the time when the leave 
of the court should be obtained to a proceeding by or against 
a receiver will have-to be differently answered in' different 
circumstances. The point not being covered by any statutory 
provision, the answer depends not so much on any rule of 
construction as on a consideration of the general principles on 
which the necessity for obtaining the leave of the court is based. 
Where the Receiver has to come forward as plaintiff, ethere is 
no question of ‘contempt’ arising; but the pointsfor determina- 
tion are (4) Has hea right of suit and (ii) Is he well advised in 
incurring the expenses of an action in the particular case. 
Ordinarily, the question of leave bears on the second of the 
above, two matters rather than on the first, the right to sue 
depending upon the terms of the order of appointment (cf. 
Drobomoyi v. Davis *, and Satya Kripal Bannerjee v. Satya 
Bhupal Bannerjee 3.) In these circumstances, the absence of 
leave should rarely affect the maintainability of the suit as the 
question of the receivers right to incur the expenses of 
the suit is one between him and the estate and does not 
concern the defendant in the proposed suit. (See Hurridoss 
v, Macgregor 4.) We may however point out that there is 
a large body of authority in favour of the view that without 
leave obtained for the particular action, a Receiver has no right 
of suit at all (See High on Receivers, S. 208). The rule is stated 
to be ‘arbitrary’ though resting on long practice but it is justi- 
fed on the ground that in suits by a receiver the court which 
appointed him is the real litigant and the court must therefore 
in each case be given the opportunity to decide whether it will 
figure as such or not. Where however the order of appoint- 
ment does not contain the necessary authorisation and has to 
be supplemented by permission to sue in particular cases, the 

1. (1904) I. L. R. 826. 270% 2, (1887) I. D. R., 14.6, 338, 
8. (1918) 190. D. J. 192. 4, (1891) I. L. R. 18 0. 477. 
N 10 
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position may be different and the leave may in such a case 
well be regarded asa condition precedent to the institution of 
the suit, Where the Receiver is only a defendant against whom 
relief is sought, the question of leave does not bear either.on 
the plaintiff’s title to maintain the suit (or his cause of action) 
or on the jurisdiction of the Court, but comes in only by way 
of removing an impediment to the granting of relief against that 
‘particular individual. The absence of leave raises only a point 
of ‘contempt’ and whatever may be the appropriate punish- 
ment therefor, there is no reason for holding that the institu- 
tion of the suit was legally void, (cf. High on Receivers 
S. 254 (a)) or-that the defect is not cured by leave subsequently 
‘Obtained. This view derives support from the practice in 
England under which an action at law against a receiver, if 
institutéd without leave, used to be restrained by injunction at 
his instance but on proper cause shown or after necessary leave, 
used to be allowed to continue (cf. High S. 256; Evelyn v. 
Lewis 1, Angell v. Smith 2,) The general principles governing the 
‘decision of the question are indicated in the judgments in 
Alimuddin v. Hira Lali 8, Jagat Tarini v. Nabagopal 4, Sarat 
Chandra v. Apurbakrishna 5, Srinivasa v. Raghava 6, and 
Ahmed Aji v. Abdul Majid 7. i 

Durga Prashad Singh v. Tribeni Singh. I. L. R. 46 C. 362 
(PC), 

This decision, read in the light of their Lordships’ Judg- 
ment in the Pittapore maintenance suit (Rama Row v. The 
Rajah of Pittapur 8) seems to us likely to call for a reconsidera- 
tion of the view now obtaining in this Presidency as to the 
rights of joint families in enfranchised service Jams, Taking 
Gunnaiyan v. Kamatchi Ayyar “and Ramayyav. Jagannadhani0 
as fairly representing the current opinion, their effect is that 
when lands held on hereditary service tenure by one member 
of a joint Hindu family are enfranchised, they thenceforth 
become the ‘joint property’ of the fagnily with all the incidents 


1. (1844) 3 Hare 478. 2, 1804) 9 Ves, 885, 

3, (1395) I. D. R. 23 0, 87. á. (1907) I, L.’ R. 84 ©. 306, 
5. (1911) 15.6. W. N, 936. 6. (1897). I. L. R. 23 M, 28, 
Te (1916) 1. L.R. 44 0. 258. . 8. (1918) I, L. R, 4L M. 778. 


9.. (1908) I. i, Ri 26 M. 889. * 10, (1916).1,L. R. 89M. 980, 
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of ordinary joint family property. This conclusion rest$ on 
two steps of reasoning: (i) that during the subsistence of the 
service tenure, notwithstanding the fact that the office devolves 
on or is held by a single member, the family has some title to 
the lands which form the emoluments of the office, and (iż) that 
the enfranchisement merely disannexes the office from the lands 
so as to place the landsin the category of ordinary private 
property but works no change in the title of the family to the 
lands. About the second of these propositions we have nothing 
to say now, except that its bearing on the question of the title 
of the family rests on the correctness or otherwise of the 
assumption involved in the first proposition. The Judgment of 
Sir Bhashyam Iyengar, J., in Gunnatyan’s case proceeds on the 
view that when a hereditary office is held by a member of a 
family, the inam attached to itis‘family property in the sense in 
which the office itself belongs to the family’ and while recog- 
nising that ‘in theory’ the inam can be held and enjoyed 
only by the member who holds the office for the time 
being, it states that as a generai rule the custom was “ to hold 
and enjoy the inam asany other joint family property and 
even share its income, the incumbent for the time being of the 
office taking naturally a larger share.” The effect of the present 
decision of the Judicial Committee seems to us to throw this cus- 
tomary mode of enjoyment into the back ground and emphasise 
the ‘theory’ of the holding, in determining the rights of the family 
to the lands, The case no doubt related to a ghatwali holding in 
the Kharagpur District in Bengal, but the legal incidents of the 
tenure differ in no substantial respect from what one finds in 
Madras Regulation VI of*1831 and Madras Act III of 1895 with 
reference to service secures in this presidency. Even there, the 
Privy Council recognise “ the advantage to the whole family ” 

from one of its members holding the office and the tenure. ‘He 
could put other members of the family into minor offices and 
grant tuem subordinate interests and he could and would gene- 
rally provide for the family in the manner expected of its head.’ 
And yet, what is their Lordships’ conclusion as to the legal 
rights of the family ? “ This isa long way off making him a 
trustee for the family or treating the ghatwali estate as possessed 
by the family and reducing the ghatwal to the position of Karta 
or managing head of- thé eal: Their Lordships do not- find 
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that*the incidents of Ghatwali tenure are such as to give the 
family any rights over the property while itis in the hands of 
the ghatwal ”. This is of course the logical result of the theory 
that during the subsistence of the tenure, the lands are not en- . 
joyed in proprietary right but, merely as appertaining to the 
office itself.: If this is to be the true legal view as regards service 
inams—and we see no reason for its being otherwise—it is diffi- 
cult to justify the assumption that at the moment of enfranchise- 
ment the family has a right to the property and that it accord- 
ingly becomes ordinary ‘ family property’ thereafter. 

An instructive analogy is afforded by the course of 
decisions relating to impartible Zemindaris culminating ın the 
recent Judgment of their Lordships in the Pittapore mainte- 
nance suit. Apart from the practice ordinarily obtaining 
in such estates, of which judicial notice was taken in the 
Torayur case 4, it was even as a matter of legal theory 
affirmed by Sundara Aiyar, J, in the Arni Jaghir case 3. 
that a junior members right to maintenance out of the estate 
‘must be decided on the footing of the estate being joint 
property.’ When the Pittapore case was before the High 
Court, Sankara Nair, J., held that a junior member is enti- 
tled to maintenance from the holder of the estate ‘only on 
account of his relationship and not on account of any inter- 
est in the property’ and Oldfield, J., pointed out that the plaintiff, 
not being one of thase entitled to maintenance under the Hindu 
Law texts, could claim it, if at all, only on the basis of custom. 
The Judicial Committee affirm the decision of the High Court 
and accept the view that (barring special cases falling under 
express texts) the right to maintenance can rest only on custom 
(whether presumed or proved), and it ‘follows from their reason- 
ing that such right of maintenance (even if established) would 
not imply any kind of title to the property itself. It is difficult 

to see how the members of a family stand in a better legal rela- 
tion toaservice Inam attached to any office held by one of them- 
selves than that occupied by the junior members in a family 
holding an impartible estate. The statutory restriction upon the 
alienation of the Inam is meant. not for the benefit of the family 
but for the benefit of the office from which the inam is not to 
be dissociated. The case of a ‘ personal’ ians may stand on a 
different footing. 7 = 
TZ, (1909) 20 M. L. J. 394. © 2, (1912) 28 M, D. J. 79. 
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Emperor v. Hadiyar Khan: I. L. R. 41 All. 197. : 

In this case, Mr. Justice Tudball points out very dently 
that S.477 of the Criminal Procedure Code which gives the 
Court power to charge a person for any offence referred to in 
S. 195 and try him for the same, does not enable him to con- 
vict the man without giving him a fair opportunity of defend- 
ing himself, As the learned Judge says, there is nothing in the 
section which requires a summary trial or a particularly prompt 
and speedy judgment and a “simple sense of justice’ is sufficient 
to enable one to see that even in such acase, a person “ was 
entitled to appoint a pleader, to consult with him and to defend 
himself just as an ordinary person in an ordinary criminal trial.” 





Mannu Lal v. Nalin Kamar Mookerjee; I. L. R. 41 All. 200. 


Just as on adjudication the estate devolves on the Official 
Assignee, on the annulment of the adjudication it would 
devolve again on the quondam insolvent and there is no 
reason why the latter should not carry on the suit in connec- 
tion therewith assuming of course the suit is not one in which 
the Official Assignee is enforcing a right which the Insolvency 
Act for the benefit of the creditors specially confers on him, 





Emperor v. Gopal Das: J. L. R. 41 All. 217. 

S. 367 of the Criminal Procedure ‘Code no doubt requires 
the judgment to be pronounced and signed at the same time, 
Though, the absence of signature might justify persons who are 
to act on the footing of the judgment to disregard it until it is 
properly signed, when it has been acted upon and the accused 
has not been prejudiced by the absence of signature, it is 
difficult to see how itis any more than an irregularity and the 
District Magistrate would be well within his rights if he asked 
the Magistrate to sign the judgment so as to complete the 
record. 


EEE 


Mukat Eal v. Gopal Sarup: I. L, R. 41 AH. 219. 
This was a snit for damages against a Court Amin for 
maliciously refusing. to accept the tender by the judgment 


debtor of the amount of the decree and proceeding with 
N 11 
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the sale and the question was whether art. 2 of the Limit- 
ation Act which provides a limitation of 90 days for ‘‘ doing an 
act or omitting to do an act alleged to be in pursuance of any 
enactment in force” applied to the case. It may be a question 
when a man does an act maliciously under colour of an enact- 
ment, whether it is an act alleged to be in pursuance of an 
enactment within the article. Ranchordas Morarjiv. The Munici- 
pal Commussioner for the city of Bombay t says it would not be. 
At any rate the plaintiff in such a case would notallege that it is 
in pursuance of any enactment that the defendant did the act. 
The judgment of Sir Lawrence Jenkins in that case proceeds 
upon English decisions upon similarly worded statutes. Kote 
Reddiv. Subbiah 2 refuses to recognise the distinction between 
malicious and bona fide acts and omissions in applying S. 80 
of the Tivil Procedure Code. But that judgment proceeds 
upon the special language of S. 80 which was framed ac- 
cording to the learned Chief Justice with the special object 
of steering clear of the English decisions. But all these 
cases have no bearing on cases like the present. Here according 
to the plaintiff, the defendant ought to have accepted the money 
if he acted in accordance with the statute and ought to have stop- 
ped the sale, so that the charge against him was the omission to 
do an act alleged by the plaintiff himself to be in pursuance of 
the statute. Proceeding with the sale was only consequential 
upon his non-compliance with the statute and would not furnish 
an independent cause of action. If you ignore his non-compliance 
with the statute, the sale was a proper act being in pe aauee of 
the earlier order for sale. 





Bhola Nath T2wary v. Suraj Bali Rai: I. L. R. 41 All. 223. 

A contract by the landlord with the tenant that he would 
not eject the latter if he (the tenant) paid his rent regularly may 
not be illegal but at the same time, it may not be a defence toa 
suit in ejectment unless the defendant’s interestin the land 
justified his continued occupation. The learned Judges say 
that no occupancy right was created.” If so, it is difficult to 
see how the contract wasa defence even against the original 
party to the contract but in the case in question , the plaintiff 
would seem to have been only a trapsferee. 


1- (1901) I. L. R. 25 Bom. 887, 2. (1917) I. L.R. 41 Mad. 792 (F, B) 
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Emperor v. Sarju: 1. L. R. 41 All. 231. 

In this case the Court had apparently S. 10 of the Evidence 
Act in mind. A confession by one of the accused in an enquiry 
under 8. 117 of the Criminal Procedure Code may not be taken 
into consideration under S. 30 of the Evidence Act but if it is 
admissible under any other section of the Evidence Act, we do 
not see why it should not be used provided it does not offend 
against S, 24 et seg. Except to the extent that S. 10 justifies the 
admission of the evidence we do not believe it can be used 
against the other accused. i 


— a 


Brij Narain Rai v. Mangal Prasad: I. L, R. 41 All, 235. 

This case takes a different view of the effect of the Privy 
Council decision in Sahu Ram Chandra v. Bhup Singh 1 from 
that taken by the Full Bench of five Judges of the Madras High 
Court in Arumugham Chetty v, Muthu Goundan % The Full 
Bench recognises that the language of the Privy Council justifies 
the interpretation put upon it in this case but they consider it 
obiter, If their Lordships are to be taken as stating the general 
rule as to the powers of the father and its limitations for the 
purpose of applying itto the casein hand, it would not be 
_ possible to deal with the statement as obiter. If on the other 
hand, the only point they were considering is to be taken to be 
the particular proposition of law in question in that case namely 
whether an advance contemporaneously with the mortgage 
could be regarded as an antecedent debt and all the further 
observations as only arguments and considerations leading to 
the adoption of the particular conclusion, they may be regarded 
as obiter and disregarded if they go against the trend of deci- 
sions, This is a matter on which much can be said for and 
against and on the whole, we think the High Court of Madras 
did well not te unsettle titles acquired on the faith of contrary 
‘rulings. 

Sita Nath Ghose v. Thakurdas Chakravarti: I. L. R. 46 C. 
448. : 

The correctness of the decision in this case seems to us 
open to doubt. Where 4 usufructuary mortgagee is prevented 


1, (1917) I.L, R. 89 All, 437. | 2. (1919) 87 M, L. J. 166(F. B.) 
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by the mortgagor from taking possession of the mortgaged 
property, his remedies are prima facie thase laid down in S. 68 
of the Transfer of Property Act. If the terms of the document 
are such as to constitute the transaction something more than 
a usufructuary mortgage, there is of course nothing in law to 
compel the mortgagee to pursue the remedies under S. 68 or 
deprive him of other remedies he might have (by way of sale 
or foreclosure). But it does not follow from this that when 
applying for a decree for sale or foreclosure, he can claim as 
part of the ‘mortgage-money the amount which he may be 
entitled to demand by way of damages for the mortgagor's 
default in the matter of giving him possession. (Cf. Balwant 
Singh v. Gayan Singh 1). The mere fact that as part of the- 
usufructuary mortgage arrangement the parties provide for 
enjoyment of the property by the mortgagee in lieu of interest 
will not, it seems to us, suffice especially as against a transferee 
of the mortgaged property, to import into the mortgage trans- 
action itself , a liability to pay interest, so as to make the same 
a charge on the property. The cases which recognise a charge 
in respect of ' post diem’ interest afford no analogy, for they 
really rest on a rule of construction whereby the express contract 
to pay interest is presumed or inferred to have been intended 
to relate not merely to the period specified but to the whole 
period of non-payment. (Cf Ghantayya v. Papayya 2), Again 
where a mortgagee does not, by reason of his failure to take 
possession, come within the terms of S. 72 of the Transfer of 
Property Act, it may be that on general principles he will 
nevertheless be entitled to a charge for sums paid by.him in 
preserving the property from sale, destruction etc. (Of. Upendra 
Chandra v. Tara Prasanna 5), But this is different from ` 
allowing him to add such payments to the ‘mortgage money for 
in that case he will be given a priority as against intermediate 
_alienees even tn respect of such payments, while there is nothing 
in the Act to warrant it. (Cf. Perianna v. Marudanayagam 4), 


a 
i 











1, (1918) I. L. R. 85 A, 584. ` 2,ë (1899) I, L. R, 23 M. 534, 
3, (1908) L L. R. 30 O. 794. 4, (1899) I. L, R. 22 M, 882, 
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` Reghunandan Shir v. Sheonandan Abir :I. L. R. 41 A. 182. 

While not disputing the proposition “ once it is established 
that whether by his own fraud or neglect amounting to, reck- 
lessness or wilfulness on the part of the guardian, the managing 
member of a joint Hindu family has robbed the infant members - 
of the family, no question of procedure or technical refinement 
can be allowed to standin the way of the civil court before 
which the matter is brought compelling him to discharge the 
proceeds of his robbery,” we doubt the correctness of the other 
proposition laid down viz., that “an ex parte proceeding where 
owing to default or to unforeseen accident, either party is 
absent is a proceeding known to the law as uberrima fidei, 
that is to say, the law rightly lays the duty on the person 
making a statement to the court in the absence of the other 
side to be particularly careful not to mislead it.” The proposi- 
tion so btoadly stated is likely to lead to mischievous results. 
In an exparte proceeding proper z.e., to say a proceeding in 
which no notice is issued to the other side, the proposition in 
all its broadness may be correct enough. But to hold that 
the same consequences should follow when the defendant 
does not care to be present though notice is given to him, is 
to set a premium on negligence. Such a misleading may bea 
ground for a review but it would not be a substantial ground 
for setting aside a judgment obtained. If the fact that perjured 
evidence was given is a ground for setting aside a decree after 
contest, it may a fortiori bea ground for setting aside an 
ex parte decree. But if it is not a ground in the former case, 
we doubt if it would be a*ground in the latter case. That fact 
may have an important bearing when the application is for set- 
ting aside the ex parte decree or for review or where the ques- 
tion is one of the professional propriety but we don’t think it 
would like fraud avail as a substantial ground for setting aside 
a decree once passed. Gross negligence of the guardian is a 
substantial ground for setting aside a decree but that is so 
apart from any question of uberrima fides. 


ld 


mm L o 


Nardin Das v. Dilawar: I. L, R. 41 All. 251. 
Admission of payment of consideration on a mortgage is 
admission of a valid charge on the property and the purchaser 
N 12 : 
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of the equity of redemption being a representative quoad the 
property of the person admitting, it is difficult to see why 
the admission should not be available against him, A 
doubt was raised by Manohar Singh v. Sumitra Kuar 1, Janki 
Das v. Ahmed Hussain Khan 4 as to this, what looks like an 
obvious proposition and has now been set at rest. 





Salmon v. Chintamani : I. L. R. 41 All. 254. 


The law has been decided in the same sense in Valliammatr 
v. Ramaswami Servai 3. In the absence of a duty to invest or a 
duty to hand over immediately or of a demand and refusal in 
which case the agent would be liable for a wrongful withholding 
of money or unless it is shown that he has made interest out of 
it there is no liability on the agent to pay interest. The same 
rule holds good as to executors and guardians. See Gowri v. 
Narain +£. 


Ee 


Sundara Pande v. Mussammat Kumari: I. L. R. 41 
All. 283. 

If in any particular case, the cause of action survives to the 
defendants or all the defendants or vice versa it cannot be said 
that the suit abates. If in such a case the other side does not 
choose to come on record, the only order that can be made in 
appeal is one that the appeal abates. Order 22 does not provide 
for cases where the right of suit or appeal does not survive. 
In such cases, the orders will have to be passed under the 
general law. Similarly in cases where the cause of action 
survives to the other side the other side. will have to come on 
record as representatives and then the Court would be in a 
position to pass the requisite order. 


ad 


Emperor v. Parwati., I. L.'R. 41 All, 311, 
Is a statement to the Police in the course of an .investt- 
gation under S. 154 or S. 155 Cr. P. C. absolutely ‘privileged ? 


—_# 








1. (1895) I. L. B.17 A. 428. 2. (1909) I. D, R. 25 A. 159. 
3. (1918) M. W. N. 1, 4. (1917) T L. W. 513. 


[J 
PART XIIl.] THE MADRAS LAW JOURNAL (N. I. C.) 47 


Queen Empress v. Govinda Pillai 1 held it was. The reasons for _ 
such a conclusion are somewhat more fully stated in Methuram 
Dass v. Jagannath 2. They are (i) the proceedings are essential 
preliminaries to administration of justice in Court; (ii) witnesses 
are compellable to give evidence ; (iii) they are bound to state 
the truth. The Ist and 2nd grounds still hod good but the third 
ground is no longer available. S. 161 cl. (2) of Act V of 1898 
unlike the section of the Act of 1882 does not impose an 
obligator to speak the truth. One of the cases relied upon in 
Methuram Dass v. Jagannath 2. Dawkins v. Rokeby ® would seem 
to show such a condition is not essential. In Watson v. 
Jones *:it was held that a preliminary examination by a 
Soliciton to find out what the witness can prove is pro- 
tected. The examination by the police bears an analogy to 
this. : 

S. 162 Cr. P. C. of course prohibits the use of the state- 
ments taken down by the Police as evidence apparently for any 
purpose other than the one purpose mentioned in the section 


but this does not prevent oral evidence of the statement being 
given. 





Narsingh Das v. Sada Ram: I. L. R. 41 All. 329. 


The doubt that we feel about this case is whether the 
statement imputed was at all defamatory. It is difficult to see 
how the statement could affect the moral or intellectual reputa- 
tion of the man or affect him in his character as to his caste, 
status or. calling. Imputating breaches of social propriety 
which do not involve any social penalty cannot be regarded 
as affecting a person in his character asto his caste. Nor do 
we think it justifiable to elevate caste or social proprieties to the 
position of breaches of moral code. 


Balakrishna Das v. Hira Lal: I. L. B. 41 All, 338. 


This.was a case in which there was necessity to raise a 
smaller amount but it was not possible to do so and the only 











1. (1892) I. D. R. 16 M. 235, | 2, (1901) I. L. R. 28 O 794. 
3. (1875) L. R. 7 H, L. R. 744 4, (1905) A. ©. 480. ` 
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way of raising the smaller amount was by raising a larger 
amount, There was a debt payable out of the estate to the 
extent of Rs. 7,750. The only assets available consisted 
of a house. A mortgage would leave nothing for the widow 
to live upon as the interest itself could not be paid out 
of the rent. A sale of a part of the house was also 
impossible. Under the circumstances the sale of the house 
which fetched 19900 was held justifiable. In such a case, the 
reversioner has no claim against the vendor for the differ- 
ence between the amount required and the amount raised . 
unless he was a party to any contemplated fraud by the widow. 
This case is to be distinguished from a case in which the sale 
purports to be for an amount part of which is not necessity in 
the eye of the law though the only feasible means of raising the 
necessary amount is by selling the whole land, In such a case 
_the sale would be upheld but the reversioner would be entitled 
to a charge in respect of the money misapplied. Another 
case is where the amount raised is more than is necessary and 
there is no evidence that less could not be raised in some other 
way. Even in such a case where the portion not necessary bears 
small proportion to the whole, the alienation has sometimes 
been upheld giving a charge to the reversioner. It is doubtful 
if this is justified. The latest case of the Privy Council 
seems to be opposed to it. Banwari Lal v. Mahesh }, 





1, (1918) I. L. R. 41 A. 63 (P. C). 
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Parthasaradhi Apparao v Bommadeva Satyanarayana. Ie L. 
R. 42 M. 355 P. C. 


In this case their Lordships held that ryotwari land got in 
exchange for lands acquired out of the Zamindari by the 
Government without the issue of a Permanent Sanad or a 
definite settlement of the terms on which the new land was to 
be held, could not be'considered to be permanently settled estate 
within the meaning of S. 3 of the Estates Land Act. This may 
look at first sight to be opposed to Rajındra Bahadur Singh v. 
Raghubans Kunwar \, where the fact that certain land was given 
inexchange for certain other lands witha peculiar line of 
descent presented by Government was held to engraft that line 
of descent on the lands got in exchange. The difficulty in 
adopting the analogy was that several alternative modes of settle- 
ment were possible in this case which would make the interest 
in the newly granted lands co-extensive with the interest in the 
other lands. In the absence of anything to show that any parti- 
cular mode of settlement was the one determined on, their Lord- 
ships apparently thought that the Estate could not be said 
to be permanently settled. Their Lordships are not prepared to 
accept the fact that it must have been settled permanently 
someway or Other as sufficient in itself to bingthe case within 
the definition of Estate. Their Lordships do not however go so 
far as to say that in the absence of a Sanad, or some other formal 
deed there could not be a permanent settlement at all within the 
meaning of the Act. l 

Yerlagadde Mallikarjuna Parsad v.Somayya. I. L. R. 42 M. 
400 P.C. ; 

Two questions arose in this case (i) as to the proper test for 
determining whether a land is private land, (ii) as to whether the 
benefit of S. 6 Estates Land Act would enure to a tenant holding 
over after the expiry of his term against the will and without the 
consent of his landlord. On both these questions their Lord- 
ships accept the view taken by the High Court. As to the first, 
the test according to the learned Chief Justice is that it should 
be “land which a Zamindar has cultivated himself and intends 
to resume for cultivation by himself even when from time to 
time he demises it fora season ”. On the other question their 

1, (1918 I. L. R./40 All. 470 P. O. | 
N. 13 


50 SHE MADRAS LAW JOURNAL (N. I. C.) [VOL. XXXVII. 


Lordships agree with Govinda Parma v. Dendasi Padho + in 
holding that the benefit of the section enures even after a decree 
in ejectment. A subsidiary question much discussed in the 
courts here was as to whether admission in muchilikas execut- 
ed after 1898 is relevant in determining whether a particular. 
land is private land. On this question the plain implication of 
their Lordships’ judgment is that it is evidence for their Lord- 
ships expressly refer to the admission in a Muchilika of 1907 
and go on to say that the trial Judge considered this and other 
evidence and came to the conclusion that the land was not 
private land. The question is not directly considered but the 
section which is relied upon as supporting the contrary conclu- 


sion is to be found in juxta—position to the statement as to its 
being evidence. 





Muthirulandi Poosari v. Sethurama Aiyar: I. L. R. 42 M 
425 F.B. 


An order made under S. 11 of the Survey and Boundary 
Marks Act on a dispute is given a conclusive effect by Sec. 13 
of the Act apart from any question of possession. Posses- 
sion would be material only as giving rise to a new title 
by adverse possession. The conclusive effect of the adjudi- 
cation can be destroyed only by a suit instituted in accor- 
dance with Sec. 13 of the Act and unlike in the case of fraud 
etc., the objection if any is not availableas a defence. If the 
order is ultra vires by reason of non-compliance with the 
formalities prescribed or is not one made after dispute, the 
order may be altogether ignored and this also apart from any 
question as to who is in possession. The effect of such an 
order is analogous to that of an Ordet made in a claim 
proceeding under Order 21 R. 58 et seq C. P. C, 





Muthuvelu WMudaliar v. Vythilinga Mudaliar:I. L. R. 42 M. 
407. F. B. 


In Palaniappan v. Subbaraya Govindan + Mr. Justice 
Sadasiva Aiyar took the view that the effect of S. 58 of the 
Transfer of Property Act was to convert all ostensible sales on 
condition that on default of payment of the purchase money 
on a certain date the sale shall become absolute or on condition 


1. (1910) 20M. L. J. 628. * 2, (1918) I. L. W. 80. 
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that on such payment being made the sale shall become void or 
on condition that on such payment being made the buyer shall 
transfer the property to the seller into mortgages by condi- 
tional sale apart from any question of the intention of the 
parties. The point was raised before their Lordships of the 
Privy Council in Balakrishna Das v. Legge: 3 but their Lord- 
ships did not feel called upon to express an opinion on the 
question as they found indications in the document to support 
the inference that a mortgage was intended. The Full Bench 
in this case holds that the Section has not that effect. Itis 
hoped that the decision will not be taken to affect the inclina- 
tion of courts in favour of holding such documents. to be 
mortgages for as Dr. Ghose observes, a genuine case of sale with 
a condition of re-purchase is very rare in this country. 


d 

Muhammad Esuf Sahib v. Moulvi Abbul Satar Sahib: 
I. L. R. 42 M. 161. 

When a land is granted for the upkeep of a mosque and 
for religious services therein we do not think there is any ground 
for holding the inam to be a service Inam merely and nota 
religious trust. Service Inams for religious services themselves 
are really trusts but the right of resumption would be in the 
Government or other grantor and not in the religious trust for 
whose benefit the service is performed. In the case of such 
service inam lands granted by Government the Government 
itself is the trustee quoad the property-an imperfect trustee it 
may be and the trustees of the mosque or temple would have no 
right to manage or resume.those lands. When the property is 
transferred to the trust though the object of the grant is to main- 
tain a service, the property becomes one belonging to the 
trust. In sucha case, the property is ordinarily marked in 
Government registers‘as Devadayam. The fact that the Inam 
is not solely devoted to Service but is also for ceremonies etc. 
in the temple or mosque is decisive that the grant is not to the 
performer of the service but to the trust for whose benefit the 
service is performed. , 

In this case, it was argued that the original dedication was 
bad because it was defeasible and hence conditional but “the 
Crown grants Act was sufficient answer to that. 


ee ee 
1, (1899) I. L. R, 22 Al . 149. 
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° If the defendants were trustees and the Inam was resumed 
by reason of their default, S. 88 of the Trusts Act was rightly 
invoked in aid of the trust. Ifthe assessment alone was the 
‘Inam but the trust owned the occupancy, the trust would con- 
tinue owner of that right as previously. If the trust did not own 
the occupancy rightbut the trustee in his own private right owned 
it then also there would be no question but that the trust could 
not lay claim to the occupancy right which never belonged to 
it. If on the other hand the trust owned itas a part of the 
Inam grant, and the resumption was due to the breach of trust 
on the part of the trustees, S. 88 would come in and secure the 
lands to the trust whatever the grounds on which the grant is 
made to the trustee. Even if there was no default on the 
part of the grantee but the default was that of his predecessor 
or the resumption was due to circumstances beyond the con- 
trol of the trustee, their Lordships say in this case, we think 
rightly, as the Government makes the grant of the occupancy 
usually to the person in occupation, it lies on the grantee wher 
he is the trustee to show that the grant was not made by 
reason of his occupation on behalf of the trust but for some 
other reason quite independent of that fact. 


There was another question in the case and thatis whether 
the mosque was public or private. When the public are allowed 
freely to a place of worship, the presumption arises at once, we 
think, that it is a public institution and a very heavy burden 
lies on those that claim the institution to be a private one to 
show that it did not lose its character as private trust even if 
it was such a one in inception. 


In Re. Padmanabha Hebbara:]. L. R. 42 M. 422. 


The answer to the reference could not having regard to the 

Full Bench decision of five Judges in 82 M. 49 be otherwise. 

Nor is the conclusion to be regretted as it 1s always open to the 

Court to direct an officer of the court to file a complaint if 

the Court is of opinion that public intefests demand a prosecu- 
` tion. 
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Vadamalai Thiravanata Senga Pandia Thevar v. Sankara- 
moorti Nair. I. L. R. 42 M 197.. 

Rent is defined in S. 3 Cl. (ii) of the Estates Land Act as 
whatever is lawfully payable in money or kind or in both to the 
landholder for the use or occupation of land in his Estate for 
the purpose of agriculture and it includes whatever is payable on 
account of the use of water supplied or taken för cultivation. 
Sub. cl. (a) further says that for the purpose of certain sections 
(one of which is Sec. 143) rent includes cess, fee or sum payable 
by a ryot as such in addition to the rent due according to law 
or usage having the force of the law. S. 143 says that the land- 
holders shall not exact from their ryots anything in addition to 
the rent lawfully payable. In this connection it may be useful 
to read S. 5 of the Rent Recovery Act which prohibited the levy 
of unauthorised taxes, 7. e., to say in excess of the rent or other. 
authorised charge and Ss. 4 and 5 of the Permanent Settlement 
Regulation 25 of 1802 under the former of which the Govern- 
ment reserves to itself the entire exercise of its discretion in 
continuing or abolishing articles of revenue like salt and salt- 
petre, Abkari Customs, personal and professional taxes, as well 
as those derived from markets, fairs or bazars and under the 
latter the Government undertakes exclusively the. duty of 
maintaining the police. A consideration of these sections yields 
certain positive and certain negative conclusions which though 
not comprehensive enough to include all situations may still be 
of assistance in determining whether a particular cess is binding 
or not. (i) The effect of Ss. 4 and 5 of the permanent Settle- 
ment regulation is to make all cesses and taxes which are of the 
character therein described irrecoverable (ii) Payment of cesses 
in their nature voluntary cannot be enforced. Tirupani, Kovil 
Mahima etc., (cesses for the benefit of témples)-have been held to 
be such in Sriparaparaju Ramanna v. Mallikarjuna Prasada, t, 
Ramalingam Chettiar v. Ramaswami diyar 2, Sellappa v. 
Velayuđha 3. Similarly Grama Pichae Mahamai or Nazar 
Bheti. Ramaswami v. Sundaram 4. Purohit cess Venkata Sub- 
banna v. Raja Yachendrula 5, Kalyana Mamool Devanai v. 
Raghunatha Rao 6. (iii) Cossi must have relation to the 





1. (1893) I. L. R. 17T M. 43. 9. (1902) 18 M. L J; 879. 
5, (1907) I. L..R. 80 M. 498. 4, (1915) 30 I. O. 166. 
5. (1908) 19 M. L. J. 278.4 _ 6, (1912) 18 I. 0. 298. 
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land either by reason of their being quid pro quo for 
occupation or by reason of their being made payable by the 
ryot as such. Payment which is merely a mark of honour or 
respect to the landlord cannot be regarded either as a quid pro 
quo or as payable by the ryot as such e. g., Sankaranti 
Mamool Jagannatha v. Appalaswami 1, Pakyelai, Tayir Mutti 
Chidambaram v. dyyavu ?. A cess may have been paid for 
a long time and even may have been lawful at one time. 
But since, because its raison d'etre. fails it may become un- 
enforceable.. Thus Kanganam which is properly leviable when 
payment of rent is by division of crops loses its raison d'etre. 
on the rent being fixed in money. Arunchallam Chettiar v. 
Mangalam 3}. Similarly, a water-tax or something similar loses 
its raison when other sources of water are substituted for 
which the tenant has to pay or no water at all is supplied. 
Bommadevara Venkatanarasimha Naidu v. Somanedam Ram- 
amma 4. The village servants cess may be lawful enough 
when they are remunerated by the Zamindar but when the 
Government undertakes to pay them and the landlord has not 
got to pay the enforcing of the payment of the cess becomes 
improper. Owing to great variation in standards of measure- 
ment vast or a certain margin to equalise the deficiency used to 
be paid. There can be no justification for such a cess now and 
none at any time in case of payment of rent by division of 
produce. Again, in days of debased and easily tampered coin- 
age there may have been some justification for cesses like 
Vattam, Kazana Takrar Ramaswami v. Sundaram 5, Devanat v. 
Raghunatha Rao ©, but they have no justification now. Long pay- 
ment would no doubt raise a presumption in favour of legality 
but where the nature or the character of the cess is plain no 
length of time can legalise what is illegal or improper. In 
Arunachallam Chettiar v. Mangalam 8, a cess known as Pancha- 
vat which was compensation for loss to crop by cattle, theft etc., 
was disallowed as it was asortof insurance by the tenant 
against negligence which is unwarranted by law. 


Parameswear Aiar v, Land Acquisition Collector : I. L. R. 42 
M. 231. 

It is difficult to see how the fact that the reference by the 
Collector is tantamount to a plaint can. convert his function 


1. (1914) 28 M. D. J. 75. 2. (1914) 29 M. L. J. 746. 
3. (1915) I. L, R. 40 M, 640 4. » (1912) 16 I. C. 208. 
5. (1915) 80 I. C. 166, 6. (1912) 18 I. O. 298. 
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into a judicial one but even supposing the function is judicial 
or quasi judicial, the authority of the High Court is restricted 
both under S. 115, C. P. C. and S. 107 Government of India Act 
to courts—in the former case to courts subordinate to it in the 
latter to courts subject to its appellate jurisdiction. The hiatus 
in the argument-is the absence of the principle necessary to con- 
vert the land acquisition officer into a Court subordinate to the 
High Court. There is no provision of law under which the 
land acquisition Collector is declared subordinate to the High 
Court. We think the learned Judges in Natesa Aiyar v. 
Appavu Padayachi 1 were right in holding that the High Court 
has no jurisdiction under either of these sections. Apart from 
any authority, the party who has the right to have the matter 
referred must have a remedy. Ubi Jus, ibi remedium. Accord- 
ing to well recognised principles, where a statutor§ duty is 
created in favour of a party and there is no remedy prescribed 
in the Statute, he has his common law and equitable remedies 
viz., damages and injunction 27 Hals. p. 184, Injunction takes 
the place of mandamus in the mofussil. 


Kandasami Pillai v. Ramasai Marwadi; I. L. R. 42 M. 303. 


In this case, their Lordships held that a lessee is entitled to 
recover possession from the lessor though he has not paid the 
premium in accordance with contract. The effect of the reason- 
ing seems to be that the Court can’t make delivery of possession 
conditional on payment though in the case the point did not arise 
as the condition incorporated by the learned Chief Justice in the 
decree was not questioned*in appeal. There is nothing in the 
Transfer of Property Act to justify a lien possessory or otherwise 
in favour of the lessor. The vendor’s lien is non-possessory 
under the Transfer of Property Act. Even if there is a charge 
in favour of the lessor, it could not stand on a higher footing 
than the vendor’s lien. Whether the decree could not be 
justified on the grounds suggested in Ramanathan Chettiar v. 
Veera Nagappa Chettiar ? (see also Muthu Chetty v. Karuppan 
Chetty 3 Subrahmania Aiyar v. Poovan 4,) did not directly 
arise in this case-by the course the case took. The learned 


1. (1913) 24 M. L. J. 488. ° 
a. (1911) 10 I. O. 392=(1911) 2 M. W. N.'325. 
8. (1911) 21. M, L. J. 286. 4. (1902) I. L. R. 27 M, 28 
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Chief Justice’s justification for the decree as a sort of counter- 
claim on the lien cannot be supported both because there is no 
lien under the Transfer of Property Act and because the Indian 
Procedure does not recognise a counter claim except to the 
limited extent set forth in Order 8 R. 6. On the main point dis- 
cussed in the case, we agree that the contrary conclusion 
involves a failure to recognise the radical difference that exists 
between a contract and a conveyance and the fact that ali the 
defences that are open in the case of a contract are not open 
in the case ofa conveyance. 


Sarvothama Rao v. Chinnaswam Pillai: I. L. R. 42 M. 507. 

This judgment cannot wholly stand in the face of the 
Privy Cowncil judgment in Hukam Chand Boid v. Pirthi Chand 
Lal Chowdry 1. The judgment of the appellate court that reversed 
the decree in plaintiff's favour would be the starting point 


~ under that ruling. The combined effect of the two Privy. 


Council cases Hanuman Kamat v. Hanuman Mandar 2? and 
Hukam Chand v. Pirthi Chand 2, would seem to be that the 
purchaser may sue within 3 years from the time his possession 
is taken away or, when the sale is declared to be infructuous. 
by the Court not necessarily finally whichever is the later date. 


e 
a 
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1. (1918) 36 MM, I. J. 557 P. O. 2, (1891) I. LR. 19 G, 128. 
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Sunderabai v. The Collector of Belgaum. I. L.R. 43 B. 376 
PG: 


Comparing this case with the decision of the Calcutta High 
Court in Sarat Chander Bose v. Saraswati Debi, 1 one cannot 
help feeling that the Calcutta decision insists on a more exact- 
ing standard for the application of S. 5 of the Limitation Act. 
Wher there has been no inaction on the part of the litigant, it 
seems too much to punish him for having acted upon erroneous 
legal advice on the mere ground that if the adviser had been 
more careful the mistake might not have arisen. In so far as 
the Calcutta case also proceeds on the delay that occurred even 
after the discovery of the mistake, the position is of course dif- 
ferent. 


Incidentally we may observe that their’ Lordships express 
their approval of the Bombay view, which also undérlies the 
Madras Full Bench Judgments in Ramiah v. Ramaswami 2,.and 
Arunachala v. Rengaswami 8, that in suits for declaration and 
for consequential relief, the valuation placed thereon by the 
plaintiff is the standard for determining the court-fee, as well as 
the forum. One limitation upon this rule is illustrated by the later 
decision in Rachappa v. Shidappa 4, a case in which the declara- 
tion was asked for as an independent relief by itself, the claim 
fo injunction relating only to a small portion of the property in 
dispute. Their Lordships point out that in such a case the suit 
really comprises two subject matters and the court-fee must be 
calculated on the ad-valorem basis so far as the injunction is con- 
cerned and at rupees ten under Schedule II, Art. 17 so far as 
the declaration is concerned. The result of this of course is that 
the forum will depend no? upon the valuation which the plain” 
tif may put upon his prayer for injunction but also upon the 
real value of the property in respect of which the declaration is 
prayed for. In the light of their Lordships’ observation in this 
case it seems to us that the judgment in Rajagopaia v. Vijaya 
Raghavalw 5 may require further consideration. The plaintiffs 
there prayed (1) for a declaration that a certain decree was of no 
legal effect against them ‘or certain properties in their hands and 
(2) for possession of the properties which had been sold in exe- 
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1. (1907) I, L. R. 34 ©. 216. ` 2. (1818) 24 M. L. J. 285, 
3. (1914) I. L.R 88M, 922, ' &. (1918) I. L. R. 48 B. 507 P.O. 
j 5. (1f84) I. L. R. 38 M. 1184. i 
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cution of that decree. The relief by way of possession of course 
falls under S. 7 Cl. 5 of the Court Fees Act, but the declaratory 
relief cannot it seems to us properly be regarded in the circum- 
stances of the case as only ancillary to the’prayer for possession. 
The result then will be either that a separate ten rupees fee must 
be paid in respect of it or (in the view taken in Arunachala vV. 
Rengaswami 1that a prayer for declaration in such cases 
really involves a consequential relief as well) the plaintiff must 
be asked to put a separate valuation of his own on this prayer 
and pay Court fee accordingly. The question of jurisdiction 
will also depend upon which of these two views is taken. 





Bhagirathibai v. Roshanhi I. L. R. £3 B. 412. 


In many parts of this presidency and evidently in parts of 
the Bombay presidency as well, the ways and habits of Mahome- 
dan families so ‘closely resemble these of Hindus that Courts. 
have sometimes applied to cases between the former, principles 
and ideas properly applicable only to the latter. Having regard 
to the theory of the Mahomedan law it seems difficult to say 
that any one of the heirs of a deceased Mahomedan has a legaj 
fight to bind or represent his co-heirs in transactions relatir yy 
to the estate. Butin view of the equally well established ‘rule 
that under the Mahomedan law the payment of delyts is 
the first charge on the inheritance it is perhaps too 
much of formal technicality to insist that even W'nen one 
of the heirs is in sole possession of the estate 3, creditor 
of the deceased cannot treat him as representing “thé inheri- 
tance but must either initiate administration. proceedings 
or make sure that all the co-beirs are impleade.d im the suit. It 
is not uncommon in other branches of the law to find that 
even as between persons with independen# titles an adjudica- 
tion fairly obtained against the estate as represented by one of 
them is held to bind the others as well of. the case of widows 
and reversioners, life tenants and remaindermen etc, 


We are unable to agree with the view taken in this case 
that even in connection with a suit for the recovery of a debt: 
due by the ancestor, a qualified theory of representation of the 
G5, (0924) 2 L R 88 M. 995), 
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estate by the co-heir in possession is not recognised by the 
Mahomedan law. The texts bearing on the point are referred 
to by Abdur Rahim, J., ‘in his judgment in 4ddul Majid v, 
Krishnama Chariar 1 and we do not understand the learned 
Judge (or the judgment in Amir Dulhin v. Baij Nath Singh ?) as 
expressing any preference for the Allahabad view tbat the 
doctrine of the Mahomedan law in this respect has been super- 
seded by the Civil Procedure Code. If the Hindu law rule of 
representation in suits can subsist in spite of the code, we see 
no insuperable difficulty in the way of the continuance of the 
Mahomedan law rule as well. The passage from Khirajmal v. 
Daim 3 quoted by Mr. justice Srinivasaiyangar in Abdul Majid’s 
case would show that the doctrine in this qualified form was 
by no means considered repugnant to general principles. If 
in the present case the learned Judges of the Bombay High 
Court had rested content with basing their decision on the 
circumstance that the heir whose share was in question had 
been impleaded ina prior suit but given up (without leave 
obtained to sue her again though permission was obtained 
against the others) the decision might have been unexception- 
able. . 

Pandu Vithoji v. Goma Ramji. I. L. R. 43 B. 472, 

The decision in this case accords with the preponderance 
of authority in Madras also, in so far as it holds that an alienee 
from a co-parcener of one item of joint family property has no 
right as against members who are not bound by that alienation 
to sye for recovery of possession of that item Or even for a 
partition merely of his glienor’s share in that item. His right is 
only an equity to be worked out by a suit for general partition. 
But we are not sure if in the particular case the learned Judges 
were tight in confining their declaration to the alienor’s share in 
the property sold. The sale purported to be of the whole of a 
specific item. It may be a question whether what purports to 
be a sale of a whole may be given effect to as a sale of a share 3 
and we may point opi that ın Subba Reddi v. Venkatarama 
Reddi 4 dealing with the transaction in the executory stage, 
Sankaran Nair, J., refused to enforce specific performance of 











K Å— aa m 
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suoh a contract as against the vendor’s share. But we think 
that where the sale has been completed there is both reason and 
authority in favour of upholding it to the extent to which the 
vendor can legally act. If however it be held that even when 
a member transfers his share in specific property the transferee 
gets no right to the property as such but by some rule of equi- 
ty analogous to S. 43 of the Transfer of Property Act can at 
best only ask that if possible that property should be allot- 
ted to his vendor’s share in a general partition. (cf. Manjaya 
v. Shanmuga 1, Maharajah of Bobbili v. Venkataramanyilu 
Naidu 2). The same principle will to that limited extent equally 
avail a purchaser of the whole of a specific item froma mem- 
ber ; and, if without prejudice to the other co-parceners that 
item can be alloted to the alienor’s share, there is no reason 
why the transferee should only get a share in the item and 
not the whole (See the observations of Justice Bashyam 
Aiyangar in Atyyagiri v. Aiyyagiri 8). 





Basappa v. Sidpamappa: I. L. R. 43 B. 481. 

The learned Judges evidently take the view that a Hindu 
is competent to makean adoption if he or she has attained 
years of discretion or suficient maturity of understanding to 
comprehend the nature of the act. The test is no doubt in- 
telligible but is marred by a certain amount of vagueness 
which in consequence of a possible difference of opinion may 
involve the validity of such adoptions in prolonged uncertainty 
—especially if, as held in Saættıraju v. Venkataswamj * the 
adoption is incapable of being validated by subsequent recog- 
nition, acquiescence or ratification. In the Madras case, Sada- 
siva lyer, J., would seem to insist that the adopter must have 
attained the age of majority according to the Hindu law, which 
he fixes at the completion of the 15th (and not of the 16th) 


year. 








1. (1918) I. L. R, 88 M. 684. 2. (1914). D. R. 39 M. 265. 
3. (1902) I. L. K. 25 R. 690 at 715-716. 4. (£916) I. L. R. 40 M. 525. 
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Jones v. Administrator General of Bengal: I. L. R. 46 C. 485. 

In view of the numerous cases which have laid down that 
the Indian Succession Act is a completė and exhaustive code 
by ıtself, it is difficult to quarrel with the learned Judges for 
refusing to import into India by way of exception to its provi- 
sions, the rule now well-established in England (see In re 
Tayler, 1) that a gift in favour of a charity arising upon the 
failure of a prior gift in favour of another charity is not 
governed by the rule against remoteness. §. 105 of the Succes- 
sion Act has no relation to this subject and we have not 
been able to trace the reason why the rule established 
in England as early as in 1849 by the Chirist’s Hospital 
Case was not incorporated in the Act. We are aware that 
that rule has been criticised by Professor Gray as resting on a 
confusion beiween the two senses of the term ‘perpetuity’ t.e., 
‘inalienability,/ and ‘remoteness’; and he points out with 
reference to Lord Cottenham’s . reasoning in the Christ's 
Hospital Case that the fact thata charitable endowment is 
inahenable is of itself no reason justifying the creation of a fresh 
future interest at a remote time (See Gray on Perpetuities. Chap, 
XVIII and Mookerjee's Law of Perpetuities in India, Chap. X.). 
But itis evident that the Indian Legislature has not adopted 
Prof. Gray’s view for in the Transfer of Property Act we find S. 
17 which excludes transfers in, favour of charities etc., from the 
operation of the rule against perpetuties. (S.14), And curious- 
ly enough, the language of S.17 carries the exemption even 
further than seems to be allowed in England; for under the 
English law, the exception is restricted to a limitation following 
upon a prior limitation aiso m favour of a charity, (cf. In re 
Bowen 2), whereas 8. 17 of the Transfer of Property Act would 
also save a remote gift in favour of a charity following upona 
prior gift ewen in favour of a private individual. We have thus a 
rather anomalous situation under which a considerable latitude 
is allowed to dispositions of the kind in question if made inter- 
vivos but a much stricter rule governs the same if made by will. 
The matter seems to be aécicdental rather than attributable to 
any conceivable reason or policy ; but any way the remedy 
would seem to lie, in the hands of the Legislature, It only 


1. L. R. (1891) 3, Ch. 259, > 2. Ju, R. (1893) 2 Ch, 494, 
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eremains to refer to the suggestion of Mr. Justice Chaudhri that the 
language of S. 101 of the Succession Act is itself inapplicable to 
charitable gifts. This is difficult to reconcile with the a sump- 
tion in S. 17 of the Transfer of Property Act that the language 
of S. 14—which corresponds to S. 101 of the Succession Act— 
will proprio vigore cover gifts in favour of charities as well. 


p 


Gulam Goss v., Shivram Pandurang I. L. R. 43 B 487. 


But for one complicating factor, ihe decision in this case 
would have been unexceptionable and fully supported by the 
principles set forth in the judgment of Bhashyam Iyengar, J. 
in Ahimsa Bibi v. Abdul Kader 1. A Muhamadan mortgagor 
died leaving several heirs and one of them (his widow) sold the 
whole? property to the mortgagee who accordingly got into 
‘possession. More than 12 years after this sale, the other heirs 
brought a suit to redeem the mortgage, treating the sale as not 
binding on them ; and in answer to a plea of limitation based 
on Art. 144, they relied on their minority at the date of the sale. 
But as one of them had attained majority more than 
three years before suit, the court had to decide the question 
of the application of Ss. 6 and 7 to the case. But for 
the fact that the widow who sold the property was herself 
a coheir and the purchaser was the mortgagee, the 
claim in question would certainly have .been joint and 
indivisible and as such saved by 8. 7 evenin respect of 
those who had attained majority before 3 years of the suit. 
Whether the sale by the widow (if held valid onlyas to her 
share) does not split up the mortgage (under S. 60 of the Trans- 
fer of Property Act) so as to entitle the other coheirs to sue in~ 

dependently for redemption of their respective shares, the 
~ learned Judges do not consider, but this aspect of the matter 
will clearly have a bearing on the application of S. 7 of the 
Limitation Act to the case (Cf. Manzur Ali v. Mahmudan-nu- 
nisa 2 Johnson v. The Madras Railway Co. 8 and Hariher v. 
Bholi Pershad £ See also, Hamida Bib v. Ahmad Husain) 5, 











1. (1901) I. L. R. 25 M. 26. 2. (1902) I L. R. 25 A. 155. 
3. (1905) I. L.R 28M. 479. 4. (1907) 6 C. L. J. 888. 
6. (1909) I.L. Re31 A. 835. 
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Bhuta. v. Lakadu I. L. R. 43 B. 492.~- eir ° 

But for the fact that Beaman, J. has found it oe to 
come to a different conclusion we should have thought that 
only one answer (which is that of Heaton and Shah JJ.) could 
be given to the question raised in this case, A plaintiff getting 
into possession under the decree of a court of first instance 
is dispossessed on the reversal of that decree by an appellate 
Court, but on second appeal he succeeds and seeks to recover 
damages for his exclusion under the decree of the first appel- 
late court. Whether this claim could be asserted in a separate 
suit would depend upon whether it is not covered by S. 144 of 
the Code. It is somewhat difficult to follow the reasoning 
_ by which Justice Beaman arrives at the conclusion that the claim 
does not fall under S. 144, There is nothing admittedly in the 
language of S, 144 or inits collocation to lead to that view. 
The judgment does not seem to rest on the nature of the 
particular property in dispute (a well) but on broad principles. 
With reference to what is relied on as the “principle of restitu- 
tion” we do not see how it is more appropriate to the case of a 
defendant than that of a plaintiff or to the decree of a first 
appellate Court than to that of a second appellate Court. Long 
betore the enactment of a statutory provision on the point, the 
Privy Council recognised it asa duty incumbent upon the 
Court to do everything in its power to make amends to a party 
who has suffered by its own mistake. Th estatus quo ante contemp- 
lated by the rule is not necessarily the status before the date of 
the suit (as the learned judge seems tu assume) but the status 
prior to the date of the decision which is held erroneous and 
the rule will accordingly hold good as much when the decision 
of an appellate Court is held erroneous as when the judgment 
of a Court of first instance is reversed. And even if there 
should be any room for doubt on the point ıt rather seems to 
us more consistent with the policy underlying S. 144 and the 
spirit of more than one pronouncement of the Judicial Com- 
mittee to regard the matter as one in restitution. 


That the plaintiff.in the case under consideration is 
entitled to some redress in respect of his exclusion for the 
intermediate - period can scarcely be denied. What over- 
powering rule Or principle is there to require that he should 
seek such redress only b} a separate suit ? Beaman, J. thinks 
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that a plaintiff who presumably is out of possession at the dtea 
of suit must be deemed to continue so till he gets in under the 
decree of a court of final appeal. Weare aware of no basis 
for such a fiction in the face of the fact that the plaintiff has 
got in under the first Court’s decree. Even if the learned 
Judge’s assumption be correct, the only result will be that 
the decree of the final appellate court will award him 
mesne profits for the period between the date of suit and 
its own decree (or of taking possession), and in calculating 
mesn profits a deduction will have to be made for the 
period during which the plaintiff has in fact been in posses- 
sion. We see no advantage either in convenience or in 
‘principle that follows upon the adoption of this circuitous pro- 
cess.What is the incongruity in a person having some remedy in 
execution and at the same time some further remedies by way 
of restitution. Take the case of a defendant who is dispossess- 
ed in execution of the first court’s decree: if he succeeds in 
appeal, it cannot be denied that any costs awarded to him will 
be recovered by proceedings in execution. But even Beaman, J. 
would not deny that he could also recover by way of restitution 
mesne profits for the period he had been out of possession 
Why should it make any difference if the person is a plaintiff 
and not a defendant ? 


Bibhuti Bhusan Biswas v. Bhuban Ram. I. L. R. 46 C. 515. 

The decision in this case seems unexceptionable, but the 
distinction suggested with reference to Rex v. Medley l, and 
Queen v. ad ii 2, in they ‘were decided under the common 
Law i = and *are no authority on the 
construction of the Penal Code’ is somewhat misleading. 
These very cases recognise ‘ the rule that the principal is not 
responsible criminally for the acts of the servant or agent,’ 
But the indictment against the principal for the nuisance 
created by his servants was upheld on the ground that the 
proceeding was really the substitute for a civil action (in the 
particular circumstances), the object being ‘not to punish but 
really to prevent the recurrence of the mischief.’ (Cf. proceedings 
under chapter 10 of the Criminal Procedure Code in India.) 


——— 
—e 


1, (1884) 6G. and P. 222. °2 (1866) L. R. 1 Q. B. 702. 
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Upendra Chandra Chadra v. Hukum Chand De. I. L. R.°46 
C. 522. 

Whether ascribe can also be regarded as an attesting 
witness (though-not described as such) may depend upon the 
circumstances of each case, but it seems to us that the learned 
judges here express themselves too widely when they say that Uma 
Nath having executed the document for and on behalf of the 
mortgagor was not competent to attest his own signature etc. 
Umanath did not sign his name but only wrote the name of the 
mortgagor who was illiterate. We do not see how this makes 
him an executant (or agent for the purpose of execution) as the 
learned judges assume. With illiterate executants in this coun- 
try the touching of the pen is taken to be tantamount to execu- 
tion and the scribe then writes out the name on the document. 
The scribe is in such circumstances best fitted to spe&k to the 
execution of the document by the illiterate man and it would be 
unfortunate if it should be assumed that he is legally disqualified 
to bean attestor. There is no need for importing into the transac- 
tion a fiction of ‘agency’ with all its legal implications. 


— r 


Ramalinga Chetty v. Sivachidambara Chetty: I. L. R. 42 
M 440. | 

In Ballayya v. Ramavadhanulu 1, it was held that a 
dedication of property did snot require writing and we think 
rightly so. A transfer of property may be made without writing 
in every case in which a writing is not expressly required by 
law (S. 9 of the Transfer of Property Act). Dedication is not 
one of the transactions for which the “Transfer of Property Act 
requires writing. The definition of the words “ transfer of 
property” in the Transfer of Property Act excludes all transfers 
other than those in favour of or by living persons. Is deity a 
living person in the sense in which that term is used in the 
section? It is only in an ideal sense that the property is vested 
in the idol. The title to institute a suit on behalf of the idol 
is vested in the Manager and notin the idol with the conse- 
quence that his minority is a ground of exemption from 
limitation. As pointed out in Bhupati Nath Smvritittirtha v. Ram 
Lal Maitra 2, in the eye of the law, there is no gift in favour 


| ta UPAR aoa WO ee Iy ma 
1. (1908) 18 M. L. J. 364, 2. (1909) I. L. R. 87 Cal, 128 at 153, 
N. 17 : 
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of ‘the idol at all ; it is mere dedication for the purposes of which 
the deity is a comprehensive symbol. The Trusts Act does not 
apply to religious trusts. But if there is a document then S. 17 
of the Registration Act may require registration. As regards 
the power of the manager of a Hindu family to make sucha 
dedication on the occasion of funeral ceremonies, we have 
travelled far from the position taken by Mr. Justice Muthusamy 
Iyer that the power is confined to “indispensable” religious 
ceremonies. Having regard to the great value attached to im- 
moveable property under the Hindu Law and the likelihood of 
fraud being perpetrated on the junior members when managing 
members are not the ancestors of the other members if their 
power is unduly extended, we should think that it is safer to 
err on the side of strictness. 


Rangasami Goundan v. Nachiappa Goundan:—I. L. R. 42 M 
523 (P. C.). 

Till the decision of the Privy Council in Bajtangi s case 1, 
it was taken to be fairly established that one reversioner 
does not claim through another and any consent given by or 
estoppel binding on him would not affect the real reversioner, 
It was thought thai Bajrangi Singh’s case 1 had engrafted an 
exception to the rule when the next reversioner was the son. 
It was thought that the special relationship between father and 
son justified an estoppel against the sons. There was an attempt 
in some cases even to extend this exception to cases where 
the real reversioner was, though not the son, the heir of the 
reversioner consenting to the alienation. Their Lordships in 
this case explain that no such exception was intended to be 
laid down to the general principle above referred to in Bajran- 
gi’s case.4 According to their Lordships, that case only laid 
down that the sale of the entire estate with the consent of the 
whole body of reversioners was good against the actual rever- 
sioners. In thus explaining the’ earlier case, their Lord- 
ships make an exhaustive survey of the field and lay down 
certain propositions which with one exception seem to be 
perfectly plain and should settle many a controversy on this 
tangled subject. (1) An alienation by the widow: in favour of 


1. (19073 I. L, R. 38 al 
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the whole body of reversioners-of the entire property may be 
supported as a surrender. Surrender of her entire interest in 
any part of the estate is insufficient. The surrender must be a 
bona fide surrender and not a device to divide the estate with 
the reversioner. (2) Consent of the immediate reversioners 1s 
presumptive proof of necessity. This presumption cannot arise 
where the transaction is a gift (except possibly where the gift 
is for a pious or religious purpose or to female relations like 
daughters or sisters). (3) Alienation of the entire estate with 
consent may be supported as a surrender. 


(4) Consent by one reversioner does not bind another who 
is the actual reversioner whatever the relationship the latter 
bears to the former. 


(5) An alienation by the window can be validly,ratified 
by the actual reversioner only after his estate has fallen in 
and when he has full knowledge of the facts. 


(6) But something may be done even before that time 
which may amount to an election to hold the deed good. This 
is.a proposition which we should have liked their Lordships 
to elaborate a little further for this does not seem to be undis- 
tinguishable from the much-canvassed doctrine of estoppel. In 
Harchandi Lal v. Sheoraj Singh 1 and Kanhai Lalv. Brij Lal ?, 
their Lordships seem to recognise the principle of estoppel as 
against the actual reversioner consenting though it is necessary 
as in all cases of estoppel that the alienee should have acted 
on the representation to his detriment which cannot be pre- 
dicated when he was fully aware of the facts and the title in 
which the reversioner acquires right to the property must be 
his title as reversioner. (See Gur Narayan v. Sheo Lal 8), 
He cannot affect directly his reversionary interest by way of 
contract; apart from estoppel the only way he can bind himself 
to support the alienation possibly is by agreeing not to object 
toit when reversion fallsin. This may be what their Lord- 
ships mean by election to hold the title good. One could not 
help very much regretting that their lordships do not make the 
point clearer. . 














ey 











1, (1916) I. L. R. 39 A. 178. 2. (1918) I. L. R. 40 A 487 
8, (1918) I.L. R46 O. 566. 
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Raja of Ramnad v. Sundara Pandisami Teyar : I. L. R.42 M. 
581 P.C. 

Where a Zamindar as such agreed to pay a rival claimant 
and his descendants from generation to generation an allowance 
and settled a portion of the Zamindari, their Lordships held (i) 
that there was a charge in favour of the grantee in respect of 
the allowance (fi) that the words were words of inheritance and 
included even collaterals. On the question much discussed 
before the Court below viz., as to whether the doctrine of 
perpetuity would apply to such a contract, their Lordships say 
that the doctrine has no application to charges whatever might 
be said about that if the matter lay only in covenant. 


One of the arguments before their Lordships (apparently in 
inadvertence of the fact that the reversioner was equally the 
heir to the woman) was as to whether the income would go to 
the reversioner as such. On this point their Lordships say it 
may be that the presumption is that she does not treat the in- 
come as an accretion to the estate but she may so treat it and 
it is a question of factin each case whether it has been so 
treated. The case can hardly be regarded as expressing a 
definite opinion of the Privy Council on the point. 


Krishna Chetty v. Gilbert Pinto :I. L. R. 42 M. 654. 

The Transfer of Property Act does not authorise relief 
against forfeiture in any case except non-payment of rent. So 
far as covenants against alienation are concerned, S. 10 which 
applies equally to agricultural leases makes it valid. The Privy 
Council has made clear in more cases than one their 
view against general equitable power to relieve—for ins- 
tance to relieve against high rate of interest apart from S. 74 
of the Contract Act or undue influence. Where forfeiture is 
for non-payment of money, equity has always recognised juris- 
diction in Courts to relieve against it, but this jurisdiction is 
distinct in character from that under S. 74 for whereas under 
that section the Court awards damages not exceeding the 
penalty in equity, conditional-decree enforcing the forfeiture is 
passed. S. 74 we do not think has anything to do with the 
determination of estates. It has reference to*purely contractual 
provisions. . ` 


— ED 


e 
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Emperor v. Haji Gulam Mahomed, I. L. R. 43 B. 531. 

A landlord takes the law into his own hands as much 
when he prevents an overstaying tenant from entering into the 
leased premises as when he drives him out ; and the policy 
of the law (to be consistent) must discountenance the first quite 
as much as the second. In view of the distinction pointed out 
in the judgment between the law in England and the law here 
we would observe that the arguments and the Judgment in 
Beddaill v. Maitland 1, give one a better and more accurate idea 
of the English law bearing on the present topic than the short 
judgment in Jones v. Foley 2. Even in England, it won’t be 
right to say that the law encourages high-handedness on the 
part of an owner of property against a person unlawfully in pos- 
session thereof but it affords the latter no civil remedy against 
the former for forcible eviction. It is in this respect that the 
Indian law (as enacted in S. 9 of the PPELIRG Relief ae makes 
a departure. 


In re Vithal Bhimarao Kulkarni, I. L. R. 43 B. 538. 

We do not think any useful purpose is served by att- 
empting to ‘distinguish the Calcutta cases in the manner attemp- 
ted by Hayward, J. In re Mallipaddi Gopaya ® the Madras High 
court has expressly declined to follow the Calcutta view and we 
think rightly. There is nothing i in S. 195 of the Code of Crimi- 
nal Procedure to restrict to any particular person the right to 
take action on the basis of a sanction accorded under it. Nor do 
we see any special considerations of policy in favour of such 
restriction. The true effect of the sanction is as stated in In re 
Mowjee 4to remove a bar eto cognisance and it is thereafter 
immaterial how or by whom the case is brought before the 
Courts. 


Balkrishna Motiram v. Shri Uttar Narayan Dey —I. L. RB. 43- 
B. 542. 

This case seems to us to- afford an illustration of that 
‘extreme conservatism’ which sometimes marks the. views of 
European judges on. topics of Hindu Law. A Hindu govern- 
ed by the Mitakshara law took a boy in adoption, and, at the 
time of the adoptjon, he executed a. vyavastha patra, whereby 
he provided, amongst other things, for the accumulation of the 

1, (1881) L. R. 17 Ch. D. 174.. .. 3, L. R. (1891) 1 Q. B, 730. 
3. (1912) 14 I. O. 206. : 4, (1906) 8 Bom. L. R. 82. 
N 18 
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balance of the next three years’ income which was to be invest- 
ed, and he directed that, out of the interest therefrom, certain 
charities should be permanently conducted. The learned 
judges (Heaton and Hayward, JJ.) have held that the direction 
in favour of the charities was invalid as against the adopted son. 

Without pausing to examine whether the document could 
not as well have been held to bea settlement and not a 
will, we prefer to deal with their opinion on the more 
general question discussed by them. It was found that the 
natural father of the adoptee had consented to the terms 
of the vyavasthapatra and the learned judges recognise that 
the alienation would have been good if made before the 
adoption. After noticing a number oi decisiuns dealing with 
ante-adoption agreements, they state their effect to be “ that 
agreements for reasonable provision for widows ought to be 
upheld as valid according to general custom modifying the strict 
terms of Hindu law.” Asin the case before them the provi- 
sion in question related to a religious endowment, they held it 
to be invalid “as not having been recognised by custom to be 
appropriate at the time of adoption, or binding upon the adopt- 
ed son in modification of the strict rules of Hindu law.” 

It seems to us that the above is not the correct point of 
view to take with reference to such cases. The decisions which 
have upheld particular agreements did not proceed upon any 
recorded evidence of custom in support of those agreements. 
The notion of custom seems to have been taken by the learned 
judges from the judgment of Benson, ]., in Visalakshi Ammal v. 
Sivaramten 1,which, in turn, rests upon certain observations of 
Messrs. West and Buhler. But the passages in question do 
not seem to us to imply that the basis of the decision was a 
custom specifically proved as such. Benson, J., speaks of 
“Hindu custom and usage” generally, as justifying his 
acceptance of the view of judges like Sir T. Muthusami 
Iyer, Nanabai Haridas and Ranade. But, in none of.the 
judgments of these judges, nor in the referring judgment 
of Subramaniya Iyer, J. in, Visaldksh Ammal’s case 1 is the 
matter dealt with as one of custom in the strict legal 
sense, viz, one to be specifically alleged and proved by 
evidence. And Messrs. West and Buhler seem to refer not to 
7 (1904) L L. R. 27 M. 877 F. B. o 
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custom in the strict sense but to the developing consciousness 
and practices of the community, as distinguished from the 
letter of the ancient texts. Justice Subramaniya Iyer stood out 
for the extreme view that no arrangement entered into by the 
natural father can have any legal effect on the rights which his 
son-is to acquire after the adoption. Justice Shephard sought 
to sustain such agreements partly on the ground that, as a 
result thereof certain properties of the adoptive father may be 
effectively transferred outside the pale of coparcenary property 
just in the way in which the adoptive father could have done 
it by alienation before the act of adoption. But he and Justice 
Muthusami Iyer also adopted the view of Couch, C. J., and 
Nanabai Haridas, J., in the early Bombay cases that the disposi- 
tions of the property being part and parcel of the adoption 
transaction and the adoption having presumably takea place 
subject to those dispositions the adopted son should not be 
allowed to repudiate the same. This ground has, on the one 
hand, been impugned on the strength of Lord Macnaghten’s 
dictum in Bhasba Rabidat Singh v. Indar Kunwar 1 but on the 
other, sought to be supported in a measure by the observation 
of Sir Robert Collier in Ramasamien v. Venkataramien 3. 
Some detailed discussion of these points of view will be found 
in a note in the 27th volume of this journal (Notes of 
Indian cases p. 29). It is here sufficient to point out 
that into none of them does any question of custom enter. 
We would only add in passing that in the case under - notice 
and in some other cases too, the distinction is not sufficiently 
kept in ‘mind between an adoption by a male and an adoption 
by a female. The circuntstance, that'in the former case the 
adoptor could, before the adoption, have made any disposition 
he liked of the property, whereas, in- the latter case, her powers 
were even then limited, is not without a material bearing on 
the present point ; for the natural father’s consent cannot be 
relied on to enlarge the pre-existing powers of the adoptor. 

A somewhat different standpoint was introduced into the 
discussion of this topic by Farran, ]., who in view of the obser- 
vations in Ramasamien v. Venkataramien 2 suggested the test 
of reasonableness or fairness, on the analogy of the ordinary 
law of guardian and minor ; and this test was adopted by the 


ey, 
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1, (1988) I, L. R. 16 O. 556 P. C. 3. (1879) I. L. R. 2 M. 91 P.C. 
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Full Bench in Visalakshi Ammal’s case 1; Even according to 
this, while custom, in the sense of usages of the community, ` 
may be an important factor in determining the reasonableness 
of a transaction, there is no reason for identifying the two and 
restricting the sanction of the court to such dispositions as are 
actually proved to be customary on the particular occasion. 

It remains to say a word about a statement often reiterated 
in the cases, that agreements, by which an adoped son is “de- 
prived of his immediate rights in the property of his adoptive 
father, are opposed to the principles of strict Hindu law.’ 
Farran, J., proceeds to elaborate this by reference to the duty of 
the son to keep up the sacra. We presume that the Dayabhaga 
system will be recognised to be as much part of the 
Hindu law as the Mitakshara ; and, if anything, the principles 
of the Dayabhaga are more closely interwoven with the doct- 
rine of religious obligations ; and yet, as pointed out by the 
- Privy Council in Bhupendra Krishna Ghose v. Amarendra Nath 
Dey 4 a person could, under that law, postpone the estate of 
his adopted son till after the death of his own widow, even as 
he can do in the case of a natural-born son. 

The real difficulty in the class of cases now under 
consideration arises out of the special doctrine of the Mitak- 
shara giving the adopted son a right in the ancestral property 
as from the moment of adoption; and the only question, 
therefore, is whether or not the natural father has power to 
subject this right to any special conditions. And in consider- 
ing this point, one ought not to forget the , nature of a Hindu 
father’s power in giving away his son in adoption. As pointed 
out by Nanabai Haridas, J., in Chttho v. Janki 8 the father is 
there acting more like an owner than a guardian of the boy, 
While recognising that, by his act, the boy can be affiliated to a 
poor family and deprived of a valuable inheritance in his awn 
family, it will be straining ata gnat to insist that the father 
cannot by his act deprive the boy of his rights to any portion 
of the adoptive father’s properties. There was nothing in law 
to prevent the adoptive father effecting all the dispositions that 
he might wish and then taking the’boy in adoption; and 
nobody could have impeached the natural father’s act in giving 
his son in adoption after such dispositions had. been made, 

1, (1904) I. D. R. 237 M. 677 F.B. 2. (1926) I.L. R. 48 O. 492 P. O.) 

3. 11B. H.O. R, 199. 
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Maharaja of Jeypore v. Rukmini Pattamahadevi Garu: LL. R 


- 42 M. 589 P.C. 


Their Lordships’ judgment in this case deals exhaustively 
with the law of forfeiture and on some points seems to suggest 
a departure from the law as hitherto understood in this coun- 
try. On the chief point in the case viz, whether the tenure 
was a service tenure and whether refusal to perform the service 
entailed forfeiture, their Lordships seem to lay down that one 
main test in determining whether the tenure is a service tenure 
is to see whether the rent reserved is the principal thing or the 
service. If the service is the principal thing, the tenure is service 
tenure with fhe usual incidents of such tenure, one of which is 
forfeiture on repudiation of service. The ceremonial and un- 
substantial character of the service in this case and the subs- 
tantial rent reserved induced their Lordships to hold that the 
tenure was not service tenure. Apparently even in the 
case of service tenures properly so designated where alter- 
ed conditions might make “a strict compliance modoet forma 
a public inconvenience, non-performance might not involve a 
forfeiture though unlike the High Court their lordships clearly 
lay down that service or respect which is imposed on the ten- 
ant cannot be disregarded on the ground that it is of a ceremo- 
nial character. ‘The precise way in which the respect is to be 
shown or the service is to be enforced, their Lordships do not 
indfcate but their Lordships are clear that the Courts ought 
to enforce the provisions with regard to them, 

Another and important question on which their Lordships 
_ express an opinion is as to the circumstances in which a forfei- 
ture takes place by reason of disclaimer. Thier Lordships think 
that S. 111 of Transfer of Property Act only lays down the law 
as understood in England. According to that law their Lord- 
ships say the tenant will forfeit his tenure if he denies his 
landlord’s title by matter of record and by certain acts in pais. 
Those acts in pais Vie, a tortious conveyance that is conveyance 
of a higher interest than.the tenant possesses is no longer a 
ground of forfeiture. In the case of a tenant from year to 
year, a verbal disclaimer disentitles him to claim a notice to 
quit but this is nót because the lease is forfeited but because his 
repudiation of the landlord’s title is taken to be an election on 

N 19 
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his part to terminate the lease of which the landlord can take 
advantage. In other kinds of tenure according to their Lordships, 
only a disclaimer by record causes forfeiture. Mere parol dis- 
claimer is insufficient. As held in many cases in India denial 
in the course of a sujt cannot be taken advantage ofin that 
suit itself. Setting up a permanent tenure or a Jease of a more 
favourable character does not work a forfeiture. To the 
extent their Lordships lay down—that seems to be the effect of 
their Lordships’ judgment—that a parol disclaimer or disclai- 
mer other than by matter of record will not . work a forfeiture» 
there is a departure from the law as understood here. Padmana- 


bhaya v. Ranga } Satyabhama v. Krishna Chander 2 and Ohinta- 
man v. Balaji 8, 


OE et et 


Pargotam Das v. Jagannath, I. L. R. 41 A. 361. 

According to the recent decisions of the Privy Council, 
unilateral declaration of an intention to be separated has the 
effect of separating the member from the family. The precise 
effect of such a severance on the status of the other members 
of the family has not yet been defined. The effect of one 
member separating from the other members of the family on 
their ‘status inter se either under a private arrangement or 
under a decree is itself a matter in considerable doubt though 
Opinion is precipitating itself in the direction of leaving it 
unaffected unless it was intended that the separation of .one 
should have the effect of disrupoting the family. The 
present case isan æ fortions one. The utmost limit to which 
authority has proceeded in the contrary sense is to be found in 
the following observation of the*Privy Council “In many 
cases it may be necessary in order to ascertain the share of the 
outgoing member to fix the shares, which the other co-parceners 
are or would be entitled to and in that sense the separation of 
one is said to be a virtual separation of all”. Balabux v. 
Rukmabai 4. The suggestion made in the case under notice 
that the virtual separation reterred to is not separation in status 
is, we think, inadmissible though we agree that their Lordships 
decision does not involve separation of the others inter se till the 
stage of actual fixing of the shares is reached, and even if that 





1. (1910) I. L. R. 84 M. 161. 4. (1880) I L. R.6C, 55. (58) 
8, (1880) I. L.R 12 B. 352. _ 4 (1908) I. L. R. 80 O. 796, 
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stage is reached and the shares of others are determined 
if the others express a desire to the contrary, the partition would 
not have the comprehensive effect referred to. Where the fixing of 
the shares of the others is unnecessary inter se either because the 
Separation is effected by a release or because the outgoing 
member or members form one branch and the others form . 
another branch such a case would be one outside their Lord- 
ships’ dictum. We rather think that their Lordships are 
referring to the practical effects in most cases, of the separa- 
tion of one in those circumstances and not to any inevitable 
legal result as resulting therefrom. To hold that a mere 
declaration by a member of his intention to separate himself 
from the family has the effect of disrupting the family entirely 
is to indirectly give a member a power to affect the status of 
others which is in his power to do directly only when Me is the 
father. In cases where the person so declaring his intention 
is the father, it may be his declaration separates his branch 
unless he expressly says that he acts for himself and not for his 
branch. There was never a doubt that in suits for partition the 
father sufficiently represents his sons but he may release his 
own individual claim alone on receipt of consideration more or 
less adequate leaving the status of the family including that of 
this own” descendants unaffected. The power which the law 
recognises in each member to relinquish his share on receipt 
ofa trifle cannot affect the right by birth of his descen- 
dants who will be entitled to continue joint or separate as they 
please from the main family. Prima facte, a declaration or a 
separation by the father, we should think, would have the 
effect of separating the entire branch but it would not have that 
effect if he declares to the contrary or the circumstances point 
to the contrary. It is impossible on principle to hold that the 
declaration of intention by a brother, a fortiori a release by him 
would have the effect of separating his brothers or ‘brother’s 
sons inter se. 


ee 


Gulzari Lal v. Aziz Fa.stima’: I L: R. 41 A 372. 


Following Syamulu Raidu v. Subbarayudu, 1 a liberal view 
was taken_as gto right_of subrogation in Chama Swami v. 











1 L L.R.21M. 148, 
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Badala Annudu 1. In Palamalai Mudaliyar v. The, South Indian 
Export Company 2 a purchaser under a sale vitiated by fraud 
was held entitled to be subrogated in respect of mortgages 
discharged by him. In Gurudeo Singh v. Chandrika Singh § 
and cases following ita less liberal view is taken than in 
these cases. Apparently this case follows the lead of the 
latter set of cases-apparently bécause one is not sure of 
the facts from what is vouchsafed in the report. It is not 
quite clear from the report whether the mortgages were paid 
off according to the terms of the Zuripeshgi or independently. 
If the discharge was according to-the terms of the mortgage, 
then the plaintiff could not on any principle of subrogation be 
entitled to proceed against the other properties of the mort- 
gagor for that would be against the contract. If the payment 
was apart from the contract, then we do not see why if the 
Madras cases should be followed, a decree should not have 
been given in plaintiff's favour both against the pro- 
. perties comprised in the mortgage and the properties not 
so comprised unless, the mortgages having been discharged 
at the date of the previous.suit the plaintiff was precluded by 
some principle of res judicata from relying upon the right of 
subrogation. So far as one could see, the effect of the 
previous judgment was only -to declare the priority of the 
plaintiffs ia the prior suit to the present plaintiff as mortgagee 
and did not negative the reality of his mortgage. If so, his 
position would be that of a later mortgagee and one fails to 
see why he should not be entitled to subrogation under S. 74 
of the Transfer of Property Act itself: 


Daudbhai v. Daya Rama I. L. R. 43 B. 568. 

The prior suit for possession having been dismissed on the 
ground of absence of notice to quit, their Lordship’s view that 
any finding therein against the defendant on his alleged per- 
manent tenure will not operate as res-judicata in a subsequent 
suit, is in accord with the preponderance of authority. Fora 
full discussion of the point, reference may be made to the ` 
article at p. 1 of this volume of the journal. 





1. I, L.R. 83M. 489. ¿ 2, I.L. R, 88 M, 884. 
3. 50. L.J 611. 
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Gur Narayan v. Sheolal Singh: I, L. R. 46 C. 566. 

This pronouncement of their Lordships may well be taken 
as settling a pointon which there has existed a considerable 
amount of divergence of judicial opinion in India, viz, the right 
of a benamidar to maintain a suit in his own name. As held 
by the Madras Full Bench in Vaitheswara Iyer v. Srinivasa Rag- 
hava Iyengar 1, their Lordships’ observations are quite general 
and not restricted to the grounds or classes of cases allowed in 
| Kuthaperumal Rajali v. The Secretary of State for India 2. In the 
view that a benamidar holds the property as a trustee, and is, as 
such entitled to sue in respect of it, a question may arise 
whether the real or beneficial owner can maintain a suit in his 
own name against a stranger without joining the benamidar. 
Having regard to the common experience that the benamidar 
and ihe real owner frequently fall out, it will be by no means 
a convenient state of the law if the real owner is to depend up- 
on the benamidar for enforcement of his rights, Further 
where a benamidar has sued, or been sued by a third party, any 
adjudication therein in respect of the property in question has 
heretofore been held res judicata for or against the real owner 
on some basis of actual or presumed knowledge of the litiga- 
tion on the part of the latter. On this assumption it has been 
argued that he might, if necessary, have intervened to safeguard 
his interests. On the footing of a trust however, the adjudica- 
tion will, we think, be binding of its own force, apart from any 
theory of knowledge on the part of the real owner, or authority 
from him. Again in proceedings between the real owner and 
the beriamidar where the latter somehow happens to get into 
possession, it is not quite°clear whether the former would be 
entitled to claim possession in the first instance or he must asa 
necessary step ask that the title should be vested in himself by 
a formal transfer from the benamidar. 

On the other point raised in the case,namely, the effect, by 
way of estoppel, of a person joining in an invalid alienation by 
a widow, their Lordships’ decision proceeds on lines similar to 
those adopted in Lala Rup Narain v. Gopal Devi 3. The finding 
that the purchaser was not misled by the alleged representation 








l. (1919) I. LR, 42 M 348. 2. (1907) I. L. R. 80 M. 245. 
2 8. (1909) I.L, R. 360. 780 
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would have been sufficient to dispose of the plea of estoppel 
under S. 115 of the Indian Evidence Act. But, as the trans- 
feror had subsequently acquired by purchase an interest in 
the property from the actual reversioners, their Lordships were 
pressed with an argument founded on S. 43 of the Transfer ot 
Property Act. To this, there are two answers suggested in the 
judgment. One is that the title subsequently acquired did not 
accrue to the transferor in the capacity in which he purported 
to join in the original transfer but was the result of an inde- 
pendent transaction. In view of the terms of S. 43, itis diff- 
cult to believe that this answer could have been meant to con- 
vey a limitation applicable to all cases where a subsequent ac- 
quisition of title isrelied on, to give effect to the representation 
of title contained in a prior deed of transfer. The second answer 
is that fhe circumstances of the original transaction were not 
such as to give rise to an estoppel. This substantially 
assimilates the plea under S. 43 of the Transfer of Property 
` Act to that under S. 115 cf the Evidence Act, and this is 
the view taken in Pandiri Bangaram v. Karumoory Subbaraju t. 
Several cases in Madras have now held that, when immovea- 
ble property is sold, the fact that the transferee takes with 
knowledge of the defects in the transferor’s title does not 
disentitle the former to the benefit of the covenant for title 
implied by law. It may, of course, be said that this matter 
really arises out of contract, express or implied. But the 
principle of S. 43 of the Transfer of Property Act has also, 
sometimes been rested on a theory of contract, or, ‘making 
representation good’ as it is put ; and the analogous provision 
in S. 18 cl. (a) of the Specific Relief’ Act lends support to this 
view. Theresult of the other view isthat, when a person with 
a defective title purports to make a transfer, the transferee with 
knowledge of the defect may insist on being awarded damages 
but not on getting the benefit of a subsequently acquired title. 
Jogendra Narayan Ray v. Durga Charan Guha Thakurta : 


I. L. R. 46 C. 651. 
It is now well settled that the evidence to be taken under 


rule 6 of Order 33, C. P. C., is confined to the question of the 
applicant's pauperism. But, it is by no means clear or settled 


1. (1910) I. L R. 84 M. 159. 
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how far the court may consider the merits of the claim when 
dealing with the application for leave to sue in forma pauperis. 
It is, of course, right that, at a stage when there is little or no 
material before it, the court ought notto prejudice the applicant 
even in the matter of the leave, by an adverse opinion on the 
merits. But rule 4 clearly contemplates an examination of the 
applicant “regarding the merits of the claim.” And rule 7 cl. 
(2) contemplates argument by the opponent with reference, 
among other objections, to that contained in cl. (d) of rule 6. 
The scope of the corresponding clause in the former codes was 
restricted to questions of jurisdiction of the particular court 
and of limitation. But the language of the present provision is 
quite general and the court has to form some opinion on the 
merits, i. e., to the extent of concluding that the applicant's 
allegations ‘shew a cause of action.’ It is a somewhat vague and 
indefinite test to say that the court has only to find a prima 
facie case or that it should not enter into difficult questions of 
law, like res judicata or limitation. A recent case before the 
Madras High Court (1919, 10 L. W. 589) illustrates the danger 
of unduly limiting the scope of the court’s function at this 
stage. A plaintiff sued to recover,certain properties on the 
footing of his being entitled thereto under the terms of a docu- 
ment. The document was put into court with the plaint, 
and it was contended for the opponent that the document 
gave the plaint'ff no such right. Assuming for the sake of 
argument that it was perfectly clear beyond doubt that the 
opponent was right, can it be said (as the court felt constrained 
to say in the case referred to) that, so long as the plain- 
tiff chooses to assert the ‘contrary in his plaint, the court 
is helpless and is bound to grant him leave to sue as a 
pauper, however frivolous or vexatious the claim may be ? 
The-scheme ofthe order certainly suggests that it-is not merely 
the Government that is interested in the question of leave to sue 
as a pauper but also the opponent, and rightly too; for the liabi- 
lity to pay the court fee at the outset may act as some deterrent 
(though not very far) against unfounded claims. But this pro- 
tection will be rendered illusory by restricting the court’s’ con- 
sideration to the allegations in the plaint. As to the examina- 
tion of the applicant regarding the merits, there is nothing to 
indicate how far the court can go nor to what extent its order 
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a. Z “ é : 
on the leave application can be based on what such examination 
brings out. 





Kadma Pasin v. Muhammad Ali: I. L. R. 41 All. 399. 


Is the claim for rent by the mortgagee against the mort- 
gagor as lessee a claim arising under the mortgage within the 
meaning of order 34 r. 14. ?—This was the question that arose- 
in this case and their Lordships answer the question in the 
affirmative. Their interpretation of the rule is that all claims 
connected with the mortgage come under it. We think that 
this is an unnecessarily wide interpretation involving great 
hardship to the morigagee. Except in cases where the lease 
is a part of the mortgage contract or otherwise a covenant 
could be implied te pay the amount of the rentin arrears so 
as to entitle the mortgagee to maintain a suit for sale it is 
difficult to see how the claim for rent is even connected with 
the mortgage. The mortgage is but an accident. The claim 
of the mortgagee is as lessor. The policy of the legislature as 
indicated by the change in the language is to compel the mort- 
gagee to resort to his right to sell whenever that is open to 
him instead of selling the property in enforcement of his decree 
upon the money claim. Unlike S. 99, which conferred upon the 
mortgagee a right to sue for sale whether he was entitled under 
the general law or not, the present rule requires him to sue for 
sale “ in enforcement of the mortgage” thus clearly indicating 
that the cases contemplated as coming within the section are 
those in which the mortgagee is entitled to sell the property for 
the recovery of the particular money claim in question, The 
Tight to sell need not be one by reasén of the covenant in the 
mortgage, but may arise by intendment of law such as 5. 68 or 
76 of the Transfer of Property Act. To this extent we can 
agree to the proposition laid down by the learned Judges but fur- 
ther than that, we think it is opposed to the plain implication 
of the section. 


al 


Ratj Ram v. Niadar: I. L. R. 41 All. 5.43 

S. 7 of the Limitation Act'has been so worded as to in- 
clude joint execution creditors but the portion of the Section » 
that speaks of the capacity of one of them “to give a dis- 
charge without the concurrence of the others” is retained, In 
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25 M 431, Sir Bhashyam Aiyangar was of opinion that the 
section did not apply to execution creditors and also that the 
manager could not having regard to the processual law be said 
to have the puwer to give a discharge without the concurrence 
of his co-parceners. On the other hand in Duraiswami v. 
Venkatarama 1, Mr. Justice Sundara Aiyar and Mr. Justice Phillips 
held that the section applies to the case of a Hindu Manager. 
We think there is much to be said in favour of this view. In 
the first place, the section would have otherwise no raison dé- 
tre at all: in the second place, whether a discharge can be given 
or not under the law without the sanction of the Court, a dis- 
charge can undoubtedly be given by the managing member as 
such without the concurrence of the minor joint decree-holder. 


Shridhar Madhavrow v. Ganpati Punja: I. L. R. 48. B. 559. 

The decision of the Judicial committee in Radha Krishna 
v. Ram Bahadur ?, only expresses approval of the Full Bench 
judgment in Juggobundhu v. Ramchandra 3 and in both cases, 
the land in question seems at the time of the delivery in execu- 
tion,- to have been in the possession of tenants. It cannot 
therefore be claimed that the Privy Council decision is neces- 
sarily inconsistent with the decision of the Bombay Full 
Bench in Mahadeo v. Janu $, restricting the efficacy of what 
is called ‘symbolical’ delivery to cases in which the 
judgment debtor is not in actual possession. But the 
brief Judgment of that bench does not even advert to the 
decisions in Madras, Calcutta and Allahabad which have ex- 
pressly ‘held that even in cases falling under S. 318 of the Code 
of 1882 (Order 21 R. 95 ôf the present Code), i. e. where the 
property is in the occupancy of the Judgment debtor, a sym- 
bolical delivery erroneously made is, as between the parties, 
sufficient to vest the legal possession in the decree holder (or 
purchaser). cf. Harimohan v. Baburali 5, Govind v. Venkata 6, 
Jagannath v. Milapchand 7. As pointed out in Kocherlakota v. 
Vadrevu 8, there could be very little difference in the actual 


4, (1911) 12I O. 508. "9 (1917) 84 M. L, J. 97. 
3.(1880) I.D. R. 5.0584. . . 4 (1913) I. D. R.3836 B. 878. 
5. (1897) I. L. R. 24 O. 715, 6 (1907) 17 M L.J. 598. 


7. 14906) I. L.R.28 A 732. 8. 1903) I. L.R. 27 M. 262. 
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® a 
manner of delivery between the two classes of cases ; and rules 


35 and 95 do not require that when the judgment debtor is in 
possession he must be evicted before the delivery can be regard- 


ed as effective. At' any rate, a delivery under one provision (R. 
36 or 96) instead of the other (R.35 or 95) need not necessarily 
be held to be “ without jurisdiction” so as to be void even as 
between the parties—and this is the ratio decidendi of the ruling 
in Harimohan v. Buburali 1 

Palani Goundan v. Emperor: I. L. R. 42 M. 547 (E. B) 

In this case, the husband beat a wife but not with the in- 
tention of killing her. He believed his blow to have killed 
her and to establish a false defence of suicide, hanged her 
which according to the medical evidence killed her. The 
questionewas whether he was guilty of culpable homicide. 
Their Lordships hold that he was not and we think rightly. 
There may be difficulty at times on the facts as to whether the 
intention of the party when hanging was solely to create false 
evidence of suicide or was not killing the person if not dead 
already and also creating false evidence or as the learned Chief 
Justice suggests whether there was not a reckless indifference 
as to whether the person is dead or not and by which act. But 
when the Court is able to come to a clear conclusion on 
the facts as in this, we think it impossible to hold that the person 
was guilty of culpable homicide. The case is entirely diff- 
erent from the case where a person wants to kill but the person 
whom he happens to kill is a different person. There, the act 
that killed was the very act by which there was the intention’ 
to kill. Here there was no intentign to kill anybody at any 
time. 





Koyammu v. Kuttiamu: I. L. R. 42 M. 567. 

In this case, we think that the view of Mr. Justice Abdur 
Rahim is the right view so far as S. 15 of the Easements Act is 
concerned. There is little difference in substance between the 
English Act, and the Indian. In the English Act, the words 
are “absolute and indefeasible.” In the Indian, it is “absolute.” 
In either case, it is difficult to see the purpose of the word or 
words unless the rightis intended to be available against all 
(1897) LL. R. 240 T15. 
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the world and for all time. It may bė noted that the Limita- 
tion Act has both the words “absolute and indefeasible.” 
Ss. 12 and 16 point to the intended comprehensive operation 
of the Section. The larger significance sought to be attached. 
to the word “impose” in S. 11 conflicts with Ss. 15 and 16. 





Kannayan v. Alikutti : I. L. R. 42 M. 603 (F. B.) 

We do not see any special hardship on the tenant by being 
evicted from part. He cannot be evicted before time whether 
by the lessor or his assignee nor can he be evicted without pay- 
ment of the value of the improvements on the portion of the 
holding from which he is evicted. To hold the contrary, would 
have been to convert the tenant into a mortgagee and to raise 
a mere equity in his favour to a position in which the 
landlord’s right would dwindle into an equity. When appor- 
tioning the rent, the court can certainly take into consideration 
the relative value of the severed portions and do justice between 
the parties. 

Guruswamy Nadar v. Gopalaswamy Odayar: I. L. R. 42M 
629. 

We do not think it right to say that in the case of trad- 
ing family the onus of proving the nature of the debt is on 
the family ; rather where the debt is incurred for trading pur- 
poses, the debt becomes binding on the family. It is for the 
creditor to show that the debt was incurred for a trading pur- 
pose. If the trade is one in which borrowing is not usual or 
necessary, the debt would not be binding. The right way of 
putting it is that where the familyis a trading family, with 
reference to debts incurred in the course of the business, the 
same standard of liability is imposed on the other members as 
in the case of partners for the debts incurred by a co-partner. 
We do not think 34 B. 72 lays down a different rule. 





Sathi v. Ramandi Pandaram: I. L. R. 42 M 647 (F.B.) 

After the decision of the Privy Council in Besant v. Nara- 
yanaiah, the question was hardly open to argument unless the 
Court was prepared to treat the judgment of the Privy Council 
as obiter. 
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The Secretary of State for India in Council v. Gulam Maha- 
boob Khan Sahib : I. L. R. 42 M. 673. 

In this case, their Lordships held and we think rightly 
that an inam granted to endure “ permanently so long as 
the service was performed’ was not resumable on the 
ground that the trustees made improper alienations by way 
of mortgage and lease for long periods, the service being 
however substantially performed. Their Lordships do not ex- 
press any opinion on the question as to whether the Govern- 
ment would be entitled to resume by reason of permanent alie- 
nation of the Inam involving a disannexation of the land from 
service. Sikkander Rowthan v. The Secretary of State for India }, 
takes the view that there would be no forfeiture even in 
such a case if the service is performed. This view is opposed 
to the terms of the Board’s Standing Orders relating to the 
subject. We are inclined to think that the view taken in 
Sikkander Rowthan v. The Secretary of State for India 11s 
the correct one. If the terms of the grant had fallen to 
be determined by usage, it might have been argued with 
considerable force, that it was an implied term of such 
grants that on alienation the inam should be resumable 
and itis this implied term that is recorded in the Board’s 
Standing Orders. Service tenures with such implied terms will 
be found all over the country. But where the inam title deed 
has been issued embodying the terms of the grant resort 
to such implied terms would not be legitimate. 

Govindan Nair v. Kunju Nair: I. L. R. 42 M. 686. 

We think that this decision isa legitimate extension of 
the decision or rather application of the principles laid down 
in Marudevi v. Pammakka 2. As we have said before, while it 
is not within the purview of Courts to interfere with customa- 
ry law according to their view of expediency, it is legitimate 
for the courts to take note of changed social practices and 
apply the principles of law so as to suit the changed condi- 
tions of society. .The state of society’ at the time the courts 
laid down the law, fully justified the view that the junior 
members were entitled to maintenance only at the family 
residence. It is wholly wrong to suppose -that the learned 
~I G16) 6D. W.402 2 (1918) I, L. R. 86 M. 208. 
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Judges laying down the law in the terms they did were laying 
it down unqualifiedly. The junior members are co-owners 
entitled to participate in the enjoyment of the family estate. | 
The mode of enjoyment is determined by what the community 
thinks is proper. It is not surely the function of the: courts to 
make the society to cling to practices which it has successfully 
shed. If instead of joint residence at one place the 
family has determined to allot separate residences, residence 
at any of the houses so allotted has been considered 
sufficient compliance with the rule. .In a later case, residence 
partly in the husband’s house and partly in the tarwad house 
was held sufficient. In Marudevi v. Pammakka t and Kunht 
Amma v. Ammu Amma 2 residence with the husband which the 
community has come to consider as proper was held not 
to disentitle the junior member to claim mainterance. It 
has also been held that if the Karnavan leaves the family 
house or makes it impossible for the junior member to 
live at the family residence, the latter is entitled to mainte- 
nance. We think the effect of the decisions was rightly 
stated in Marudevi v. Pammakkal that the Karnavan is bound 
to give separate maintenance in all cases where the junior 
member is staying away for good reason from the family house. 
What is good reason would depend upon the circumstances and 
in answering the question the court should have regard to the 
changed social conditions and practices of the community to 
which it is administering the law. There seems to be a slight 
inaccuracy here in the statement as to the effect of Mr. Justice 
Sadasiva Aiyar’s judgment in Kunhikrishna v. Kunhikavamma 3, 
All that his Lordship says there is that the burden is upon thé 
Karnavan of proving the custom that a wife living away from 
the family house in order to live with her husband forfeits her 
right to maintenance. Though harmless if understood as in” 
volving no more than that unless the contrary is proved, staying 
away from the family house with a view to live with the husband 
is lawful and does not disentitle the lady from claiming main- 
tenance, if literally understood, it errs on theside of elevating a 
social parctice to the dignity of a fixed principle of law. 











1. (1912) I. L R. 36 M. 203. ~ 9. (1912) T.-L. R. 86-M. 591, - 
3,* (1918) 85 M. L. J. 565. 
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Vaithinatha Pillai v. Kuppu Thevar: I. L. R. 42 M. 737 
E.B.) ` l 

That in most cases the question as to whether discretion 
has been exercised properly would be a question of fact, one 
could easily agree. : But their Lordships we think go too far 
in holding that in no case would itbe a quéstion of law. 
Where no discretién has been exercised at all (See 23 A. 121 
at 122) or where the discretion has been capriciously 
exercised or has been exercised contrary to settled principles 
Dantaluri v. Surappa Razu 1 or Owing to an error of law 
cf. Tulsakuwar v. Gajraj Singh 2, Hamid Ali v. Gayadin 8 
Hamhedji v. Lallu 4, we think a question of law would clearly 
arise and it should be competent to the Second Appellate Court 
to interfere. Itisnot clear whether it is intended that the 
decisioA should govern equally cases where the discretion has 
been exercised in favour of the appellant ; if it is—we do not 
see what distinction there could bein principle between the ` 
two sets of cases—it is curious that the Madras cases in the 
contrary sense have not been referred to in the Full Bench 
Judgment. 


[End of Vol. XXXVII.] 


1, {1866) 8 M. H. O. 118. 2, (1902) I. L. R. 25 A. 71. 
3. (1904) I. L. R. 26 A. 897. 4. (1882) I. L. R. 6 B. 884. 
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NOTES OF RECENT CASES. 


Odgers, JJ. C. M. A. No. 170 of 1918. 


1919, July 15. 
Civil Procedure Code, Ss. 104,107, O. 41, R. 23 and O. 43, R. 1 (a) 
— Appellate Court —Inherent power to remand case—Appeal from order 
of remand, if maintainable—Decision of suit on preliminary point, 
what constitutes. 


Seshagiri Iyer and: 


The powers of an Appellate Court as regards remand are not re- 
stricted to the cases specified in O. 41, R..23 of the C. P. Code. The 
Court has inherent power to order a remand in cases not coming 
within O. 41, R. 23, ©. P. Code. j 

An order of remand not made under O. 41, R. 23, C. P. C., but 
under the inherent jurisdiction of the Appellate Court is not appealable. 

The proper interpretation of the words “preliminary point” occur- 
ing in O. 41, R. 23, C. P. C., is that which was laid down in I. L. R. 16 
M. 207. 

A, Krishnaswami Iyer, E. Doraswami ie and C. Bhaktavat- 
salu Naidu for Appellant. 


W. Kothandaramayya for Respondent. 


[See also C. M. A. No. 370 of 1917 and C. M. A. Nos.. 272 and 
273 of 1918 disposed of on the same day. Ed]. 





Seshagiri Atyar | 
and Odgers, JJ. t C. R. P, No. 1212 of 1918. 
1919, July, 15. J 
Ex parte Decree—Settintg aside—Jurisdiction in case not covered 
by O. R. 9, 13, C. P. C. 
In this case their Lordships referred to a Full Bench the question 
whether, apart from the provisions of O. 9, R. 13, a Court had the 
power to set aside an ex parte decree. 


N. Chandrasekhara Aiyar for Petitioner. 
N. Ramadas and T. Kumaraswami.h for Respondent. 


e- amm 


-Seshagiri Iyer and i 
Odgers, JJ. ' C. M. S. A. No, 22 of 1918. 
7919, July, 17. 
Hindu Law-—-Widow—Reversioner—Surrender — Provision for 


maintenance of widow, if itvalidates surrender. 


9 


— 


t 


* Their Lordships referred to a Full Bench the question whether a 
Surrender by a Hindu widow to the next reversioner in respect of 
the whole of her husband’s estate is rendered invalid by reason of a 
reservation in the deed of a provision for her maintenance. 

A, Krishnaswami Iyer for Appellant 

K. S. Jayarama Iyer for Respondent. 


Bakewell, J. } 
7979, July 1 18. a GREP. No. 576 of 1918. 
J 


C.P.C. S. 9; Sch. II, Para. 20—Caste dispute—Reference to arbit- 
ration and award —Decree in terms of —Jurisdiction of Civil Court. 


Under para. 20 of schedule TI read with S. 9 of the Code of 
Civil Procedure, a Court has no jurisdiction to pass a decrea in terms 
of an award made in respect of caste or religious disputes. 


37 B. 442 not followed. 
32 A. 503 followed. 
K. P. Ramakrishnier for K. B. Ranganadhier for Petitioner. 


K. S. Sankaraiyar ior T. R. Venkatarama Sastri for Respondent. 





_ Spencer and i , 

Krishnan, JJ. P S. A. No. 1962 of 1918. 

7979, July 21. J 

Madras. Estates Land Act, s. 52, cl. (3) —Applicability—N 0 re- 
trospective operation —S. 77-—Suit for arrears of rent—Taram rate | 
—Claim to—Maintainability—Remission—Tenant s right to. 

S. 52, cl. (3) of the Madras Estates Land Act has no, retrospective 
operation.. f 

Where, i In a suit undor S. 77 of the Act to recover arrears of rent 
at the taram rate, the ryot claimed a right?to abatement on the ground 
that a revision had been granted by the zemindar and filed a patia of 
1906 as evidencing an exchange of patta and muchilika, held that the 
remission was made.as a matter of grace and the tenant had no right 
to it; that the taram rate must be presumed to be the proper rate; and 
that the patta and muchilika relied upon being prior to the date of the 
Act did not govern the rights of the parties. 


(1918) M. W. N. 188, (1915) M. W. N. 813 referred to. 


K. Balasubaramani Atyar for A. Krishnaswami Aiyar for Appel- 
lant. l 


B. Somayya for Respondent. 


b 
— r 


3 


Seshagiri Aiyar 
and Bakewell, JJ. S. A. No. 1333 of 1918. 
1919, July, 25. ` “+ , i 


Claim Procedings—Order allowing claim—Effect on judgment- 
debtor—Order based only on question of physical possession of. pro- 
perty—C, P.C.—Or, 27. R. 63—Suit by judgment-deblor under— 
' Necessity. ee 


~ 8 


Where, on a claim preferred to property attached in execution ofa 
decree, the Court went only into the question of the ph ysical posses- 
sion of the property and made an order allowing the claim because it 
found that such possession was with the claimant, heid, that the order 
did not amount to an adjudication against the title of the judgment- 
debtor to the property and that he was not bound to institute a suit 
under O. 21, R. 63, Civil Procedure Code, to set aside the order. n 

A claim order is not binding oñ -the judgment-debtor rnerely 
because he was a party to the claim proceedings. 

A. Krishnaswami diyar and N. S. Srinivasa Aiyar for Appellant. 

K. Srinivasa Aiyangar and S. Varadachariar for, Respondent. 


- 


S. A. No. 1764 of 1915. 


Bakewell, JJ. 
1919, Tuly, 28. 


Damages—V endor and purchaser—Covenant against incumbrance 
—Breach—Purchaser paying off mortgage decree to Save property 
. from sale—Suit for damages against vendor—Measure of damages. 

Defendant sold a plot of land to the plaintiff for Rs. 70 with a 
covenant against incumbrances. It was found that the plot sold and 
several other items of property sold to other persons were subject toa 
mortgage. The mortgagee brought a suit, obtained a decree for 
Rs. 900 aud brought the property in the bands of the plaintiff to sale 
in execution of the decres. Plaintiif thereupon paid the amount of 
the decree and brought a suit for damages against the defendant. The 
plaintiff valued the property sold to him at Rs. 500 on the date of 
suit, but claimed as damages the amount of the decree which he had 
paid off, interest thereon and costs, in all x sum of Rs. 1400 and odd. 

Held, that the plaintiff was entitled to the amount sued for, as 


Spencer and 


damages arising out of the misrepresentation made by the defendant. 
The rule as to damages in a case of eviction of the purchaser, was not 
applicable to the present case, where the plaintiff retained the property 
after paying off the charge. 5. A. No. 890 of 1918 distinguished. 

E. Ramanath Shenoi and S. Anantarama Atyar, for appellant. 


C. V. . Anantakrishna diyar, for respondent. 
N R C—2 


° Spencer and | 


Krishnan, JJ. 9. A. No. 1911 of 1916. . 
1919, July, 28. i ` ny , 
Malabar Law—J enmis—Riparian rights—Right to beds of non- 
tidal and non-navigable rivers. T l 
There is no general law in Malabar or local usage in Palghat 
Taluk by. which the Government is entitled to the-beds of rivers. 
Jenmis- > who are now recognised to be the. proprietors. of forests and 
other waste lands are also the owners of the beds of non-tidal and 
non-navigable rivers in virtue of their rights ás riparian owners. 
T: R. Ramachandra ‘Aiyars N. A.’ Krishna Atyar and P. Ve 
Parameswara Aiyar for appellant. - 2. 
- The Govt. Pleader, (V. Ramesam) foy Respondent. 


—— = 


- Krishean,, JJ. 
1919, July, 29. 


. Hindu Law—Will—Gonstruction— Bequest to A and her son— 
Direction that son should protect A and that he and his heirs should 
take estate after her ‘death--Death of son before testatov— Effect— 
Nature of estate conferred—Right to whole income of property—Succes- 
sion Act, S. 93— Applicability— Principle of Section—Applicability. 

In.the case of a bequest of property to A and her son B witha. 
direction.that B should protect A and that he and his heirs should 
take it after her death, held that, on B predeceasing the testator, A was 
entitled to the whole income of the property for her life and no portion 
of it lapsed. aa | 

Per. Spencer, J.—The bequest was a joint bequest to A-and B` for 
their lives. with‘a remaindar. to B after the death of ‘A, and on the 
death of B, A became entitled to the whole income by survivorship. | 
Though S. 93 of the Succession Act had no application to the case, 
the principle of the section was applicable. 


Spencer’ and 
. S. A, No. 1826 of 1918. 


Per Krishnan, J—Under the bequest A was entitled to the whole 
of the income for her maintenance and, during her life-time B was 


. -only entitled to the surplus, if any, left after providing for her main- 


tenance and he was entitled to.the whole of the estate after her death. 
Neither S. 93 of the Succession Act nor its principle had any applica- 
‘tion to the case. vont 
a, PES Jayarama Aiyar. for T.S. Subramania ‘Aiyar for Appéllants, 
M.S. Venkatarama Aivar for Respondents. | . 


A 


e 
moar o en - g s 


ee ue | A. S. Nos. 301 to 313 of 1916. 


1919, August, 7. j 
Landlord and Tenant~—Zemindar and ryot—Sub-tenants under 
ryot—Claim of permanent tenancy— Acquisition by prescription. 


The Offg. Chief | 


Where nothing was known as to the origin and conditions’ of the 
original letting, but it was found on the evidence that the defendants 
and their predecessors in title had been in possession of certain lands in 
a Zemindari from the year 1867, that they had been paying w uniform 
and unvarying rent both to the ryot of the said lands and to the Zemindar, 
that they had been cultivating and enjoying the lands hereditarily, 
that they had been alienating their interest in the lands by sales, 
mortgages, ete., to the knowledge of the landholder and the ryot, Held, 
that the defendants had acquired by prescription a permanent tenancy 
in the lands in question. 

The Hon Mr. T. Rangachariar, for Appellant. ° 

A. Krishnaswami Aiyar, for Respondent. 


——— r 


The Offs. Chief ) 

Justice and | 

Seshagiri Aiyar, J. | 

1919, August,7. ) i 

Civil. Procedure Code, S. 21—Principle of, if applicable to execution 
sale —LIsstoppel—Auction-nurchaser if bound by estoppel affecting 
Judgment-debtor. ; 

The principle underlying S. 21 əf the Code of Civil Procedure 
applies to execution sales. Where an execution sale is held and 
confirmed, it is not open to the judgment-debtor to treat it as`a nullity 
on the ground of want of territorial jurisdiction of the executing court. 
Lhe judgment-debtor in sucha case ig estopped from questioning the 
validity of the sale. But the estoppel which affects the judgment- 
debtor does not bind an auction purchaser of the property in execution 
of another decree against the same judgment-debtor. 

22 C. 909 P. C. distinguished: 35 0.877: 7 C. L. J. 644; 10C 
L. J. 150 not followed. 

The Hon Mr. T. Rangachariar and A. Krishnaswami Aiyar, for 
Appellant. 

T. R. Venkatarama Sastri, for Respondent. 


A. S. No. 272 of 1917: 


iy 


C. M. S5. A. 94 of. 1918. 
and Burn, JJ. 

1919, August, 1. C. R. P. 1226 of 1918. 

Civil Procedure Code, O. 38 Rr.2 and 3—Surety for appear- 
ance—Defendant present in court for the hearing of the suit— Applica- 


N R C—3 


Seshagiri Aiyar | å 


~ 6 
8 
tion by surely for discharge, if competent—Comproimise decree in suit— 
Discharge of surety—Contract Act, S. 133, if applicable, 


A surety for the appearance of the défendant can claim to be 
discharged under O. 38-R. 3 C. P. O., only on his producing the defen- 
dant on a summons or warrant or when the latter surrenders volun- 
tarily. If the defendant happens fo be in court for the hearing of 
the suit itself, he is exempt from arrest under S. 135 C. P. O. and 
the surety cannot apply to be discharged under QO, 38 R, 8 of the 
Civil Procedure Code. . 

A surety for the appearance of the detawannt under O. 38 R. 2 of 
the ©. P. Code is not discharged by reason of the fact that a compro- 
mise decree was passed on the application of the parties. S, 133 of © 
the-Contract Act relating tothe discharge of a surety by variunee' in 
the terms of the contract; has no application to the case. 


4 M. H. C. R. 145; 4 B. L. R. O. C. 903-24 I. O, 818. relied on. 
C. Madhavan Nair, for Appellant. l 
K. P. M. Menon, for Respondent. 


n rm 


and Burn, JJ. S. A. No, 1438 of 1918. 


1919, August, 1. 
l Adverse Ppsdaeni oh =Morisaor ina mortgagee—-Discharge of 
mortgage by execution of a sale-deed—Possession of morledgee here: 
after—Adverse to mortgagor. - 


Seshagiri Aiyar, ` L 


A usufructuary mortgage of some properties was discharged by 
the mortgagor executing a conveyance of some other properties to the 
mortgagee. .The mortgagee however -continued in possession of the 
properties mortgaged for more than 12 years from the date of the sale. 
Held, that the possession of the mortgagee -had- been adverse to the 
knowledge of the mortgagor after the salg and that the former had 
acquired a title to the properties by prescription. 


A mere discharge of the mortgage either by appropriation of the 
usufruct or otherwise, is not enough to make the subsequent possession 
of the mortgages adverse. Some overt act is necessary to put the mort- 
gagor on notice that his right to possession bas accrued. 


S. S ubramania Aiyar, for Appellant. 
A, V.. Visvanatha Sastri, for Respondent. 


Abdur Rahim and) 
Seshagiri Aiyar, JJ b A. S. No. 272-of 1917, 
1919 August 1st. J , 

- Jurisdiction—-Execution sale—Sale ` by a Court having no juris- 
diction over the property—Execution sale void, 

Where in execution of a simple. money decree -passed by the 
Temporary Suh-Court Ramnad were attached and sold by the perma- 
nent Sub-Court Ramnad which had no jurisdiction over the properties 
and subsequently in execution of another decree, the same properties 
were sold by the Sub-Court of Sivaganga which alone had jurisdiction 
over the properties in a contest between the auction- apurenecers as to 
whose sale should prevail. á 

Held, that tbe purchaser -at the eastioncaate held by the Siva- 
ganga Court was entitled to the property ; and the sale by the Ramnad 
Yourt was without jurisdiction and void. 

31 M. L. J. 22, 31 M. L. J. 90, 33 M. L. J. 740 Discussed. 

A. Krishnaswami Aiyar for the Appellant. 


T. R. Venkatrama Bastri for Respondent. 


yna, ——\ 


and Burn, JJ. 
1919, August, 5. 
Hindu nee ee ee when 
bound by compromise. l ` 
A compromise entered into by a Hindu widow is not per se 
binding on the reversioners, though followed by a decree. Tts validity 
and binding nature are governed by the same considerations which 
apply to an alienation of the estate by the widow. 
K.V. Krishnaswami Tyer, for Appellant. 


- T. R. Ramachandra Iyer, for Respondent. 


ee aw 


Seshagiri Iyer, et wld 
S. A. No. 1465 of 1918. 


Spencer and ° 
Krishnan, JJ. S. A. No. 1801 of 1918. 
"1919, August, 13. 

Civil Procedure Code, S. 35 and O. 22, R. 1—Death of plaintiff — 
Cause of action not surviving —Dismissal of suit—Costs—Power to 
decree against estate of.deceased.. 

Where on the death of a plaintiff, the suit is dismissed on the 
ground that the cause of action does . not survive, the court has a 
discretion to award costs to the. defendant from the estate of the 
deceased plaintiff. i 

M. O. Parthasarathy Iyengar, and M- O. Tirumalachari for 
Appellant. i a 

C. V. Subramama Der föt Respondent. 

N R 0—4 i 


r 


Seshagiri Iyer ` ) 
and Moore, JJ. F S. A. No. 467 of 1918. 
1919, August, 74. j 
, Egecution Saie—Purchaser of share of Co-parcener in specified 
utems—Items allotted to another co-paroener infamily partition— 
Rights of purchaser against substituted properties. 

In execution of a money decree against a co-parcener, the decree- 
holder purchased his one-third share in certain specific items of joint 
family property. Subsequently ata family partition to which the 
purchaser was not a party, the items in question were allotted to 
another co-parcener and some other properties were allotted to the 
Share of the Judgment-debtor. The purchaser brought a suit claiming 
an extent of lands equivalent to that purchased by him out of the 
lands allotted to the Judgment-debtor at the partition. 

Held, that the purchaser's claim was unsustainable. 

Thegprinciple underlying Byjnath Lala v. Ramooden, 1 I. A. 106, 
applies to the cage of private sales. 

38 Mad. 684; 40 Mad. 365 Relied on. 

25 Mad. 690 distinguished. 

A. V.. Visvanatha Sastri, for Appellant. 


T. M. Krishnaswami Iyer, for Respondent. 


a 


J | 
Oldfield, J. 
1919, August, 75. i Crl. Revo. Case Nos. 330 and 331 of 1919. 


Criminal Procedure Code, Ss. 488 and 490—Applicaticn for 
enforcement of order before inferior Magistrate—Jurisdiction of 
inferior Magistrate to cancel order for sufficient cause—Agreemeni 
between husband and wife, under which the latter releases her claim— 
Plea if a bar to the application. 

A second class Magistrate before how an application is made 
for the enforeement of an order fcr maintenance, in respect of arrears 
under S. 490 Cr. P, Code, has no power to cancel the order passed 
under S. 488 by a superior Magistrate. 

Quaere: Whether a plea, that subsequent to the Order under 
S. 488 Gr. P. Code, the husband and wife came to live together 
amicably, the latter agreeing to release her rights thereunder, is a bar 
to an application under S. 490 of Cr. P. Code. 

10 M. 13 ; 25 A. 165 Referred to. 

M. S. Venkaiarama Iyer, for Petitioner. l 

E. R. Osborne (Publie prosecutor), for Respondent. 


Bakewell, JJ. - 
1919, August, 7. 


| Minor—Contract for purchase of land by suardian—Suit for spect- 
fie performance if maintainable. 


Spencer and 
5. A, No. 1901 of 1918. 


A contract entered into by a guardian for the purchase of land on 
behalf of a minor is not specifically enforceable by or on behalf of the 
minor. 

39 G. 232 P. C. followed. 

- P. Narayanamurthi, for Appellant. 


V. Ramadoss, for Respondent. 


Sadasiva Aiyar } 


and Burn, JJ. + A. §. No. 276 of 1918 
1919, August 12. J 


Hindu Law—Religious necessity—Valagappu and Simantham ex- 
penses of œ girl—Whether can be recovered from the co-parceners of 
her father. l 

The Valagappu and Simantham expenses ofa girl are not necessary 
expenses, which have to be met by her father’s co-parceners out of their 
joint family property. 

T. V. Venkatrama Aiyar and A. Ganesa Aiyar, for the Appellant. 

T. R. Venkatrama Aiyar and C. A. Seshgiri Sastri, for the Res- 


pondent. 


Spencer and ì 
Krishnan, JJ. i S. A. No. 1169 of 1917. 


1919, August, 13. J ° , 


Madras Estates Land Act, S. 3 (5)—Land holder—M eaning of— 
Grantee of the Kudivaram and a fraction of the melwaram —Suit for 
rent—Forum—Revenue Court. 

The grantee of the Kudivaram iaterest and a fractional share of the 
melvaram from a Zemindar is a land holder within S. 3 (5) of the 
Madras Estates Land Act and a suit for rent by the grantee is cogniza- 
` ble only by a Revenue Court. 


P. Narayanamurthi and C. Rama Row; for Appellant. 


K. Srinivasa Iyengar and D. Appa Row, for Respondent. 
N R C—5 $ 


° 10 


° Seshagiri Iyer ) 
and Moore, JJ. ` + `o “CG. M. S. A. No. 76 of 1918. 
a 19, August, 19. J 

Limitation Act, Arts. 166 and 181—Execution Sale—Properties 
sold in excess of the dec ree—Application to set asidé Limitation. — 

Where the properties of a defendant were exonerated by the decree 
but were erroneously sold in execution and the defendant applied to set 
aside the sale, Held, that Art. 181 and not Art. 66 of the Limitation 
Act governed the application. 

C. V. Ananthakrishna Iyer and C. Sitaramiahs lo inh 


S. Rangachariar and S. Vaithianatha Iyer for Respondent. 


— 


and Burn, JJ. 

1919, August, 27. ` 
Mesne profits—Lessee from widow—S uit for possession by undivid- 
ed co -parcener—Liability of lessee for mesne profits—Interest on 
mesne profits—Right to— Maintenance due to widow—Deduction of, 
from mesne profits. -e 

On the death of a member of a joint Hindu iaie: his widow took 
` possession of his properties claiming to be his heir. The widow leased 
the properties to a person who was aware of the claim of a co-parcener - 
. óf the husband, to these properties, by survivorship. The co-parcener 
. established his title to the properties in question and claimed mesne 
profits from the lessee who pleaded that he had paid the rents to the 
widow. 


Held, (1) that asthe lessee took the lease from a trespasser with 
knowledge of the title of the real owner, be was liable to pay mesne 
profits to the latter. 

33 B. 96, distinguished. 

(2) that the Court could direct the maintenance payable to the 
widow, to be deducted from the amount claimed ‘us mesne profits ; 


Sadasiva Iyer, 
A. S. No. 1 of 1919. 


(3) and that the plaintiff was entitled to interest on mesne profits 
from the date when they actually accrued due and not merely from the 


T date of the decree. 


T. R. Venkatarama Sastri and T. S. Ramaswami Iyer, for Appel- 
ang. l E 
K. Srinivasa Iyengar and T. V. Muthukrishna Iyer; tor Respondent. 


li e 


Spencer and 7} 


Krishnan, JJ. r S. A. No. 1751 of 1918. 
7919, August, 27. J 


Limitation Act, art. 123 and 147—Transfer of Property Act, 
S. 64—Suit by usufructuary mortgagee for reocvery of the mor igage 
money—Limitation. 

A suit for the recovery of the mortgage money under 8. 68 of the 
Transfer of Property Act by a usufructuary mortgagee who has not 
been put in possession of the mortgaged properties, is governed by 
art. 132 and not by art. 147 of the Lim. Act. 

K. S. Sankara Iyer, tor Appellant. 

T. V. Gobalasmt Mudaliar, for Respondent. 

Bakewell and } 


Odgers, JJ. $ S. A, No 2082 of 1918.. 
7919, August, 22. 3 


Oral gift in favour of widowed daughter-in- -law—Small por tion— 


#0 reservation—Surrounding circumtances—If conveys absolute or 
dimited interest. 


An oral gift of immoveable property was made /toa widowed 
daughter-in-law for her maintenance. The donor subsequently made 
a deed of settlement conveying all his other immoveable properties to 
his nephew reciting therein the previous oral gifts infavour of his 
daughter-in-law and others. The gift to the daughter-in-law formed 
only a small portion of the donor's entire properties and there were ne 
words in the documant limiting her - powers of disposition.o over 
the same. 

Held, that, having regard to the fact that no rights were reserved 
by the donor, that the gifs was only a small portion of the entire 
properties and that the dispositive words in respect of the other gifts 
recited in the instrument were the same, the gift conferred an absolute 
interest on the daughter-in-law. Held further, that no presumption 
could be drawn from the circumstance that the giff was for main- 
¢enance, that only a limited estate was conveyed by the donor. 

42 Mad. 283 and 1919 M. W.N. 103, followed. 

T. V. Muthukrishna Aiyar, for the Appellant. 

S. T. Srinivasa Gopalachari, for the Respondent- 


£ 





Krishnan, Jd. S. A. No. 1284 of 1918. 


171919, dugust, 26. 

Alyasantana law—Suit for removal of yejman—Declaration of 
incompetency of next senior member—Courts—- Appointment of 
ntanager—Power of. A 


N. R. C—6 


Spencer and l 


. ` 12 


oA suit for the removal of the yejman of an Alyasantana family and 
fora declaration thatthe next senior member is unfit to be the 
manager by reason of his past misconduct and for the appointment of 
a manager, is maintainable in a Civil Court, 
K.P. Lakshman Row, for Appellant. 
B.Sitarama Row, for Respondent. 


Bakewell and ) ms 
Moore, JJ. 3 A. S. No. 1624 of 1918. 
71919, August, 26. J no 

Registration Act, S. I? cl. E E decree—Subject-matter 
of, exceeding court's pecuniary jurisdiction—Registration 1 f necessary. 

S. 17 (6) of the Registration Act exempts a compromise decree affect- 
ing land from registration, even though the subject-matter of the 
compromise exceeds the pecuniary limits of the Court which passes 
the decree. l 
l T. Nar 'asimha Iyengar and N.S. Rangaswami Iyengar, for 
Appellant. 

K. V. Sesha Iyengar, for Respondent. 

The Officiating 

Chief Justice, 

Oldfield and S. A. No. 1098 of 1918. 
Seshagiri, Iyer, JJ. 
7919, August, 26. 

Civil Procedure Code, S. 64 and O. 21 R. 54 (1) and (2)—Aliena- 
tion between the date of the order for attachment and its publication, 
if void. 

An alienation of his property by a judgment-debtor after the 
passing of an order for attachment under Order 21 R. 54 (1) but before 
its publication under Rule 54 (2), is not void under S. 64 of the 
C. P. Code. 

K. S. Jayarama Iyer, for Appellant. 
T. R. Venkatarama Sastri and K. S. Ganapathy lyer, for Respondent. 





Couits Trotter, JJ. 

7919, August, 27. 

Sale of Goods—Onus of proof—Breach of warranty—Damages— 
Contract Act, Ss. 117 and 178. 


If in a suit for the price of goods sold and delivered, the defen- 
dant counter-claimed for damages for an alleged breach of warranty. 


C. S. No. 493 of 1918. 


Held, the onus of proof of the warranty and the breach thereof 
lies on the defendant. 


V. V. Srinivasa Iyengar and K. Krishnaswamt Aivangar, for 
the Plaintiffs. 


D. Chamier, for the Defendant. 


13 e 


Krishnan, JJ. S. A. Nos. 1796-1798 of 1918. 

7919, August, 27. 

Will—Construotion—Gift in favour of mother and sister—Absolute 
rights—Gift over on contingency, effect of. 


Spencer and s 


A Hindu testator gave his properties to his mother and sister with 
all rights (sarvaswathanthrathudan) and directed that if his sister died 
without issue, his dayadis (agnates) were to take the properties. There 
was also a provision in the will for discharging the debts of the testator - 
with the permission of his dayadis. Held, on a construction of the will, 
that the donees under the will took an absolute estate in spite of the 
gift over and the provision for payment of the debts. 

R. Srinivasa Iyengar, for Appellant. 

S. T. Srinivasa Gobalachari, for Respondent. 


Spencer and l 

Krishnan, JJ. f A. S. No. 372 of 1917. 

1919, August, 27. | 

Alluvion—Accertions—Law as to—Accretions caused by artificial 
operations—Right of adjoining owner—Navigable river—Test of — 
Right to half the bed of adjacent owner. 


The English Law as to accretions, viz., that they should be slow 
and imperceptible, is not applicable to the case of big rivers in India. 
Large accretions formed during the floods in the rivers and remaining 
identifiable, belong to the adjoining proprietors. Accretions made 
during the floods in a river to the adjoining lands, though originating 
in or helped by the artificial conservancy operations of the Govern- 
ment, belong to adjacent proprietor. A river cannot be said to beg 
navigable river at a particulay place if ordinary country craft cannot 
reach the place in question, for more than 6 months in the year. 


V. Ramesam, for Appellant. 
The Hon. B. N. Sarma, for Respondent. 


Bakewell and } 
Moore, JJ. F S. A. No. 1061 of 1918 
7919, September, 2. J 


| Civil Procedure Code, Ss. 47 and 145—Security bond given to 
Court—Swuit to set aside on the ground of undue influence, if main- 
tainabie—Civil Procedure Gode, S. 47; not a bar. 


N. R. C—7 
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. À suit to set aside a security bond given to Court by a surety for 
the due performance of the decree, on the ground of undue influence by 
the judgment-debtor to the knowledge of the decree-helder-will lie, as he 
-has no remedy in execution under S. 145. C. P. C. The surety has got 
a right of appeal as against any order made in execution as against him 
but he has no independent righb to make an application under S. 47 
C. P. G. nor is he subject to the disabilities imposed by that section in 
respect of bringing a suit in matters relating to discharge, or satisfaction 
of decree. 28 M. 117 is a judgment passed under the old Code and is 
no longer law. 


B. Sitarama Row and S. R. Muthusami Iyer, for Appellant. 


Narasimhachart for V. V. Srinivasa Iyengar, for Respondent. 


—— 


The Officiating 
Chief Justice, | 
Oldfield and 
Seshagiri, Iyer, JJ. 
17919, September, 3. 
Hindu Law—Widow—Surrender —Provision Jor maintenance of 
Widow—Effect of. l 


A surrender by a Hindu widow of her whole interest in the whole 
of her husbands’ estate is not rendered invalid by reason me a provision 
for her maintenance in the deed of surrender. 


49 M.523 P. C. Explained. 
42 M. 25 Relied on. 
A, Krishnaswami Iyer, for Appellant, 


C. M. S. A. No. 22 of 19138. 


K. Srinivasa Iyengar and K. S. Jayarama lyer; for Respondent. 
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Seshasiri Iyer and ) | ! . 
Moore, JJ. F °C. M.A. No. t of 1918., 
1919, September, 16. J 
. Proviiicial Insolvency Act Ss. 43 and 46—Appeal by creditor 
against order of Court refusing to punish insolvent. 


A creditor of an insolvent has no right to appeal against an order 
of the Court refusing to imprison a debtor under S. 43 (2) of the Pro- 
vincial Insolvency Act, for the creditor in such a case is not an 

‘aggrieved person within the meaning of S. 46 (1) of the Act. 

M. Patanjaii Sastri, for Appellant. 


T. M. Krishnaswami Iyer for A. Krishnaswami Iyer and T. M. 
Ramaswami Iyer, for Respondent. 


| Spencer anll i 
Krishnan, JJ. Crl. Revn. Case No. 353 of 1919. 
7979, September, 18. J ° 

Criminal Procedure Code, (V of 1898) S. 197 Santih, necessity 
for —Village Magistrate—Fabrication of false judgment in pending 
case, 

Where a village Magistrate is charged with the fabrication of a 
false judgment in a case pending before him, sanction under S. 197 of 
the Cr. P: -Code is necessary before a Court can take cognizance of the 
offencé, aes 

K S. Ramabhadra Iyer, for Petitioner. 


The Public Prosecutor, for Respondent. 


es 


Krishnan, dd. 
1919, September, 


Kusement—Landlord and tenant—Acquisition of easement by 
tenant, . i 


Spencer and 
S. A. No. 780 of 1918. 
22, 


A tenant cannot acquire an easement by d iii against his 
landlord. 


4. 


K. pie Adiya for A. Krishnaswami Iyer, for eae ia 
B. Sitarama Row, for Respondent. ` 





Spencer and ji 
Krishnan, JJ. b S. A. No. 1853 and 1854 of 1918. 
1919, September, 25. J l 
Civil Procedure Code S. 102—S uit for rent instituted in Revenue 
Court —Madras Estates Land Act S. 189—Provincial Small Cause 
Couris Act Art. 44—Second appeal, maintainability of. 
R, C—8 : 
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ə S. 102 of the Code of Civil Procedure does not prohibit a second 

` appeal from the decree of a Revenue Court ina suit for rent of the 

value of less than 500 Rupees. Under S. 189 of the Madras Estates 

Land and Art. 44 of Sch. II of the Provincial Small Cause Courts Act, 
such a suit is not cognizable by a Court of Smal] Causes. 


7 B. 100; 23 M. 547 F. B. distinguished. 


P. Nagabhushanam, for Appellant. 
P. S. Narayanasawmi Iyer for C. V. Ananthakrishna Iyer, for 
Responds. 


i — ee 
> "m 


Seshagiri Iyer and ) 
Mho oore, JJ. r 5S. A. No. 2096 of 1918. 


191 Ië September, 26. J 
F ‘Contract Act S. 65—Insurance Policy—Lapse of, on default of 
payment of premia—Suit for recovery of money actually paid, of 
maintainable—Rule subsequently framed by company—Policy holder 
if bound. 
Fa Where a policy of insurance lapses for non-payment of premia, 
the assured or his representatives have no right to recover the premia 
. actually paid, in the absence of an express contract to that effect. 


æ 


rt Where however the rule providing for the lapse of a policy on 
7 non-payment of some instalments of premia was not in existence at 
the time when the assured took out the policy, but was subsequently 
adopted by the insurance company, the assured who is a stranger, is 

not affected by the provision. 


T. L. Venkatarama Iyer, for Appellant. 
T. K. Rangasami; for Respondent. 


Oldfield and 7} 
Bakewell, JJ. h A. S5. No. 192 of 1918. 
1919, September, 30. J 
Trust—Creation of—Assets of partnership existing at future 
date—Trust in favour of a stranger—Trusts Act Ss. 5 and 6. 


\ 


An agreement creating a trust in favour of a stranger, to take 
~ effect in future with reference to the assets of the partnership then 
existing, is valid and does nor offend Ss. 5 and 6 of the Trusts Act. 


C.V. Ananthakrishna Iyer, for Appellant. 
C. Madhavan Natr, for Respondent. 


a 


19 ° 


Abdur Rahim, O.C. J. (Full Bench.) ` 
Oldfield, Sadasiva , 


Aiyar, Seshagiri © TT C. M. S. A. No. 87 of 1198. 
Aiyar and Burn JJ. , 7 
` 1919, October, 1 

Limitation Act, Art. 180—Execution Sale—Confirmation—Pro- 
ceedings to set aside sale for fraud etc.— Subsequent. order partly 
confirming the sale and partly cancelling it—Application for delivery 
of possession by purchaser—Limitation—Starting point. 

The patitioner bought certain properties in Court auction in 
execution of his own decree on 25—3—19 13 and the sale was con- 
firmed on 26—4—1913. On 3—1—1914 an application for setting 
aside the sale was presented and admitted, out of due-time, on the 
ground of fraud. On that application the sale was set aside as regards 
some items and sustained as regards others, the order to that effect 
being passed by the Court of first instance on 25—6—1915 and by the 
Appellate Court on 13—5—1916. The present petition for delivery was 
presented on 19-—-2—19]7. 

Held that the cause of action for the application for delivery of 
possession arose only on the date of the subsequent order confirming 
the sale and that the application was in time under art. 180 of the 
Limitation Act. 


23 C. 775 P. C3 43 C. 660 P. C. relied on. 
35 A. 227 P. C. distinguished. 
K. Bhashyam Aiyangar for Petitioner. 


B. Sitarama Row for Respondent. 


Sadasiva Aiyar and \ 
Burn, Jd. r S. A. No. 1617 of 1918. 
1919, October, 8. j 


W ill—Construction—-Co-widows—S urvivorship. 


A Hindu purchased certain properties in the joint names of his 
two wives and in his will directed that the properties should, after his 
life-time, be enjoyed by the two widows as long as they lived and after 
them, should be handed over to the adopted son, if one was adopted, or 
given over to charity. Held, on a construction of the will, that on the 
death of one of the widows; the survivor was entitled to get possession 
of the entire properties. _ 

T. R. Venkatarama Sastri for L. Á. Govindaraghava Aiyar for 
Appellant. 


C.V. Ananthakrishna diyar, for pepin 
N. R. C. 10 
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Seshdgiri Aiyar and J a 
Moore, JJ.. F C. M. A No, 86 of 1919. . 

1979, October, 8: J +-+ s = = 
Will—Construction—Devise in favour of issue to be born if a 
male child—Birth of a. posthumous male child—Idiocy—Effect of: 

.. .. Where there are clear and specific words of devise, it is not proper 
to construe a will as'a mere-declaration of the testators intention .that 
the ordinary law of inheritance ought to govern the future devolution 
of his property. A testator left a will to the following effect : “ As my 


wife is enciente, in case there should be a’ male issue (santhathi) the ~ 


heir (santhathi) shall take. all the properties. In case the issue is’ not 
malez. . .. the property should be held by my wife.’ A posthumous 
idiot son was-born to the testator. Heid, that though the posthumous 
‘son was'a congenital idiot, there being a Specific devise in his favour, 
‘he took underthe will... , - = 
K. Srinivasa, Aiyangar and T. Narasimha Aiyangar, for 
Appellant. l l f 
- TER.-Venkatarama Sastri .and K. Narasimha Aiyangar, for 
Respondent. ° 


n 


`a 
_— 


‘Seshagiri Aiyar, and | l l 
Moore, Jd. 3 C. M. A. No. 97 of 1919. 
1919, October, 8. j . 

Civil Procedure Code, O. 22 Rr. 3 and 9—Order of abatement— 
Effect of, as a decree—Adjudication as between J udgment-debtor and 
third person with regard to title to property—Decree-holder if bound 
b ; ‘ 

A brought a suit against B claiming certain properties as hers. 
She died and on an application to continue the suit by her legal represen” 
tatives beyond time, the suit was held to have abated. Subsequently © 
a creditor of A who had obtained a money-decree against her during 
her life-time, attached the properties in quegtion as belonging to A. B 
put in a claim petition which was rejected. He thereupon sued to 
- getablish“his title under O. 21 R. 63 of the C. P- Code. 
` Held, (LY that the order of abatement in she suit between A and B 
was in effect a decree in favour of B. 
30 M. L. J. 486; 18 M. 496; 26 M. 224 Ref. 
(2) that the adjudication in the suit as between: d ard B consti- 
“tuted a’link in the chain of B's title and was binding on.C.. 
33 M. 4833 36 M. 141; 29 M. L. J. 558, Relied on 
- .(3)“and that-the suit must therefore be decreed in B's favour. 
C. Venkatasubramiah, for Appellant. 
T «Narasimha: Aiyangar for Respondent. 


———— y 


21 ° 


Sir Abdur Rahim, \ 


4 


O.C. J. and Odgers, J. + A. S. No. 196 of 1918. 
1919, Sepember, 26. } 
Civil Procedure Code, S. 92--Tiust— Interest in— Meaning of— 
Suit by founder s heirs not resident n localıty—Maintainability. 


In a suit brought under S. 92 of the C. P. Code by the brother's 
sons of the founder of a trust against his daughter and daughter s son 
for a declaration that the suit properties were trust properties for a 
scheme and for the appointment of a trustee, the defendants denied 
the existence of the trust altogether. Held, plaintiffs, as heirs of the 
founder, had an “interest in the trust within the meaning of S. 92 of 
the C. P. Code and that they could maintain the suit, though one of 
them was not resident within the jurisdiction within which the trust 


was located. 


Held, further, that, as defendants denied the existence of the trust 
altogether, plaintiffs as remote reversioners could on the analogy of suits 
by reversioners to set aside alienations by a Hindu widow of her hus 


band’s estate, also maintain the suit. 


A. Krishnaswami Aiyar and B. C. Seshachella Aiyar, for 
Appellants. 


T, Rangachariar, K. Bashyam Atyangar and K. Narasimha 
Aiyangar, for Respondents. 


Spencer and } 
Krishnan, JJ. . S. A. No. 1654 of 1918. 


1919, September, 30. J 
Estoppel—Trustee—Alienation of trust property—Suit to recover 
property on ground of invalidity of alienation—Maintainability. 
A trustee who has alienated trust property is not estopped from 


suing to recover the property on the ground that the alienation was 
in breach of trust. 


19 M. L. J. 305 referred to. 


14 M. I. A. 289 relied upon. 


M. Govindarajulu Naido and N. Rajagopalan, for Appellants. 


V. Ramesam, V. Suryanarayana and B. Satyanarayana, for 


Respondent. 
N. R. C.—11. 


Spencer and j 
Krishnan, Jd. f S. A. No, 205 of 1918. 
1919, October; &. J oe 


Registration Act, Ss. 17 and 49—Immoveable property—Utregis- 
- tered lease for less than a year—Admissibility in evidence. 


Their Lordships referred to a Full Bench the ‘question whether 
an unregistered lease of immoveable property for less than a year is 
admissible in evidence to show the nature of the possession. 


M. S. Ramanujam Iyengar, for C. S. Venkatachıriær, for 
Appellant. 


P, Jagannatha Doss, for Respondent. 


mnam ee Oe 


} 


Spencer and 1. 
_ Krishnan, JJ. r S. A. No. 1975 of 1918. 
1919, October, 8. ) 
Civil Procedure Code, O. 27 R. 90— Madras Estates Land Act, 
Ss. 111 and 114—Sale of holding of ryot under S. 711—Provisions 
of O. 21 R. 90 not applicable. 


` Where the holding of a ryot is brought to sale under S. 111 of the 
Estates Land Act, and the sale is concluded, it is not open to the ryot 
to apply under O. 21 R: 90 of the C. P. Code to set aside the sale, fór ` 
the provisions of O. 21 R. 90 C. P. Code do not apply tothe sale of 
a holding summarily without a decree for rent having been obtained - 


against the ryot. 
P. Nagabhushanam, for Appellant. 


V. Ramesam for Respondent. 


23 : 
` Sadasiva Iyer and} . Tt i d 8 
| Spencer, JJ. + C. M. A. No. 92:and 93 of 1919. 
- 1919, October, 27. } ee l Sa o A i 
Transfer of Property Act, S. 53— Fraud of creditors—Sham trans- 
fer—Creditors if bound to set aside. 


Where there is-a sham sale under which title is not intended to’ 
pass, but the object of the debtor in making the sale is to defraud his 
creditors, it is not obligatory on the creditors to sue under S.’ 53 of the 
Transfer of Property Act to avoid’ the ‘transfer. ` The creditors can 
plead in defence to a suit by the transferee under O. 21 R. 63 of the 
C. P. Code, that the transfer in his favour is sham and inoperative. 


50 I. C. 959 dissented from. e -= 7 
K. Rajah Iyer, for Appellant. 
K. Bhashyam Iyengar, for Respondent. 


TS a ag] 


Sadasiva Iyer and ) z ion 
Spencer, dd. f C. M. A. No, 53 of 1919. 
7979, October, 27. Jj 
Court Fees Aci, S. 7 (iv) (c)—Suit for declaration that promissory 
note is void and for injunction—V aluation for court -fees ` and jurisdic- 
tion—Wrong valuation—Amendment of plaint. 


A suit for a declaration that a promissory note executed by the 
plaintiff in favour of the defendant is void as being unsupported by 
consideration and for an injunction restraining the ‘defendant from 
assigning it comes within S. 7 (4) (c) of the Court-fees Act and there 
must be a single valuation of the relief sought for. Such valuation 
will be good for purposes.of jurisdiction under S. 8 of the Suits Valua- 
tion Act. Where the plaintiff in such a case valued the suit for pur- 
poses of jurisdiction at Rs. 6,020 but for purposes of court-fee valued 
the relief for declaration at Rs. 6,000 and for injunction at Rs. 20 and 
paid a court-fee of Rs. 11-&0 thereon, held that he was bound to pay 
advalorem. court-fee on the sum of Rs. 6,020 after amending the plaint 
by inserting a single valuation for purposes of Court-fee. ` 


(1918) M. W. N. 40 followed. 
K. Bhashyam Aiyangar, for Appellant. 


A. V. Visvanatha Sastri, for Respondent. 


Sadasiva Iyer A 

and Burn, JJ. P - A. S. No. 336 of 1918. 
28-10-1919. -  } . S. 

Civil Procedure Code, S., 73—Rateable distribution—Rival claims 


~ —Suwit for declaration that decree of rival decree-holder is fraudulent 
NIR. C.—-12. 
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and collusive and for injunction—Suit maintainable before- actual dis- 
tribution ‘óf assets—Decree—Setting dside—Grounds on which one 
decree-holder can tmpeach decree of rival decree-holder —Fraud—Col- 
tusion— Absence of consideration. 


~ 


Before the assets are actually distributed among several applicants ` 
for rateable distribution, it is open to a decree-holder to bring a suit 
fora declaration that the decree of a rival decree-holder against the 
common - judgment-debtor, is fraudulent and collusive and for an 
injunction restraining the -rival decree-holder from claiming rateable 
distribution of the assets. The plaintiff's remedy is not confined to a 
suit under S. 73 (2).C. P, C. for refund of the assets after distribution. 


POM TJ 877 © Cec C. A. 31 of 1911. i123 M. L. J.1 (Short 
Notes)] not followed. = a os | 


Where several creditors have obtained decrees against the same 


debtor and all of them claim rateable distribution of his assets, it is 
not open to one of the creditors to impeach the decree of a rival credi- 
tor except on the ground of frand and collusion in the obtaining of the 
decree. The mere fact that there was no consideration for the promis- 
sory note on the strength of which an ex parte decree was obtained by 
the rival creditor is not sufficient.and the legal relationship of’ debtor 
and creditor established by the decree is conclusive against the debtor 
as well as against the other creditors.. 


33 M. 483 ; 36 Mad. 141; 29 M. L. J. 558 followed. 


"K. Srinivasa Iyengar and K.V. Krishanaswami I yengar, for 
Appellant. 


D. Chamier, Hon. Mr. Devadoss, T. Rangachariar, and 
-K. Bhashyam, for Respondents. ae 
Sadasiva Iyer and |}. o- 
Spencer, Jd. Ri C. R. P. No, 155 of 1919. 
7919, October, 28. ) . 
Provincial Small Cause Courts Act; S. 17— Provisions of, if direc- 
tory or mandatory. l 


The question whether the l provisions of S. 17 of the Provincial 
Small Cause Courts Act requiring the deposit of the decree amount at 
the time of making an application to set aside an er parte decree, are 
directory or, mandatory, was referred toa Full Bench. 


M. Patanjali Sastri for T. M. Krishnaswami Iyer, for Appellant. 
a ren Madhavan Nair, for Respondent. 


. 
—, 
e 


Sadasiva Aiyar and ) 


Odgers, JI. F L. P.A. Nos. 10, 11 and 12 of 1919. 
1919, October, 16. j 


Civil Procedure Code, Act V o f 1908. O. 1 R. 10—Civil Proce- 
dure Code Act XIV of 1882 S. 32—Omission of words in the new 
Code— Whether the Court has power under the new Code to transpose 
a plaintiff as defendant, and defentant as plaintif —Remand order by 
the High Court—Misconstruction by the lower Cowrt—Whether can be 
revised by the High Court—Civil Procedure Code, S. 115. 

Nocwithstanding the omission of the words in S. 32 of the Civil 
Procedure Code of 1882 from the new Code O. 1. r 10, the courts have 
power even under the new Code to transpose a plaintiff as a defendant 
and a defendant as plaintiff. 

A misconstruction by the lower Court of a remand order by the 
appellate court and the consequent entertainment of further 
proceedings by the lower Court are no grounds for entertaining a revi- 
sion under S. 115 of the Civil Procedure Code. . 

Lu» A, Govindaraghava Aiyar, C. J. Seshagiri Sastri and 
A. V enkatachalaiyah, for the Appellants. . - 

T. Rangachariar and A. Srirangachari, for the Respondents. 

Spencer and ) a’ i 
Krishnan, JJ. t S. A, No. 161 of 1919. -- 
7979, October, 16. J l i - 

_ Hindu Will —Construction—Devise of joint life estate—Restraint 
on alienation—Validity of —Transfer of Property Act, S. 10-—Princi- 
ble of. 

Where the will of a Hindu provided that the two devisees should 
take a joint life estate but should not in any manner alienate or incum’ 
ber the estate, the prohibition against the alienation is repugnant to 
the nature of the estate devised and is consequently void. The princi- 
ple of 5. 10 of the Transfer of Property Act applies to Hindus. 


O.. A: Seshagiri Sastri, for the Appellant. 


R. Krishnamachariar for K. R. Narayanaswami Aiyar, for the 
Respondent. 


Sadasiva diyar and ) 
Spencer, JJ. ¢ C. M. A. No.-19 of 1919. 
1919, September, 29. j : 7 
Civil Procedure Code, O. 21 R. 92—Execution Sale—Purchase 
by decree-holder who attached another decree in execution of his own 
decree—Apblication by holder of attached decree to set aside sale— 
Necessary parties—Addition of, after -limitation—C. P. Code, O.7 
R. 70. : PA 
N. R. C.—13. 
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A decree-holder in execution of his own decree attached a decree 

of his judgment-debtor-and purchased properties in execution without 
giving notice to: the holder of the decree sought to be attached. The 
Tatter applied to set aside the sale on the ground of material irregularity 
and fraud impleading the attaching decree-holder who purchased the 
properties, as the.only respandent. The Judgment- -debtors under the 
decree which was attached and whoce properties were sold, were, not 
impleaded. ; 
l Held, by Sadasiva Anak J. that the judgment-debtors were’ 
persons whose interests were affected by the execution sale under O. 
21 R.92,C. P. Code and that they were necessary parties to the 
application to set aside the sale. The judgment-debtors could not be 
impleaded as parties on appeal under O 1 R. 10 of the C. P. Code, as 
the application to set aside the sale would be barred as against them at 
that date. ~ 

l ‘Pe Spencer J :—It was the duty of the court under O. 21 R. 92 tO 
implead all the persons whose interests were affected by the sale ard 

` to give them notice and that the applicant should not be prejudiced by 
the Court's omission. Moreover the objection as to non-joinder of the 
judgment-debtors not having been taken in the lower Court could not 
be allowed to be taken for the first time on appeal. 

15 A. 407; 14 C. W.N.-752 Referred to. 
A. Krishnaswami Aiyar, for T. M. Krishnaswami Aiyar and 
E. Vinayaka Row, for Appellant. 
4. Os Vas Anantakrishna diyar, and A. Swaminatha Aiyar, for 


Respondent. ` 


-Seshagiri Aiyar and ` - 
~: , Moore, dd. bo .5. A. No. 1144 of 1918. 


1919, November, 3. ) 

Debt—Hybathecation of —Effect—Suit by hypothecatee to recover 
debt—Limitation—Starting point. . 

In 1906 A, a subscriber to a chit fund, executed a registered mort- 
gage-deed mortga zing his immoveable property and his chit debt. The 
chit transaction came toa close in 1915. Ina suit brought in 1917 
by the assignee of the mortgage to recover the chit debt, held that the 
mortgage of the chit debt amounted to an assignment thereof that the 
right to eue fort the recovery thereof accrued only in 1915, when the 
chit transaction came to aclose, and that the suit was not barred, 
though: an action against the- mortgagor might be barred. 

i E. S. ‘Chidambaram Pillai, and P. N. aera Pillai, for 
- Appellant: TN 
‘- A: Swaminatha pee for Respondent. 


- 
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Sadasiva Aiyar and 
Spencer, Jj. C. M. A. No. 177 of 1919. 
1919, November 5. J i i 


C. P. C, O. 21 Rr. 58 and 66—Sale proclamation—Objection by 
mortgagee—Rejection of objection as being too late—Swit on mortgage 
—Limitation—Limitation Act, art 11 and 132. 

Where certain properties were advertised for sale in execution of 
a money decree, a mortgagee of the properties putin a petition for 
amendment of the sale-proclamation by stating that the sale was to 
be subject to his mortgage right. The court rejected the petition as too 
late, In a suit brought by the mortgage to enforce his mortgage, 

Held, (1) that the application of the mertgagee in the execution 
proceedings was in substance one under O. 21 R. 58 C. P. Code, and 
(2) that a suit not having been brought to set aside the order within 
one year as prescribed by art. 11 of the Limitation Act, the present 
suit was barred. i 

41 M. 986 F. B. followed. 

M. Patanjali Sastri, for appellant. 

å. Ramaswami Iyer, for respondent., 





Spencer and } C. M. P.-No. 249 of 1919 in 


Krishnan, JJ. | 


Renie- Oruna for—Decision of a Full Bench of the High 
Court laying down the law different. 

A new and later exposition of the law by a Full Bench is a ground 
for review of the judgment ofa division bench of the High Court. 

9 W. R. 181 F. B. relied on. The judgment reported in 35 M. 
L. J. 382 was reviewed by the High Court i in the light of I. L. R. 42 
M.711 F. B. 

P. Somasundaram, for petitioner. 

V. Ramesam, for respondent. 


ee 


Spencer and ] ; 
Krishnan JJ. T C. M. A. No. 110 of 1919. 


1919, November 10. J 

Provincial Insolvency Act, Ss. 2 (1) (e) and 16 (2) (a)—Joint. Hindu 
family—Father adjudicated an insolvent—Power of father to alienate 
whole property including sons share if vests in Official Assignee— 

Remedy of sons. 
Where in a joint Hindu family consisting of a father and his sons 
he father is adjudicated an insolvent, not only the father's share in the 
oint family properties but also his power to sell the whole property 
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inclusive of the son’s share, for an antecedent debt vests in the Official 
Receiver. If the Official Receiver sells the whole property, the remedy 
of the sons is to bring a separate suit impeaching the’sales, so far as ` 
their share is concerned, on the ground that the debts were oe or 
immoral. 
T. V. Muthukrishna Iyer, and A. Swaminetha Iyer, for appellant. 
A. Srirangachariar for respondent. 


a 


Seshagiri Aiyar and ) 
; Moore, JJ. t = S.A, No. 1754 of 1918. 
1919, November 13. J 


Hindu law—Partition —Adopted son, rights of as against father 
and subsequent.y born aurasa son. 
l Ina suit for partition against an adopted son by the adoptive 
father and his subsequently born aurasa son, the adopted son is entitl- 
edonly to à ninth share of the family properties. The adopted son 
cannot claim an equal share with the aurasa son, 38 I. C 244 followed. 

A, Krishnaswmi Iyer, for appellant. 

P. Narayanamurti, for respondent. 


Seshagiri Aiyar | 
and Moore, JJ. f . S5. A. No. 2294 of 1917. 
1979, November 15. J 


Hindu law—Joint Family—Supervening insanity of a mensber— 
Effect of—Partition, right to—Survivorship. 

In a joint Hindu family consisting of a father and a son, the father 
became insane and sometime afterwards the son predeceased the 
father. Plaintif claiming as an agnatic heir of the son sued the defen- 
dant, the daughter's son of the father, for recovery of the estate. 

Held (1) that the father was the last male owner of the Properties 
and the defendant was a nearer heir to the father than the plaintiff ; 
and, 

(2) that the disqualification arising from supervening insanity 
though applicable to the members of a joint Hindu family, it did not 
operate so aS to take away the right by birth until an actual partition 
was effected and even then did not destroy that right altogether. 

K. Srinivasa Iyengar and S. Visvanatha Iyer, for appellant. 

T. R. Venkatarama Sastri, T. M. Krishnaswami Iyer and K. S. 


Jayarama Iyer, for respondent. 
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- Krishnan, J. i 


1919, November, 14. j C. R. P. No. 75 of-1919. 


C. P. Code, O. 27, Rr. 2 and 53—Attachment of decree—Inquiry ; 
under O. 21, R. 2 if competent.. ; - 

The attachment of a decree is no bar to an-enquiry under O. 21 
R. 2 of the C. P. Code on the application of the judgment-debtor. 

Pi S. Narayanaswami Iyer, for Petitioner. = 

C. Unnikonda Menon, for Respondent. 





Enua J | : 
` 1919, November, 14. r C. R. P. No. 690 of 1916. 


C. P. Code, S. 115 and O.6 R.1 7—Amendment—Refusal of— 
No interference in revision. 


Though an order of the lower court refusing to allow an amendment 
of the plaint is erroneous, the High Court will not interfere in revision 
with the order. ; 

(1914) M. W. N. 98; 16 I. C. 404 followed. 

K. Bashyam, for Petitioner. 

T. V. Gopalasami Mudaliar, for Respondent, 


Spencer and l 

Krishnan, JJ. 

1919, November, 18. J : 

Civil Procedure Code, O. 22 R. 4 (2)—Decision against a person 
as legal POLES MVE = SIH in his personal capacity—Res judicata— 
No bar: - 
- A decision against a person as the legal representative of another 
who died during the pendency of-a suit does not a operate as res- 
judicata i in a subsequent suit by ‘him in his own individual capacity. 

N. S. Rangasami Iyengar, for Appellant. 


- B. Sitarama Row and T. M, Krishnaswami Iyer for Respontient 


S. A. No. 1274 of 1918. 


Á pe 


Spencer and E 


Bakewell, JJ. $ S. A. Nos, 926 to 928 of 1918. 
"1919, November 19. J 


Landlord and tenant —Estate—User of landlord's watér by ryots 
for raising crops on dry lands and double crop on wet- lands—Right 
of landlord to combensation— Presumption from non-payment for a 
long series of years. : 

- Where it was found that the ryots in an estate had been using the 
water of a tank constructed by the Zemindur, for the last 50 years for 
raising dry crops on dry lands and double crop on wet lands without 
paying anything therefor and the landlord claimed to charge for the 

N. R. C.—15 i 
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water so utilised by the ryots, Held that the landlord was not. entitled 
to do so. Having regard to the’ length of’ user, the court would 
presume.a legal origin for the user by the ryots of the water of the.tank 
for the purposes in ` question. 7 
_ A. Krishnaswami Iyer. for Appellant. 
P: Narayanamurti and B, Somayya, for Respondent., 


y oye 
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. Krishnan, ; 


1919, November, 19. j 


Civil Procedure Code, O. 9 Rr. 7, 12 and 13—Minor—Default of 
appearance—Power. to proceed ex parte—Esparte order—Ground .. for 
setting aside—Negligence of guardian. l 

“Tt is open to a Court to proceed ex parte against a minor under 
O.9 R. 12 C. P. Code for default of appearance of his guardian. 

Anni Ammal v. Muthukumara Chettiar, 1 doubted. 

A ‘guardian’ s negligence is a good ground - for Saeg aside-an ex” 
parte order against the minor. i 

Keshopershad v. Hirday Narain 2? Adyapadi: Ramanna U dpa v. 
Krishna Udpa ? Relied on. 

‘Under O. 9 R. 6 C. P. C. - appearance to havean eg parte ` order 
set aside, need not be in person. . 


a—_—— 


C. R. P. Nos. 149 to 151. of 1919, . 


ee re E ae 

A979, November, .19. j = R. P. No. 95 of 1919. 
Limiiation Act, Ss..3 and-4—Suit ‘on promissory note. for ‘more 
than 500 rupees instituted in Small Cause Court relinquishing claims 
for the.balance—Limitation—Court closed for PORLAS “Re operate 


of Munsif s Court earlier than Sub-Court,. effect of. 


| A: suit on a promissory note for more than 500 Rs. Was brought’ 
in the Small Cause Court on the re-opening day, the plaintiff relinquish- 
ing his claim in excess of Rs. 500. It'was found’ ‘that the period of 
limitation for instituting the suit expired during the holidays and that 
the Munsif’ S- Court which would-have. jurisdiction to try the suit on the 
regular side, re-opened earlier than the Small Cause Court... Held, 
that it was open to the plaintiff to relinquish a portion of his claim 
under O. 22 R: 2 (1) C. P. Code, so as to bring it within the’ jurisdic- 
tion of the Small Cause Court and that the suit was in time. . ane 
T. Eroman Unni, for Petitioner. ` oe eo ae 
SA P. S. Narayanaswami Iyer, for Respondent. 
= q; (1912) 23 M. D. J. 676. -> -2. (1876) 6 C. D: R. 69, 
: a 3. (1914) 27 M.L. J. “167. 
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Spencer and ~~} 
Bakewell, JJ. + Ref. Case. No. 5 of 1919. 
7919, November, 19. J 


Provincial Small Cause Courts Act, S. 23—Plaint returned to be 
presented on the original side—Question of title—Power of Court 
receiving the plaint to question propriety of the order. 

When a Small Cause Court passes an order under S. 23 of 
the Prov. Small Cause Courts Act returning a plaint to the ordinary 
Court, it is not open to the latter Court to disregard the order of the 
Small Cause Court or to question its propriety, The ordinary Court to 
which the plaint is presented is bound to receive the plaint and try it 
as an original suit. f 

29 Mad. 329 followed. 


T. S. Ramaswami Aryer, for Petitioner. 


Respondent unrepresented. í 
Spencer, and } 
Bakewell, JJ. i S. A. No. 1131 of 1918. 


1979, November, 20. J 

Hindu Law—Widow—Surrender for ConA ULOMs void. 

A surrender by a Hindu widow of her husband's estate is void if 
made for consideration. The only reservation that can be made in 
favour of the widow is a provision for her maintenance. 

T. R. Venkatarama Sastri and S. E. Sankara Aiyer, for 


Appellant. 
A. Krishnaswami Iyer, for Respondent. 


Abdur Rahimand ) 
Ayling, Jd. t A. S. No. 97 of 1919. 
1919, December, 3. J ' l 


Minor—Agent of guardian—Whether liable to render accounts of 
his agency to the minor. 

The agent of the guardian of a minor does not stand in any 
fiduciary relation to the minor and is not accountable to the minor for 


his agency under the guardian. 
The Hon'ble The Advocate-General and T. V. Muthukrishna 


Aiyar, for Appellant. 
K. V. Krishnaswanu Aiygr and C. A. Seshagiri Sastri, for Res- 


pondent. 
N. R. C.—16 


i 39 . 


°” Spencer and  } 
Krishnan, J.J. be C. M. A. No. 208-of 1919. 
1919, December, 10. J 

Court Fees Act. Ss. 7, (X) (cc) —Tenant for one year—Suit by 
landlord to eject the tenant-and for the use and occupation two years 
after the termination of the term—Amount of Courtfee payable. 

In a suit to eject a tenant for one year, two years after the expiry 
of the term, and for mesne profits for those two years the court-fee . 
payable on the plaint is that computed on the rent for the year -under 
S. 7 (10) (ec) of the Court Fees Act and on the value of the mesne 
profits. 
T, Narasimha Aiyangar and N, Sriniwasacharya, for Appellant . 

K. V. Krishnaswami Aiyar and C. A. Seshagire’ Sastri, ` for 
Respondent. l l 
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Chief Justice. 
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9) on 


(Bar-at-Law). 
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PRIVY COUNCIL. 
PRESENT :—VISCOUNT HALDANE, VISCOUNT CAVE, SIR 


JOHN EDGE AND MR. AMEER ALI. 
[On Appeal from the High Court at Madras. ] 
Nalluri Kristnamma and another ... Appellants (Plasntiffs.)* 
v. 
Kamepalli Venkatasubbayya and others. Respondents (Defendants.) 
Hindu Law—Adoption—Illatom adoptton—Based upon custom—W hether such 
adoption is valid when there és a son or brother alive. 
The oustom of taking an illatom son-in-law Js the same in the Kamma caste 


and in the Reddi caste. 

Thera is no analogy between adoption , proper, An objest of which is primarily 
religious, and illatom affiliation, the object of which is secular only : and the rules 
of Hindu Law do not apply to the latter, which is regulated solely by custom. 

Wlatom affiliation is valid even though the affiliator has a son or an undivided 


brother living. 
Sakhamooru v. Pedapoody 1, (unreported) pproved. 


Appeal from a decree of the Madras High Court (Sankaran 
Nair and Spencer, JJ.) affirming a decree of the Subordinate 
Judge of Guntur. 

The sole question in this „appeal was whether the illatom affiliation 
of Ramakristamma, the ancestor of the respondents, by his father-in-law 
Lingappa Naidu, the ancestor of the appellants, was valid in law. The 
facts are sufficiently stated in their Lordships judgment, which also 
sets out the material portions of the judgments of the Lower Courts. 

The question whether a person who already has a natural born 
son can introduce an illatom son-in-law into the family had an 
been before the Madras High Court: in Sakhamooru v. Pedapoody 1 
(unreported). The judgment then under appeal was as follows :— 

“ The main question argued before me in this appeal is whether a 
person can introduce an illatom son-in-law into the family when he 
* February 6 and 7, 1919. (P.C. Appeal No. 9 of 1917). 

1, Second Appeal No. 45 of 1905 of the Madrag High Court. 
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has already a natural born son. So far as I am aware, there is as yet 
no case law exactly on the point. No doubt sucha restriction pre- 
vails in the case of adoption, But there is a difference between these 
two kinds of affiliations. Illatom consists in the affiliation of a son-in- 
law in considsration of assistance in the management of the family 
property. On the other hand the object of adoption is to meet the 
want of a male offspring for religious purposes and for the perpetua- 
tion of the line of ancestors. Manu states that ‘a son of any descrip- 
tion must be anxiously adopted by one who has none, for the sake of 
the funeral cake, water, and solemn rites, and for the celebrity of his 
name. There is, therefore, no analogy between an adoption and an 
illatom, and an illatom son is not a co-parcener of the natural born son 
or adopted son though they can live together like an undivided family. 
Special custom obtaining in each caste or family can alone sanction the 
status of an illatom son and it must be affirmatively proved as any other 
disputed fact (4 Madras 272). “In the case before us, there is evidently 
a large mass of evidence which abundantly proves the existence of the 
custom in the Kamma families to which these parties belong and no 
less than 15 instances were cited in support of it, in the majority of 
which illatom took place when there were sons existing. Defendants 
were not able to adduce evidence worth the name to disprove the 
custom or to rebut the evidence adduced by the plaintiff, although 
further opportunity was specially afforded to them for that purpose. 
As the motives for adoption and illatomship are quite different, it 
cannot be contended with any\show of reason that because an adop- 
tion cannot be made when. a natural born son exists an illatom 
son also should not be introduced into the family where there 
isa son living. [latom sons are introduced mote for the manage- 
ment of the family estate than for anything else. In the present- 
case, Bhushayya had a lame and sickly daughter who lost her 
mother ata very tender age. The ist defendant is her younger 
brother and not her step-brother as the District Munsif thinks. ‘The 
Ist plaintiff was originally a field servant under Bhushayya who ulti- 
mately gave this lame daughter to him in marriage accepting him as 
his illatom son-in-law and promising to give him a share in the. family 
estate. That this marriage union was brought about upon some special 
agreement, is not disputed. The Ist defendant states that the 
agreement was that the ist plaintiff ‘and his wife should be kept in the 
family and should be fed at the family expense. This sort of agreement 
is neither probable nor has been satisfactorily proved by any tangible 
evidence. The District Munsifs finding that Bhushayya promised a 
share in the family to the Ist plaintiff taking him as an illatom son, is 
borne out by the evidence on record and I fully concur with him. The 
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Ist defendant was only 11 days old when his mother died and was a P.C. 
little boy at the time of the illatom. Bbushayya wasan old man and Naluri 
wanted help in the cultivation of his lands and in the management of Kristnamma 
his affairs. He had also to find a suitable husband for his lame Kamepalli 
daughter and consequently introduced the‘lst plaintiff as his illatom Venkata- 
subbayya. 
son-in-law. 
“ Bhushayya died only 6 or 7 years before suit. His daughter (1st 
plaintiff's wife) also died some years back. It seems that with the object 
of defrauding the Ist plaintiff, the 1st defendant alone renewed the 
bonds executed by Bhushayya and got the family lands- transferred to 
his name alone. These must have been fraudulently done behind 
the back of the 1st plaintiff and cannot have the effect of demolishing 
altogether, or damaging to any extent the 1st plantiff's existing rights 
founded upon the solemn agreement of illatomship. 
“ One other contention put forward by the appellant is that the 
illatom son-in-law must be a sisters son or some close relation, but 
no authority has been cited for this proposition and it cannot be 
accepted. There can be no better relationship than the illatom son- 
in-law becoming his own daughter's husband. 
‘* Appeal fails and must be dismissed with all costs. 
(Signed) I. L. NARAYANA ROW, 


Subordinate Judge. ” 


The High Court (Boddam and Miller, JJ.), in affirming the. 
Subordinate Judge, delivered the following Judgment :—- 

“Tt is found that there is a custom among the caste to which the 
parties” belong which supports the plaintiff's case. Though there was 
no specific issue raising the question of custom an opportunity was given 
to the defendants to call evidence to contradict the evidence of custom 
set up by the plaintiffs witnesses and there is therefore no necessity to 
send the case back for the specific issue to be raised and tried now as 
each party has had ample opportunity of calling evidence in respect of 
it. We are not able to say that there is no evidence sufficient to sup- 
port the finding and we must therefore dismiss the second appeal with 
costs. ` 

In the present case the Lower Courts mainly on the authority of 
Sakhamooru v. Pedapoody 1 dismissed plaintiffs suit. Hence this 
appeal. 

De Gruyther, K. C. and Parikh, for appellants. The parties are 
Sudras of the Kamma caste, and are governed by the Mitakshara. 
Illatom affiliation is the creation of custom. In the present case no 


1. B. A. No. 45 of 1905, (Madras). 
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family custom has been established permitting illatom -adoption. 
at all. There is no -proof_that the-custom, supposing it exists, 
extends to persons who have-a‘natural son living, or that it is binding 
on the joint family. There is no proof what the rights of the adoptee 
are, Reliance is placed on an agreement, but there is no proof, of any 
agreement which would bind the joint family. l 


` The onus to prove not merely the existence but the extent of the 
custom is on the defendants. The general law prevails except so far 
as ousted by custom. Ram N undan Singh v. Janki Koer 1. There 
is no S in favour of custom } Abdul Hussein Khan V. Bibi 
Sona Dero 2 


om Pal 


The seek ancestor Ramakristnamma only had a right to 
succeed to any self-acquired property of Lingappa Naidu. The illatom 
does not become a co-parcener. . Lingappa was joint up to the day of 
his deatl’, so nothing could pass to Ramakristnamma ; the other mem- 
bers of the joint family.had inchoate rights which illatom could not 
take away. It is’ not proved here that the illatom becomes a co- 


parcener. aes tas Tae 


The decided cases are , mostly ree in which the . kibola had no 
son living, and in which there was an executed agreement for sharing 
of the property. Tayumana Reddi v. Perumal Reddi 8, Hanumant- 
amma v.: Rami Reddi 4, Sivada Balarami v. Sivada Pera 5, 
Chenchamma v. Subbaya ©, Ramakristna v. Subakka 1", Malla 


‘Reddi v. Padmamma 8, Narasimha v. Veerabhadra 9, Chinna 


Obayya v. Sura Reddi 10, 


There is no decision which. covers sale PPE case. The decision 
in Sakhamuru v. Pedapoody 11 depended on the special facts of that 
case: the District Munsif found there was an express. agreement 
which was binding. The Sub-J udge’ found the same. ‘The case only 
came to the High Court on second appeal, and the finding of fact was 
accepted. In any case, one judgment is not sufficient to establish a 
custom SO much at variance with Hindu Law. ~ 


It is not enough to find, as the Lower Courts have done, that the 
illatom adoption is valid: they should have found further what rights 
the illatom acquired under the custom, and in particular whether he 
becomes a co-parcener and can demand partition. The father ina 


1, (1902) L. R. 29 I. A. 178; 194. 2. (1917) L. R. 45 I. A. 10. 

3. (1862) 1 Mad. H. O. R. 51. | _ 4, (1881) I. D, R. 4 Mad. 272. 
5. (1883) I. L. R. 6 Mad. 267. 6. (1885) I, L. R. 9 Mad. 114. 
7. (1889) L L. R. 12 Mad. 442. - `- ` 8. (1898) I. L. R. 17 Mad. 48. 
9. (1998) I. L. R; 17 Mad. 247.. 10. (1897) I. L. R. 21 Mad. 226. 


"11. Sa 45 of 1905 (unfeported). 
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Hindu joint family cannot, except by law or special usage, introduce a 
new member into the co-parcenary. Under the Mitakshara an argee- 
ment made by a father is not ordinarily binding on the sons: Sahu 
Ram Chunder v. Bhup Singh 1. 

Reference was also made to Mayne, Hindu Law, para. 207 (8th. 
edn. p. 271). 

The respondents did not appear. 

Their Lordships’ judgment was delivered (February 25, 
1919) by 


Sir John Edge, :—This is an Appeal by the plaintiffs from a 
decree, dated the lith September, 1914, of the High Court at 
Madras, which affirmed a decree, dated the 19th December, 
1910, of the Subordinate Judge of Guntur, which dismissed the 
suit. The suit in which this appeal has arisen was instituted on 
the 27th April, 1906, in the Court of the District Jutlge of 
Guntur, and was subsequently transferred to the Court of the 
Subordinate Judge in which it was entered as Original Suit 
No. 1. of 1910. The plaintiffs in this suft (No. 1 of 1910) were 
Nalluri Krishnamma and his brother, Nalluri Adinarayudu. 
The original defendants in this suit were Kamepalli Ramalin- 
gam, who is now dead, and his sons Kamepalli Venkatasubbayya 
and Kamepalli Seshu. Nalluri Lingayya, who isa natural 
brother of thesé plaintiffs, was added asa defendant to the 
suit on the 17th September, 1908, and is a nominal respondent 
to this appeal. He has not appeared, and it has been stated by 
counsel for the appellants that Nalluri Lingayya has been 
adopted, according to Hindu law, into another family, and is 
not interested in the suit or in this appeal. 


In 1907 Kamepalli Ratmalingam and his sons, Kamepalli 
Venkatasubbayya and Kamepalli Seshu, instituted a suit in the 
Court of the District Judge of Guntur against Nalluri 
Kristnamma, Nallur: Adinarayudu and others, which was 
subsequently transferred to the Court of the Subordinate Judge, 
in which it was entered as Original Suit No.2 of 1910. The 
_ two suits (No. 1 of 1910 and No. 2 of 1910) were tried together 
by the Subordinate Judge, and the evidence in each suit was 
used in the other. The subordinate Judge made a separate 
decree in each suit. Those decrees were appealed to the High 
Court at Madras, which dismissed the appeal from the decree 

1. (1917) L. R. 44 I. A, 126.=83 M. L. J. 14. .. En 
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P. C. in Suit No. 2 of 1910, and from that decree of the High Court 
Nalluri there has been no appeal... 
Kristnamma 


a The relationship of the parties to the suit will be seen from 
Kamepalli the following pedigree :— 
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The main question in this appeal relates to an alleged tlla- 
tom adoption of Ramakristnamma as his illatom son-in-law by 
Lingappa Naidu. If that illatom adoption is established as valid 

` in Jaw the suit of the plaintiffs fails and must be dismissed. The 
factum of that adoption cannot now be disputed and is not 
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disputed in this appeal, but it is contended on behalf of the ap- 
pellants that Lingappa Naidu could not-legally take Ramakrist- 
namma as his illatom son-in-law because at the time of the 
adoption he had a natural son, Venkatachalam, living, and also 
because at that time Lingappa Naidu wasjoint with his brothers, 
Kristnamma Naidu and Kodandarama, and no custom autho- 
rising an ¿illatom adoption under such circumstances has been 
proved. The parties are Hindus of the Sudra caste and sub- 
caste Kamma, and are governed by the law of the Mitakshara 
except in so far as that law has been altered by custom. The 
law of the Mitakshara would not allow a Hindu to adopt a son 
when he had a natural born son living. But if a custom was 
proved allowing a Kamma to take an illatom son-in-law when 
he had a natural born son living, both grounds of objection to 
the illatom adoption in this case would fail. 


The three sons of Nalluri Laskhminarasu with their families 
lived together as a joint Hindu family in the village of Manga- 
moor, and asa joint family possessed a large ancestral estate and 
some movable property. Mangamoor is a village of Guntur in 
Nellore. Lingappa Naidu was twice married. He had by his first 
wife a daughter, Ramalakshnamma, who over 60 years ago mar- 
ried Kamepalli Ramakristnamma and bore to him a son, Kame- 
palli Ramalingam, who was the father of the defendants-respon- 
dents, Kamepalli Venkatasubbayya and Kamepalli Seshu. By his 
second wife Lingappa Naidu hada son, Venkatachalam, who 
was the father of the plaintiffs and of the added defendant. 
Kamepalli Ramakristnamma was a near relation of Lingappa 
Naidu, and lived in his housg as one of his family, and assisted 
inthe management of the property. Lingappa Naidu took 
Kamepalli Ramakristnamma as his illatom son-in-law after 
Venkatachalam was born, and when Venkatachalam was three 
or four years of age, promising to give him a share of his pro- 
perty. Lingappa Naidu died before 1896. In 1896 his two 
surviving brothers, Kristnamma Naidu and Kodandarama, and 
their nephew, Venkatachalam, separated and partly partitioned 
the family estate. Venkatachalam died on the 23rd August, 
1904. The Subordinate Judge found asa fact that Rama- 
kristnamma lived in the family with his wife and children, 
and that after his death Kamepalli Ramalingam, Kamepalli 
Venkatasubbayya, and Kamepalli Seshu continued to live in the 


P.O. 


Nalluri 
Kristnamma 


v. 
Kamepalli 
Venkata- 
subbayya. 


Sir John 
Edge. 


P. O. 
Nalluri 
Kristnamme 
v. 
Kamepalli 


Venkata- 

oF eea 

Sir John 
Edge. 





8 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII. 


family, and lived with Venkatachalam after the division of 1896 
until about six months before Venkatachalam’s death ; that 
finding was not dissented from by the High Court. The 
Subordinate Judge considered that those facts corroborated the 
evidence, which he believed, that there had been an illatom 


adoption. 

In 1904 it was arranged between Kamepalli Ramalingam, 
as representing himself and his sons, and Venkatachalam, as 
representing himself and his sons, in the presence of mediators 
that their joint family properties should be divided into three 
shares, and that Kamepalli Ramalingam and his sons should 
take one share, and should leave the remaining two shares to | 


Venkatachalam and his sons. 


Gn the 5th September, 1905, the plaintiff, Nalluri Krist- 
namma, signed and presented to the Tahsildar the following 


statement :— 

“ The deceased Nalluri Venkatachalam, who was Pattadar Nos. 2812, 2318, 
in Mangamoor, is my father. In the said pattas, which stand in my father’s name. 
the following 18 names should be included .— 


“ 1. Myaeli, Nalluri Kristnamma. 
‘9. Nallurit Audinarayadu. 
“3. Nalluri Lingayya. 
‘“ 4, Kamepalli Ramalingam. 
All these are sharers in the ‘ family.” 
The evidence shows that a joint patta was accordingly 


issued. 
In this suit the Subordinate Judge framed the following 


issues amongst others :— 
(ii) Whether Ramakristnamma, father of the ist defendant, was taken as 
ilatom son-in-law by Lingappa Naidu. and, if so; whether such taking is valid in 


law. 

(iii) Whether there was an agreement or arrangement that a one.third share 
of the family properties should be given to the lst defendant as alleged in his 
written statement, and, if so, this agreoment or arrangement is valid or binding on 


plaintifts. 

(iv) Whether, as alleged by the defendants, there was a partition in 
November, 1904, and, if so, what properties weredivided and alloted to what 
shares and what properties: wete reserved for future division ar joint enjoyment. 


(v} Whether defendants have joint right with the plaintifs to the suit pro- 
perties, items Nos 8, 15 to 55, and 59 in the Blaint-Sohedule A ; if so, is the suit 


for declaration in respeot of these items maintainable, 
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For the reasons recorded in his judgment in Original Suit P. 0. 

No. 2 of 1910 the Subordinate Judge found the issues (ii) to Nalluri 
(v) against the plaintiffs. pres 
Kamepalli 


On the question whether Lingappa Naidu having at the Venkata. 
time of the ¿illatom adoption a natural born son and two un- subbayya, 
divided brothers living could lawfully have taken Rama- Sir John 
kristnamma as an illatom son-in-law, the Subordinate Judge Edge. 


‘stated :— 

" The partiesin the present case belong -to the Kamma caste and in this 
respect (the right to make illatom adoptions) there is no difference between them 
and the Reddis. The practice of illatom affiliation is very common in both castes.” 

There is evidence in this record that the custom of taking 
an ilatom son-in-law is thesame in the Kamma casteand in the 
Reddi caste. The Subordinate Judge then referred in general 
terms to the witnesses who had given evidence on behalf of 
Kamepalli Ramalingam and his sons as to the custom of illatom 
adoptions, and particularly observed that one of their witnesses, 
a Kamma, had given two instances in which where brothers 
were living jointly one of them had taken an illatom son-in-law. 


The Subordinate Judge then stated :— 


‘Defendants’ witnesses (that is witnesses on behalf of the defendants in Suit 
No. 2 of 1910, who are the plaintifis in this suit) 5, 6, 8, 9 and 11 say that a Kamma l 
takes an illatom son-in-law only when he has no son or undivided, brother.’ 
This is a matter of opinion. The evidence in this case is insufficient to establish 
a special custom. Bub I think that as the custom of illatom affiliation bas been 
judicially recognised, it is for the defendants (the plaintiffs in this Suit No. 1 of 
1910) to show that a father living with a son and an undivided brother cannot exer- 
cise that right. In the present case the first plaintiff's (Kamepalli Rama- 
lingam’s) father was, I think, treated by all members of the family as an illatom 
son-in-law, and after his death the plaintiffs (original defendants in Suit No, 1 of 
1910) continued to live as members of'a joint family till six months before Venkata- 
chalam’s death. I therefore find the first issue in the affirmative.’ 


The first issue which the Subordinate Judge so found in 
the affirmative was “Whether the plaintiffs’ brother (Ramakrish- 
namma) was taken as illatom son-in-law by Lingappa Naidu, 
and, if so, whether such taking is valid in-law.” 


In the judgment on the appeal the learned Judges, Sankaran 


Nair and Spencer, J|., say :— 

“ The adoption took place more than 50 years ago, when Lingayya was living - 
with his two brothers as members of an undivided-family. Ever since the adop- 
tion oy marriage, Ramakrishnamma ‘was living: with the other members of the 
family. An illatom son is adopted when assistance is needed by the adoptor in 
the cultivation of the family estate or for its management; and, in this Case, . 
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there is no doubt that Ramakrishnamma participated in the management of the 
estate. When a partition was, effected between Lingayya and his brothers, 
Ramakrishnamme was treated as a member of Lingayya’s (Lingappa’s) branch 
and remained with them. Shortly before Venkatachalam’s death in August, 1904, 
there was an agreement for partition between him and Ramakrishnamma. 


“ This, no doubt, is denied by the appellants. But Ramakrishnamma’s descen- 
dants are admittedly in exclusive possession of certain properties which were in the 
possession of Venkatachalam, and the appellants’ plea that such possession was 
obtained by trespass is not proved. ‘Their camplaint was dismissed by the 
Magistrate, and the Judge rightly points out that possession by trespass is inconsis- 
tent with the fact that the respondents are in possession of portions of properties. 
After Venkatachalam’s death, his son, one of the appellants before us, called 
Ramakrishnamma’s son a co-sharer (Exhibit B2). This conduct of the family for 
about 50 years and the agreement for partition in particular is very Senne evidence 
against the appellants, 


I 


‘“ It is contended before us that an illatom adoption made when there is a son 
living is invalid. It is true that an adoption is invalid under Hindu Law when 
the adoptive father has a son. But, illatom adoption itself is opposed to Hindu 
Law, and no presumption of invalidity, therefore, arises on the ground suggested . 

‘The evidence of appellants’ witnesses is not that the existence of a son alone 
precludes an adoption, but no adoption can be legally made when thers is a son 
or brother alive. This finds no support in Hindu Law, and isin favour of 
the view that we should not look to the principle of the Hindu Law to 
determine the incidents of the custom. The respondents have proved only 
two instances of adoption where there was a son, and the Judge rightly observes 
that the evidence is insufficient to prove a custom. But we find that it has been 
judicially resognised. In the suit out of which §. A. No. 45 of 1905 arose, many 


instances of illatom adoption by persons who had sons were proved, and this Court 


held that the evidence was sufficient to prove the custom. 


“We are, therefore, of epee that Ramakrishnamma’s adoption is valid and 
dismiss this appeal with costs ” 


Their Lordships have had the opportunity of reading the 
judgments of the Subordinate Judge and of the learned Judges 
of the High Court at Madras in Appeal in the case, which in 
the High Court was Second Appeal No. 45 of 1905 ; that case 
has not been reported. In that case, which depended upon the 
existence of a custom in the Kamma families to which the par- 
ties belonged, “‘fifteen instances were cited in support of it (the, 
custom), in the majority of which illatom took place when there 
were sons existing.” Before the decision in Second Appeal No. 
45 of 1905, it seems never to have been expressly decided that 
a Kamma or a Reddi could not or could lawfully take a son-in. 
law in illatom adoption when he had a son living, but having 
regard to the decision in that case and to the fact that the 
two Courts in the present suit agree that the adoption was valid 


in law, and as the family for very many years treated the illatom 
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adoption as valid, their Lordships think that this appeal boul 
be dismissed, and they will humbly advise His Majesty accord- 
ingly. The respondents, who did nòt appear at the hearing, 
will have such costs as they may be entitled to. 

Solicitor for appellants :—E. Dalgado, _ 

Solicitors for respondents :—Chapman Walker and Shephard. 

A. PE. 





PRIVY COUNCIL. 


PRESENT :—VISCOUNT HALDANE, VISCOUNT CAVE, LORD 
DUNEDIN, SIR JOHN EDGE AND MR, AMEER ALI, 
[On appeal from the High Court of Judicature at Madras] 


Sri Rajah Satrucherla and others es Appellants * 
v. : 
Maharaja of Jeypore and others oe Respondents. 


Jurisdiction —Objection as to want of jurisdiction may be taken at any stage—Not 
an oblection as to place of swing—Court in S.17 of Code of Civil Procedure—Means 
only a Court to which the Code appties—Code of C: ape ao ceae e, 1908 (Act, V of 1908, 


Ss. 17 & al, 
A suit for sale under a mortgage was instituted in the Vizagapatam District 


Court. The mortgaged properties comprised not merely lands in Vizagapatam but 
lands in the Agency Districts, to which the Code of Civil Procedure does not apply- 
No objection on this score was raised by defendants and a decrea was passed as 
prayed for sale of the whole of the mortgaged properties. The objection was taken 


in first appeal, but overruled, the Madras High Court holding that the defendants 
were debarred from raising-it at that stage by S. 21 of the Coda. 

Held : That the objection was not an objection to the place of suing, but an 
objection going to the nullity of the order-on the ground of want of jurisdiction and 
could be taken at any time: and thai the deoree, so far as it applied to land within 


the Agency districts, must be set aside. Š 
“ Courts” in S. 17 of the Code of Civil Procedure, 1908, must be held as 
meaning Courts to which the Code applies, 


Appeal from a decree of the Madras High Court, dated 


March 3, 1916, affirming a decree of the Subordinate Judge of 
Vizagapatam. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment and in the above head note. The present appeal raised two 
questions (1) whether the suit was premature, (2) whether the objection 
as to the Court's jurisdiction to order sale of Properties within the 
Agency Districts, not having been taken in the first Court, was still 
open. On their Lordships’ construction- of the mortgage deeds the 


first point did not arise. On tke second point the judgment of the 
* February 18 and 14, 1919, 
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Madras High Court (Abdur Rahim and Srinivasa Aiyangar, JJ.,) was 
as follows:—., : 7 


“The other point taken“'by the Appellants is this: that the 
Subordinote Judge’s Court, Vizagapatam, had no jurisdiction to grant 
any relief respecting lands situate in the Agency tracts as under Act 
XXIV of 1839, the operation of the ordinary rules for the administra- 
tion of Civil justice ceased to have eftectin those tracts, and a special 
machinery with special rules for the administration of justice was 
created, section 17 of the Code which gives Jurisdiction to a Court to 
give relief in suits for lands part of which is within its jurisdiction 
and part within the jurisdiction of another Court does not apply. It 
is contended that that section applies only to cases where both the 
Courts are governed by the Civil Procedure Code. This objection was 
however not taken in the first Court, nor even in appealat the time 
when it was filed, but was taken long after as a supplemental ground of 
appeal. Mr. Sarma for the Respondent contends that this is an objec- 
tion to the place of suing’ within the meaning of S. 21 of the Code and 
we are not therefore at liberty to give effect to this contention even if 
it is sound. We agree with Mr. Sarma that we are precluded from 
allowing this objection. Mr. Ramesam contends that S. 21 does not 
apply to this case, because his objection is not to the ‘place of suing’ 
as his contention is not that the Vizagapatam Court was not the proper 
Court to entertain the suit, but only that it cannot give relief respecting 
immoveable properties in the Agency tracts. S. 21 follows Ss. 15 to 20 
which regulate the place of suing; andan examination of those sections 
shows that a contest might arise as to the place of suing, with reference 
to the cause of action, the residence of the defendant or defend- 
ants, or the situation of property both moveable and immoveable. In 
all these cases where objection is taken that the Court taking cogni- 
zance of the suit, is not entitled to adjudicate upon the claim, whether 
in whole or in part for want of jurisdittion it is an objection to the 
place of suing. We are therefore of opinion that this contention is 
not now open to the appellant. We have come to this conclusion the 
more readily, as it is conceded by the learned pleader forthe appellant 
that his clients had no more defence to an action instituted in the 
Agency's Court than they had to the present suit. The appeal must 
therefore be dismissed with costs. Time for redemption, six months from 
this date. ” i ' 

Sir W. Garth, for appellants, submitted that òn the trué construc- 
tion of the mortgages the suit in so far as it asked for sale of the mort- 
gaged properties, was premature. The High Court had rightly held 
that at its institution it was premature in respect of the principal, and 
they were wrong in affirming the decree on the strength of events which 
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had happened after the issue of the writ. Plaintiffs were only 
entitled to relief which had accrued at the date of suit. Hvans v. 
Bagshaw 1, Ruys v. Royal ExchangeCorboration 2. The case of 
Ram Ratan Sahu v. Mohant Sahu 8 cited by the High Court, is 
wholly different from the present one. 

[Viscount Haldane :—The rule that a Court should not TE what 
happens after issue of writ is primarily a rule for contentious matters 
only, not for matters of administration.] 

The appellants objection as regards the sale of property within the 
Agency tracts should have been allowed. The suit is filed under the 
Code of Civil Procedure, which does not apply to the Agency Districts. 
vide the Code itself S. 1 (3) and Act XXIV of 1839. The High 
Court was wrong in holding that the objection was to the ‘“‘place of 
suing. It was an objection to the jurisdiction of the Court, and could 
be taken at any stage. S. 21 of the Code does not apply. ~ 


De Gruyther K. C. and Kenworthy Brown, for respondent : The 
suit was not premature. On a proper construction of the mortgages 
the principal was due at the date of suit. The objection as to the:lands 
within the Agency Tracts was rightly rejected as having been taken 
too late ; in substance it was an objection as to the place of suing: 
Reference was made to Ss. 15 and 19°of the Civil Procedure Code, 
1882, and Ss. 16 and 17 of the Code of Civil Procedure, 1908. 

Sir W. Garth replied. 


Their Lordships’ judgment was daere (F ebruary 25, 
1919) by o 
-~ “Lord Dunedin :—On the 4th January, 1906, ihe appellants, 
who are zemindars, borrowed from the respondent, the Maha- 
rajah of Jeypur, 5 lacs of rupees, and in security thereof mort- 
gaged certain lands, The mortgage is in ordinary form provid- 
ing for payment of interest and compound interest, but contains 
the following special clause. | 

“ These properties are mortgaged and retained in our possession. But in case 

at any time any amount remains due out of the amount of interest payable on the 
due dates of any two years consecutively, or in case, within seven years from this 
date, the entire amount of principal and interest then remaining due be not paid, 
though the interest is paid according to instalments, we shall raise no sort of 
objections to your entering on and taking possession of the above-mentioned 
mortgaged properties, irrespective of the said mortgage term.” . 

The term of payment was, therefore, on the 4th January, 
1913. By the 4th January, 1911, the borrowers were two years 


ee 
1. (1870) 5 Ch. App. 840. , 2. (1897) 2 Q. B. 135. 
es 8, (1909) 6 Cal. L.I. 74. 
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in arrear in payment of interest, and were in need of further 
monies. Accordingly, a second mortgage was granted in July 
1911, for the said two years of interest and compound interest 
and further monies, amounting in all to Rs. 120,000. The deed, 
after reciting the various -sums, which amount to the 
Rs. 120,000, continues as follow :— 

‘*We shall pay the above principal sum of Rs. 1,20,00) and the interest ac- 
cruing according to the terms of the deed, in full, on the 4th January, 1916. 
Further, though the 4th January, 1913, iz the due date for the mortgage deed for 
Rs. 500,000-0-0 executed on the 4th January, 1906, in your favour by Nos. 1, 2, 
8, 4,5 and T among us and by late Sri Somasekharaju Bahadur Garu and register- 
ed as No. 22 of 1996 in the Sub-Registrar’s office at Parvatipur, you and we have 
settled now that the due date for the said deed should also be the 4th January, 
1916, along with this dead. Therefore, by this change, the entire terms of the 
registered deed, dated the 4th January, 1906, are deamed to have been included in 
this deed, and we shall agree to the said terms even regarding the discharga of the 
principal fnd interest of this deed also and ba bound by them. If, accérding to the 
terms of this deed, the interest of each year be not paid on the respective due 
date, these terms will not prevent you from recovering the said amount then and 
there, if you should so desire, without waiting for the due dats, namely the 4th 
January, 1916,” 


_ The appellants paid no interest whatever after the date af 
the second deed, and accordingly, in July, 19138, there being 
two years’ interest in arrear, the respondent brought the present 
suit for decree for the whole sum due and for an order of sale 
of the mortgaged properties. To this action the appellants pled 
in defence, first, that the mortgage was a usufruct mortgage and 
did not authorise sale ; and secondly, that the action was pre~ 
mature, the term of the 4th January, 1916, not having yet arriv- 
ed: The learned Subordinate Judge held that the mortgages 
were simple mortgages, with merely an alternative power of 
entry into possession, and granted décree and order for sale’ in 
ordinary form. 

Appeal being taken to the High Court of Madras, that Court 
affirmed the view that the mortgages were simple mortgages. 
They further held that the sale of the lands for principal was 
premature at the date of the decree of the Subordinate Judge, 
but in respect that by the time the case was before them the 
term of the 4th January, 1916, had been passed and no payment 
had been made, they allowed the decree of the Subordinate Judge 
to stand. 

Appeal being taken to this Board, the appellants urged that, 
jn as much as the Appeal Court had held that the sale was pre- 


g 
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mature in respect of the principal and only good for the interest, 
it was not permissible for them to enlarge the suit as laid be- 
cause at the time they came to deal with the appeal a decree for 
the principal on a new suit would have been competent, to 
which the respondent replied that, as the proceeding was entirely 
executory, it was proper for the Appellate Court to pronounce a 
decree which would regulate the true rights of parties as they 
stood at the time when the final judgmenticame to be pronounc- 
ed. 

The first question, however, which arises, and which if 
settled one way reñders any further discussion unnecessary, is 
whether, in view of the terms of the second mortgage, the suit 
raised in July, 1913, for the whole sums due was or was not 
premature. The question depends on the meaning, of the 


clause :— 

“Tf according to the terms of this deed, the interest of-each year be not paid on 
the respective due date, these terms will not prevent: you from recovering the said 
amount then and there, if you should so desire, without waiting for the due date, 
namely, the 4th January, 1916 ” 


It is settled that, apart from special stipulation, there is no 
right to demand a sale of mortgaged lands for payment of in- 
terest in arrear. The learned Judges of the High. Court 
thought that “ the said amount ” meant interest alone, and that 
the clause received meaning as giving the right of sale for in- 
terest. Their Lordships do not think that that is the meaning 
of the clause. It was a most natural thing that, as nothing had 
been ever paid by the borrowers, the lender, on being asked to 
allow the surplus interest to become principalin anew mort- 
gage, and to postpone the term of the old mortgage, should 
stipulate that, if this non-payment of anything should continue, 
he might be done with the whole matter and call everything up. 
Besides, a power to enter into possession if interest was not 
paid had already heen given, forall the terms of the first mort- 
gage are incorporated in the second. It seems, therefore, ante- 
cedently much more probable that the meaning of the clause, 
if ambiguously expressed, should be to give the power of recal- 
ling the prolongation of the term than to givea mere power of 
sale for interest, which would avail little. This view would lead 
to an affirmance of the decree, though on different grounds. 

There is however, another point. Some of the lands of 
which sale had been decreed are situate in what are known as 
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the agency districts. Nowthe suit is raised in terms of the 
Code of Civil Procedure, 1908. By S,1 (3) the Code is, 
with the exception of certain sections not here in point, ex- 
cluded from, the scheduled districts, and by Act, 24 of 1839 the 
district in which the lands above referred to are situate was 
scheduled. The learned judges of the Court of Appeal thought 


that the matter was met by S. 21 of the Code, which provi-’ 


des that no objection as to the place of suing shall be 
allowed by any Appellate Court unless the objection was taken 
in the Court of First Instance, which in this case had admittedly 
not been done. Their Lordships cannot agree with this view. 
This is not an objection as to the place of suing ; it is an ob- 
jection going to the nullity of the order on the ground of want 
of jurisdiction. The order for sale is made under sections of 
the Code of Civil Procedure which the Code itself says are not 
to apply to the scheduled district. 

The learned counsel for the respondent sought to justify 
the decree in respect of the terms of S. 17, which provides 


that :— 

‘ Where a suit is fo obtain relief respecting, or compensation for wrong to, 
immoveable property situate within the jurisdiction of different Courts the suit may 
bs instituted in any Court within the local limits of whose jurisdiction any portion 
of the property is situate. ” 

Their Lordships think that “ Courts ” here must be held as 
meaning Courts to which the Code applies, and that therefore 
no help is to be claimed from this section. l 

Their Lordships think, therefore, that the decree pronounc- 
ed by the High Court must be varied by deleting the order for 
sale so far as applicable to the lands situate within the agency 
districts. This will be, of course, without prejudice to the res= 
pondent’s right to apply in the Agency Court for an order for 
sale of those lands. 

= This variation is insufficient in their Lordship’s opinion to 
deprive the respondent of any portion of his costs here or in 
the Courts below. Their Lordships will humbly advise his 
Majesty accordingly. l 
Solicitor for appellants :—Douglas Grant. 
Solicitors for respondent :—T. L., Wilson and Co. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(UFULL BENCH 


PRESENT :—SIR JOHN WALLIS, CHIEF. JUSTICE, MR. 
JUSTICE SADASIVA AIYAR AND MR, JUSTICE COUTTS TROTTER. 


Palani Goundan ee Prisoner. 

Penal Code, S. 299 and 3800—Culpable ‘homictde—Murder—Intention to 
cause the death cf a person alive or believed to be alive necessary—Absence of 
such intention—Effect of. 

The accused struck his wife a blow on the head witha ploughshare, which 
knocked her senseless. He believed her to ba dead and in order to lay the found- 
ation for a false defence of suicide by hanging, which be afterwards set up, proceed- 
ed to hang her on a beam bya rope. In fact the first blow was not a fatal one 
and the cause of death was asphyxiation by] hanging which was the act of the 
accused. The Sessions Judge convicted the accused of murder and submitted 
the proceedings to the High%Court under 8. 374 of the Code of Criminal Procedure. 
Held, by the High Court, that, on the facts found; the accusad could not be 
convicted either of murder or of culpable homicide. ° 

S. 299 of the Penal Code defines-culpable homicide as the act of causing 
death with one of three intentions, viz., causing death, causing such bodily 
injury as is likely to cause death, or doing something which the accused knows 
to be likely to cause death. All the -threa intentions must ba directed either 
deliberately to putting an end to a human life or to some act which to the know- 
ledge of the accused is likely to eventuate in the putting an end to human life. 
The knowledge must have reference to the particular circumstances in which the 
accused is placed and the intention demanded by the section must stand in some 
relation to a parson who either is alive, or who is believed by the accused to be 
alive. pe 

Emperor vy. Dalu Sardar 1; Queen Empress v. Khandu ?, Relied on. 

Trial referred by the Court of Session of the Coimbatore 


Division for confirmation of the sentence of death passed upon 
the said Prisoner in Case No. 99 of the Calendar for 1918. 

The Court (Sadasiva Aiyar and ae JJ.) made the 
following be 

ORDER OF REFERENCE TO A PULL BENCH :— 

Napier, J. :—The accused has been convicted of the mur- 
der of his wife. The evidence shows that on Wednesday. the 
23rdof October 1918 at about 4 or 5 naligais before sunset she 
was seen by prosecution 6th witness weeping and she said that 


her husband had beaten her. The witness told her go homs, < 


promised to send for her father and then went to the father 
himself who lived in another hamlet of the same 
village, a mile away, a little before sunset: and told him 
of the occurrence. After sunset the father, prosecution witness 








* R. T, No. 2 of 1919: CriminaltAppeal No. 33 of 1919. Tth April, 1919. 
1. (1914) 18 O. W. N. 1279. 2, (1890)I. L. R, 15:B. 194. 
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sent his son, prosecution witness No. 3, and his son-in-law, 
prosecution witness No. 4, to the house where his daughter 
was living. Their evidence is that they arrived at the house 
at 4 or 5 naligais after sunset and that just outside the door 
they found the mother and the brother of the accused in 
the vasal and that the mother was remonstrating with her 
son inside saying ‘do not beata woman.’ According to their 
evidence they did not hear any cries inside the house at 
that time. After they waited a few minutes, the accused opened 
the door and came out. They say they went inside and found 
Ramayee lying dead on the floor with a ploughshare lying near 
her. They say they at once went and told Rasa Goundan who 
lives two doors off from the accused’s house to go and call their 
father, prosecution witness No. 2. Rasa Goundan, prosecution 
witness No, 5, says that he went and informed prosecution wit- 
ness No. 2 who at once came and found his daughter lying dead 
at about 10 or 11 o’clock in the night. Prosecution witness No. 
2 says that he taxed the accused with the murder of his daughter 
and the accused said she hanged herself. Prosecution witness No. 
2 further says that he went to the monigar and reported but the 
monigar was busy with a procession and only promised to report. 
He thought that the monigar was endeavouring to hush the 
matter up, so he went to report the matter to the Police himself 
at Kodumudi 3 or 4 miles away and laid a complaint. The 
complaint was recorded at 9-15 A. M., the next morning. That 
the monigar was endeavouring to hush the matter up, there can 
be no doubt, for it is clear that he sent no report to the Police 
whatsoever as was his duty to do. The accused told a story to 
the effect that he came back early in the evening to get his 
meals and found his wife hanging with a rope tied to the roof 
and he calls two witnesses why say that the accused came and 
told them that his wife would not let him in and they went in 
with him and found his wife hanging from a beam. I do 
not think there can be any doubt that the deceased was 
hanged’ but the evidence of the two defence witnesses is 
so discrepant that it is..impossible to believe their version 
of the occurrence. The medical evidence shows that the 
woman had received a severe blow on the side of her head 
which would probably have rendered, her unconscious, and it 


also shows that she died of strangulation which may have been 
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the effect of hanging. That she hanged herself is impossible 
because, as pointed out by the Medical Officer, the blow on the 
head must have produced unconsciousness and therefore she 
could not hang herself. I am satisfied on the evidence of the 
following facts : that the accused struck his wife a violent blow 
on the head with the ploughshare which rendered her un- 
conscious, that it is not shown that the blow was likely to cause 
death and I am also satisfied that the accused hanged his wife 
very soon afterwards under the impression that she was 
already dead intending to create false evidence as to the cause 
of the death and to conceal his own crime. The question is 
whether this is murder, 


Section 299 of the Indian Penal Code provides ‘Whoever 
causes death by doing an act with the intention of causing enous 
isein such bodily injury as is likely to cause death............ 
commits the oftence of culpable homicide; and section 300 
clause 3 provides that “if it is done with the intention of caus- 
ing bodily injury to any person and the bodily injury intended 
to be inflicted is sufficient in the ordinary course of nature to 
cause death,” then in such cases culpable homicide is murder. 
Now, the hanging of a woman who dies from the effect of the 
hanging is on the face of it causing bodily injury which is 
sufficient in the ordinary course of nature to cause death and 
the section only requires that there should be homicide, name- 
ly the causing of death, to make this murder. It cannot, I 
think, be disputed that the accused intended to cause bédily 
injury for he intended to hang and dird‘hang whether the body 
was alive or dead. If he had stabbed her or shot her intending 
it to be believed that she had stabbed or shot herself I cannot 
see that he wouid have done otherwise than intended to cause 
the wounds which he did cause. In this case the bodily 
injury was strangulation by hanging, It is, however, suggested 
that there is a necessary limitation, namely, that the person on 
whom the bodily injury is inflicted must be a person who is to 
the knowledge of the accused capable of being killed and that 
therefore if the accused thinks that thé person is dead already 
he cannot be convicted of culpable homicide. One objection 
to this theory is that it isnot necessary that the person who is 
killed should be a erson to whom the offender intends to cause 
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the bodily injury and that therefore his knowledge of the con- 
dition of the person killed is not a necessary element for convic- 
tion for murder, If A shoots at B with intent to kill B but 
misses B and kills C, then he has committed the murder of C 
although he did not even know that C was there. This point has 
been the subject of an express decision of this Court in a case 
(The Public Prosecutor v. Mushunooru Suryanarayanamoorty +) 
where the accused attempted to poison one person and the 
poison was taken by another. There is no doubt that such is 
the law andit seems to me to. follow that the opinion of the 
person who inflicts the injury as to the condition of the person 
who actually suffers the injury is immaterial. There is a general 
exception in the Penal Code which saves persons acting inno- 
cently, viz., S. 79. So the burying of a person wrongly be- 
lieved to be dead would be protected from the scope of 
Se 299. i 


The Public Prosecutor therefore suggested that the proper 
limitation will be found by introducing the word ‘unlawfully.’ 
That would perhaps leave one class of persons unprotected 
as in the following instance. Suppose that in this case the 
accused having struck his wife a blow on the head that made 
her unconscious and believing her to be dead, had gone to his 
relatives and told them of the occurrence and they having sent 
him away themselves hanged the body of the woman believing 
her to be dead for the purpose of concealing his crime. They 
would be undoubtedly acting unlawfully for they would 
be guilty of an offence under S. 201, namely, causing 
evidence of the commission of an offence to disappear with the 
intention of screening the offender from legal punishment, and 
yet it seems a strong proposition to say that they have commit- 
ted murder. Of course the position of the accused in this case 
is far worse, for, he has committed the offence of grievous 
hurt, and speaking for myself I see no reason why he should 
not have to bear the consequences of his subsequent act in 
killing the woman. Still it does appear that there should be 
some limitation of the strict words of the section and the 
difficulty is to say what that limitation is to be. 

The protection would seem to be found in English Law 
by the application of the doctrine *of mens rea though this 

1 (gil) M. L. T. 127. 0 
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might again be affected by the doctrine of malice in law which 
makes the killing in the course:!of a felony homicide. 
This doctrine of mens rea though extremely difficult of 
definition operates to protect persons who have no wrongful 
intention or other blameworthy condition of mind. To 
what extent it would operate to protect persons who knew 
that they were committing a criminal offence, namely con- 
cealment of murder, isa question which I do not propose 
to consider though the decision in The Queen v. Prince, 1 
referred to by the Public Prosecutor would seem to apply the 
mens rea to a person who intended to do an unlawful act but 
not the unlawful act which he in fact did. This is in fact the 
argument of the Public Prosecutor who asks us to apply this 
doctrine. I do not think, however, that it arises for considera- 
tion. a 
Mr. Mayne is quite clear that under the Penal Code the 
maxim is wholly out of place. He says that every offence is 
defined and the definition states not only what the accused 
must have done but his state of mind in regard to his act 
when he was doing it. Fhe whole of his discussion in sections 
8, 9 and 10 on mens rea and knowledge is worthy of very 
close consideration and he seems to be quite clear that all the 
protections found in the English Criminal Law are reproduced 
in the Chapter of General Exceptions in the Penal Code. 
Sections 79, 80 and 81 would seem to cover all cases where a 
person is not acting with a criminal intent. Now, it seems to me 
that the particular clauses in Sections 299 and 300 which. we 
have to interpret do create what I am témpted to call construc- 
tive murder. The first clause of Section 299 requires the inten- 
tion of causing death; the third clause requires a knowledge that 
he is likely by such act to cause death. In the same way the 
first clause of Section 300 requires an intention to cause death; 
the second clause requires an intention to cause such bodily 
injury as the offender knows to be likely to cause death, and the 
fourth clause requires the knowledge that the act is so immi- 
nently dangerous that it must, in all probability, cause death or 
is likely to cause death and the act is committed without any 
excuse for incurring the risk, In all these we have intention, 
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knowledge and recklessness directed towards the causing of 
death. On the other hand, in the second clause to Section 299 
the intention is directed towards the bodily injury and in the 
third clause to Section 300 the intention is the same. What 
makes the offence murder is that the bodily injury should in 
fact be likely to cause death entirely apart from intention or 
knowledge. The legislature has thought fitto make the offence 
murder without proof of intention or knowledge directed to- 
wards death on the principle, of course, that a person must be 
deemed to intend the natural result of the injury which he in- 
flicts ; that is to say, if he inflicts an injury which is likely 
to cause death and that person dies, he must take the con- 
sequences of his action. But the intention provided for is 
confined to the bodily injury and not to the death. Thatis the 
law which we have to apply, and unless a person can be protected 
by one of the General Exceptions, I cannot see for myself how 
he is to escape from the language of the section. Apart from 
the actual offence of concealing a murder, it is the grossest 
violation of natural rights to stab, shoot or hang a person 
without absolute knowledge that that person ts dead, unless of 
course it is done innocently, and I see no reason why the 
offender should not suffer the consequences of this act. 


I shall now refer to the cases. The first is Gour Gobindo 
Thakoor and another, The facts are very similar. There 
one Gour Gobindo struck the deceased Dil Muhammad, 
a blow which knocked him down and then he and others 
without enquiry as to whether he was dead or not, in haste 
hung him up to a tree’ so as tv make it appear that he 
committed suicide. The accused were all convicted of hurt 
but the High Court quashed the proceedings and directed the 
accused to be re-tried on charges of murder, culpable homicide 
not amounting to murder and hurt, Mr. Justice Seton-Karr says, 
‘Gf however, the deceased was not actually killed by the blow 
but was killed by the suspension, then Gour Gobindo himself, 
and also all the other Thakoors who took part in hanging him 
up to the tree, would be clearly liable to a charge of culpable 
homicide amounting to murder; for, without having ascer- 
tained that he was actually dead, and under the impression 








1. (1866) 6 W. R. Criminal Rulings, 55, 
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that he was only stunned, they must have done the act 
with the intention of causing death, or bodily injury dikely 
to cause death, and without the exceptions provided by the 
jaw, or they might have been committed for culpable homicide 
not amounting to murder.” Mr. Justice Norman says, 
“suppose, secondly, that the Thakoors had no intention of 
killing the deceased, but, finding;him insensible, without enquiry 
whether he was dead or alive, or giving him time to recover, 
under an impression that he was dead, hung him to the tree, 
and thereby killed him. It appears to me that they might all 
have been put on their trial, under Section 304, for culpable 
homicide not amounting to murder. I think a jury might fairly 
presume against them thatthey must have known that they 
were likely by that act to cause death.’ The difficulty in this 
case is that the learned Judges did not wish to decide the case, 
and therefore their language is hypothetical. Mr. Justice Norman 
says that a jury might fairly presume knowledge that they were 
likely to cause death, hereby introducing a limitation which is 
not to be found in the clauses we have under consideration. 
Certainly Seton-Karr, J., thinks the offence to be culpable 
homicide. | 


The next case is Queen Empress v. Khandu. 1 In that case it 
was found that the accused struck the deceased three blows 
on the head with a stick with the intention of killing him. 
The accused, believing him to be dead, set fire to the hut in 
which he was lying with a view to remove all evidence 
of the crime. The medical evidence showed that the blows 
were not likely to cause death and did not cause death and 
that death was really caused by injuries from burning. Mr. 
Justice Birdwood states the provisions of Section 299 and says 
“it is not as if the accused had intended, by setting fire to the 
shed, to make the deceased’s death certain,” and therefore 
acquits him of murder though he convicts him of an attempt to 
commit murder because of the accused’s own admission that he 
intended by the blow to kill. With great deference the learned 
Judge gives no reason for the view he takes. Mr. Justice Par- 
sons took the view that the whole transaction, the blow and 
the burning, must be treated as one and that therefore the 
original intention to cause death applied to the act of burning 
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which did cause death. The Chief Justice disagreed with Mr. 
Justice Parsons as to the transaction being one and without 
giving any other reason acquitted. With the greatest deference 
to the learned Judges I do not find any assistance from the 
manner in which they disposed of the case. Mr. Mayne deals 
with this case in Section 414 of his notes and is inclined to 
agree with the dissenting Judge that the intention should be 
treated as continuing up to the burning. . 


The last case is The Emperor v. Dalu Sardar, 1 In that 
case, the accused assaulted his wife by kicking her below the 
the navel. She fell down and became unconscious. In order 
to create an appearance that the woman had committed 
suicide, he took up the unconscious body and, thinking 
it to he a dead body, hung it by a rope. The post-mortem 
examination showed that death was due to hanging. The 
Court, I think, assumed’ that at the time he struck her he 
was not intending to cause death, and, I think, we may 
also take it that the injury was not in fact likely to cause death. 
The learned Judges say that as he thought it tobe a dead body 
he could not have intended to kill her if he thought that the 
woman was dead and seem to assume that the intention to 
cause death is a necessary element in the offence of murder. 
With very great deference to the learned Judges they seem to 
have ignored the language of Sections 299 and 300 and accord- 
ingly I can find no assistance from this case. That being the 
state of the authorities, it seems to me to be advisable to geta 
definite pronouncement from this Court and I would therefore 
refer to a Full Bench thé question whether on the facts found 
by us in this case the offence of murder has been committed. 

Sadasiva Aiyar, J:—I agree in referring the question to a 
Full Bench as proposed by my learned brother. I shall how- 
ever give my own opinion shortly on the matter referred. [I do 
not think that the case of The Queen v. Prince 2 relied 
on strongly by Mr. Osborne has much relevancy in the 
consideration of the question before us. In that case the 
decision mainly depended upon the wording of the Statute 
24 and 25 Vict. C. 100, Section 55 which made the tak- 
ing unlawfully of an unmarried girl, being under the age of 
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16 years out of the possession of the father, a misdemeanour. 
The majority held in that case that there was no lawful excuse 
for taking her away, and the accused’s ignorance of her age did 
not make it not unlawful. We have simply to construe the defi- 
nition of culpable homicide in Section 299. The intention “to 
cause such bodily injury as is likely to cause death” cannot, in 
my opinion, mean anything except ‘bodily injury’ to a living- 
human body, If this is not so, then, according to the strict letter 
of the definition, the relatives who burn the body of a man be- 
lieving it to be dead would be guilty of culpable homicide; I 
may even say that it is remarkable that the words “of a human 
being’ are not added in the body of the definition after “death” 
and as the definition stands, the causing of the death of any- 
thing with intention will be culpable homicide which of course 
isa contradiction in terms. I think after the words “bodily in- 
jury ” the following words must be understood, namely, ‘to 


some living human body or other, [it need not be a particular 


person’s body according to illustration (a) and it may even be 
the body of another living person than the one intended ac- 
tually that received the injury]. The casein The Emperor v. 
Dalu Sardar, 1 is almost exactly a similar case to the present. 
Though (as my learned brother points out) the Judges refer 
only to the intention to kill and not the intention to cause bodily 
injury likely to cause death, the two stand clearly on the same 
footing. 

As regards Mr. Osborne’s argument that a person who does 
an unlawful act such as trying to conceal a murder should take 
the consequences of the same if the aci done in furtherance of 
that unlawful intention results unintentionally-in homicide, I 
need refer only’to illustration (c) to Section 299 which indicates 
that the Indian legislature did not wish to import the artificial 
rules of the English Law of Felony into the Indian Criminal 
Law. 

A similar case in Queen Empress v. Khandu 2 contains obser- 


vations by Sargeant, C. J, and Birdwood, J. that ©“ what oc- . 


curred from first to last cannot be regarded as one continuous 
act done with the intention of killing the deceased”? and I agree 


with them respectfully. As regards the case, Gour Gobindo 
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Thakoor 1, no final opinion was expressed and the fact that the 


accused hastily and recklessly came to the conclusion that the 
woman was dead might make him liable for punishment under 
section 304 A (causing death by doing a rash or negligent act) 
but not under culpable homicide, Sections. 300 and 304 having 
the same relation to each other as Sections 325 and 338 relating 
to grievous hurt. 

V. R. Ponnuswami Aiyangar for the prisoner 

E. R. Osforne, ag. Public Prosecutor for the Crown. 

The Full Bench expressed the following 

Opinion:—The accused was convicted of murder by the 
Sessions Judge of Coimbatore. He appealed to this Court, 
which took a different view of the facts from that taken by the 
learned.Sessions Judge and has referred to us the question 
whether on the facts as found by the learned Judges who com- 
posed it, the accused has in law committed the offence of mur- 
der. Napier, J., inclined to the view that he had: Sadasiva Aiyar, 
J., thought he had not. The facts as found are these ; the ac- 
cused struck his wife a blow on the head with a plough-share, 
which knocked her senseless. He believed her to be dead and 
in order to lay the foundation for a false defence of suicide by 


- hanging, which he afterwards set up, proceeded to hang her on 


a beam by arope. In fact the first blow was not a fatal one 
and the cause of death was asphyxiation by hanging which 
was the act of the accused. 


When the case came before us, Mr. Osborne, the Public 
Prosecutor, at once intimated that he did not propose to con- 
tend that the facts as found by the learned referring Judges con- 
stitute the crime of murder or even:culpable homicide. We think 
that he was right in doing so : but as doubts have been enter- 
tained on the subject, we think it proper to state shortly the 
grounds for our opinion. - By English Law this would clearly 
not be murder but manslaughter, on the general principles of 
the Common Law. In India every offence is defined, both as to 
what must be done and with what intention it must be done, by 
the section of the Penal Code which creates it a crime. There are 
certain general exceptions laid down in Chapter [V, but none 
of them fits the present case. We must therefore turn to the 
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defining Section 299. S. 299 defines culpable homicide as the 
act of causing death with one of three intentions : 


(a) of causing death, 


(b) of causing such bodily injury as as likely to cause 
death, 


(c) of doing something which the accused knows to be 
likely to cause death, 


It is not necessary that any intention should exist with 
regard to the particular person whose death is caused, as 
in the familiar example of a shot aimed at one person 
killing another, or poison intended for one being taken 
by another. ‘Causing death’ may be paraphrased as put- 
ting an end to human life:-and thus all three intentions 
must be directed either deliberately to putting an end te a hu- 
man life or to some act which to the knowledge of the accused 
is likely to eventuate in the putting an end.to human life. The 
knowledge must have'reference to the particular circumstances 
in which the accused is placed. No doubtif a man cuts the 
head off from a human body,‘he does an act which he knows 
will put an end to life, if it exists. But we think that the inten- 
tion demanded by the section must stand in some relation to a 
person who either is alive, or who is believed by the accused to 
be alive. If aman kills another by shooting at what he believes 


to be a third person whom he intends to kill, but which is in fact 


the stump of a tree, it is clear that he would be guilty of cul- 


pable homicide. This is because though he had no’ criminal. 


intention towards any human being actually in existence, he had 
such an intention towards what he believed to be a living human 
being. The conclusion is irresistible that the intention of the ac- 
cused must be judged not in the light of the actual circumstances, 
but in the light of what he supposed to be the circumstances. It 
follows that a man is not guilty of culpable homicide, if his in- 
tention was directed only to what he believed be a lifeless body, 
Complications may arise when it is arguable that the two acts 
of the accused should be treated as being really one transac- 
tion, as in Queen Empress v Khandu 1, or when the facts suggest 
a doubt whether there may not be imputed to the accused a 
reckless indifference and.ignorance as to whether the body he 
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handled was alive or dead, as in Gour Gobindo’s case. 1 The facts 
as found here eliminate both these possibilities, and are practi- 
cally the same as those found in The Emperor v. Dalu Sardar. ? 
We agree with the decision ob the learned Judges in that case ` 
and with the clear intimation of opinion by Sergeant, C. J., in 
Queen Empress v. Kandu ® 


Though in our opinion, on the facts as found, the 
accused cannot be convicted either of murder or culpable 
homicide, he can of course be punished both for his original 
assault on his wife, and for his attempt to create false evidence 
by hanging her. These however are matters for the consider- 
ation and determination of the referring Bench. 

A. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT.—MR, JUSTICE ABDUR RAHIM AND MR. JUSTICE 
PHILLIPS. 


Vantyankandi Thazha Kuniparambil ... Appellants* (Defen- 
Parkum Ponmani Chintagath Koyyo- dants Nos. 1 to 3). 
mma and others 

v. 
Thayithottathi Kuttiammoo and ... Respondents (Plaintiffs 
others Nos 1 and 2). 


Easements Act Ss. 15 and 16—Easementof light and air—Acquisition by prescrip- 
tion— Tenant in possessicn of serrent heriiage “nder lease fcr more than three Years 
— Expiry of the term— Holding over— Renewai of the term —Omissics of servient 
owner to resist the claim ta an easement within three years— Effect of— Prescriptive 
acquisition of easement for a limiled period or against limited owner —English and 
Indian Law, 

8. 16 of the Easements Act allows the period during which the gervient pre- 
mises have been in the ocottpation of a lesse for a term exceeding three years, to be 
deducted in computing the period of adverse enjoyment of the easement claimed; 
only if that olaim is resisted by the owner of the land within toe three years next 
after the t2rmination of the term, If the owner fails to resist the claim within the 
period aforesaid, the fact that he allows the tenant to hold over or renews the lease 
will not prevent the acquisition of an absolute prescriptive title to the easement 
claimed, 

Per Abdur Rahim, J. (Phillips J. dissenting) :—Under the Hasemants Act, a 
presoriptive right to the access of light and aic cannot be acquired ag an easement 
for a limited period, foc instance, during the time the servient tenemené is in the 
ocoulpation of a lessee for a term, In this respect the Indian Hasaments Act fcllows 


the Finglish law. 
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* S. A. No, 868 of 1918 21st January, 1919, 
1 (1811) 6 W.R Criminal Rulings 59. 
2 (1914) 180. W. N 1279 ` 3 (1890) I. L., R, 15 Bom, 194. 
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Wheaton v. Maple £ Qo. 1 Bright v. Walker, ? Kilgour v. ‘Geddes, 3 Referred to 


Second Appeal against the decreee of the Court of the 
Temporary Subordinate judge of Tellichery in A. S. No. 2 of 
1917, (A. S. No. 518 of 1915 of the District Court of North 
Malabar), preferred against he decree of the Court of the Prin- 
cipal District Munsif of Tellicherry in Q. S. No. 779 of 1913. 


Messrs. K. P. M. Menon and B. Pocker for Appellants, 
Mr. C. Kunhkiraman for Respondents. 
The Court delivered the following 


Judgmeonts:—Abdur Rahim, J,.—The plaintiffs in this suit 
claimed an easement of light and air acquired by prescription 
over the premises in occupation of the defendants. The 
dominant tenement is a warehouse and the lower appellate 
court has found that with respect to the windows 11 to 16 in 
the plan, Exhibit B, the plaintiffs who are in the occupation of 
the warehouse had been in unobstructed enjoyment of light and 
air since the year 1877 until the defendants threatened to 
obstruct the access of such light and air by building a two» 
storeyed warehouse on their land shortly before the institution 
of this suit in 1913. From 1877 to 1887 the land was in the 
possession of a tavazhi to whom the Orkatteri tarwad had made 
a grant of it for maintenance. In 1887 the defendants obtain- 
ed the land from the tavazhi on a kanom of 12 years. On 
its expiry in 1899 they continued in possession without any 
lease until 1905 when they obtained a fresh kanom for another 


term of 12 years. Neither the tavazhi, the lessor of the defen- 


dants, nor the superior proprietor, the’tarwad, has taken any 
steps to resist the plaintiffs’ claim and the question is whether 
the defendants’ possession since 1887 as tenants of the servient 
heritage is a bar to the maturing of the plaintiffs’ prescriptive 
rights. 


On the question whether a prescriptive right to access of 
light and air can be acquired in the nature of an easement for 
a limited period, for instance, during the time the servient 
tenement is in the occupation of a lessee for years, I am of 
opinion that it cannot, S. 15 of the Easements Act, V. 
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of 1882, lays down that “ where the access and use of iigkt 
or air to and for any building have been peaceably enjoyed 
therewith, as an easement; without interruption, and for 20 years 
T the right to such access and use of light or air......... 
shall be absolute,” and S. 16 says “provided that, when any 
land upon, over or from which any easement has been 
enjoyed sinai has been held under or by virtue of any interest 
for life or any term of years exceeding three years from the 
granting thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall be exclud- 
ed in the computation of the said last-mentioned period of 
twenty years, in case the claim is within three years next after 
the determination of such interest or term, resisted by the 
person entitled, on such determination, to the said land.” 
These sections imply that by reason of a prescriptive easement 
the rights of the owner of the servient tenement are modified or 
restricted to that extent and not merely those of the lessee for 
the term of his lease. No doubi an easement may be permanent 
or for a limited period as stated in S. 6. But the question is 
whether an easement for a limited period can be acquired by 
prescription., In Chapter II the imposition, acquisition and 
transfer of an easement are dealt with. Wherever an easement 
is spoken of as ‘imposed’ the phrase is used to mean the 
creation of an easement by a voluntary act of the owner or 
lessee or of any other person having power to transfer an 
interest in the servient tenements. This will be apparent from Ss 
8, 9, 10,11, 20, 28, 37, 40 and the illustrations appended thereto, 
especially those to S.9.- They show that the imposition of 
an easement as contemplated 1s to be by such an act asa grant 
or a bequest of the owner,or occupier of the servient heritage. 
That a lessee can create or impose an easement by a grant for 
the period of his term cannot be doubted. (See S. 11.) In 
contradiction to such ‘imposition’ of an easement by the owner 
or lessee of the servient tenement the legislature speaks of acqui- 
sition of an easement by the owner ofthe dominant heritage by 
prescription or custom, in sections 15, 16,17, 18 and elsewhere. 
There are no express wordsin the Act providing for the acquist- 
tion of an easement for a limited time by prescription by the 
owner or occupier of the dominant heritage though the Act in 
various places deals with the imposition of an easement by the 
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owner or lessee of the servient tenemenf. And in my opinion 
without the intention of the legislature being in this connection 
expressed in so many words or capable of being inferred from 
any plain indications in the Act we should not be justified in 
recognising a prescriptive right to light and air by way of ease- 
ment for a limited period, such as during the occupation of the 
servient heritage by a lessee, when it is clear that no such right 
has ever been recognised by the English law. : 


The English law on the subject is clearly stated in Whea- 
ton v. Maple & Co., 1 by Lindley, L. J. in the Court of Appeal. 
“The whole theory of prescription at Common Law is against 
presuming any grant or covenant not to interrupt, by or with 
any one except an owner in fee. A right claimed by prescription 
must be claimed as appendant or appurtenant to land, awd not 
as annexed to it for aterm of years ” (page 63), and further on 
after quoting the words of the English Prescription Act, 2 and 
3 Will IV, c. 71 “the expression ‘absolute and indefeasible’ 
‘as applied to easement of all kinds.................. shows that the 
easements dealt with were easements appendant or appurtenant 
to land, and which, when acquired, imposed a burden for ever 
on the servient tenement. This view of the statute was clearly 
expressed soon afterit was passed in Bright v. Walker 2 
and although some passages in Baron Parke’s judgment in 
that case have been criticised, and even dissented from,the broad 
view which underlies the judgment has never been disapproved. 
That view, as I understand it, is that the Act has not created a 
class of easements which could not be gained by prescription at 
Common Law, or in other words, has not created an easement 
for a limited time only, or available only against particular 
owners or occupiers of the servient tenement. Such easements 
can only be created since the Actas before the Act—viz., by 
grant or by an agreement enforceable in equity, which for most 
purposes, is as efficacious as a deed under seal. Such a grant or 
agreement must, moreover, be proved as a fact and not be pure. 
ly fictitious.” It will appear from Gale on Easements, 9th Edn, 
(pages 210, 211 &c.,) that this exposition of the law has been 
accepted without question or doubt in England. If the Iudian 
legislature, which must be presumed to have been familiar with 
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the English law on the subject, intended to alter it on this point 
it would have plainly expressed. or indicated such intention. . -. 
But the plaintiffs have in my opinion nevertheless acquired 
an absolute title to light and air by prescription as claimed by 
them by reason of the fact that their claim was not resisted by 
the owner of the premises within three years of the termination 
of the period of the defendants’ lease in 1899: The clear effect 
of S. I6is that the time during which the servient premises 


have been’ in occupation for any term of years is to be deducted 


in computing the period of enjoyment of the easement claimed 
only if that claim is resisted within 3 years next after the termi-, 
nation of the term by the owner of the land., The owner did - 
not resist the plaintiffs’ claim for 3 years and more after 1899 
and it,follows that the plaintiffs’ right acquired by enjoyment 
for 20 years became absolute within the meaning of S. 15 of the 
Easements Act. The fact that the defendants continued in 
possession as tenants by holding over after the expiry of the 
lease for years cannot makežany difference, 


It was also argued on behalf of the appellant that the 
tavazhi, whose tenants the defendants were, held the servient 
premises for life within the meaning of S 16. ` I have no doubt 
that the grant for maintenance of the tavazhi can never be 
called an interest for life as contemplated by the Act unless it 
can be shown that it was intended for certain definite lives. 
We have no document to show what the terms of the grant 
were, supposing there was .a grant, and as the Subordinate 
Judge finds, the arrangement, such as it was, was capable of - 
being revoked at any-time by the tarwad to whom the property 
belonged. The appeal therefore fails on all the points argued 
before us and must be dismissed with costs. 


Phillips, J:—This suit is brought by the plaintiffs for an in- 
junction restraining the defendants from obstructing the access 
of light and air to the plaintiffs’ warehouse. The warehouse 
was built in 1877 and the landnow in the possession of the 
defendants was in the possession of its owner from 1877 to 
1887. In 1887 the land was demised on kanam for 12 years and 
was held over until 1905 when there was a fresh renewal for 12 
years. The defendants’ land belongs to the Orkatteri tarwad 
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and was allotted to a tavazhi for maintenance. ‘The kanam 
demises were granted by the tavazhi. 

Two questions arise for consideration in this appeal; (1) 
whether an easement right can be acquired by prescription 
against a tenant for the term of his tenancy, and (2) whether 
by virtue of S. 16 of the Easements Act the owner of the land 
is prevented from disputing the easement claimed, because he 
did not resist the easement within 3 years of the determination 
of the tenancy from 1887 to 1899. 

So far as the second question is concerned, it appears that 
the plaintiffs enjoyed this easement right from 1877 until the 
date of suit in 1913, which is a great deal longer than the 
statutory period of 20 years prescribed for the acquisition of 
an easement by prescription. For part of this period, namely 
from 1887 to 1899, the land was in the possession of the defen- 
dants and their predecessors as tenants under the kanam 
granted to them for 12 years, This kanam expired in 1899 and 
it would therefore appear that unless the owner intervened 
within 3 years from 1899 the easement would become absolute. 

It is contended for the defendants that the term had not 
been determined by the landlord and therefore S. 16 would 
not apply. S. 16 is however clear. It says, “ When any land 
ss i * has been held -* * * for any 
term of years exceeding three years from the granting thereof, 
the time of the enjoyment of such easement during the 
continuance of such i * term shall be excluded in 
the computation of the said last-mentioned period of twenty 
' years, in case the claim is,e within three years next after the 
determination of such F * term, resisted by the 
person entitled, on such determination, to the said land. ” The 
contention is that the determination of such term means the 
determination of the tenant’sright, and itis argued that inas- 
much as the tenants were allowed:to hold over for 6 years and 
were then confirmed in their right by a renewal deed, there has 
been no determination of their right. The language of the 
section is however clear. In the words “ determination of such 
term,” ‘such term’ means ‘any term of years exceeding three 
years from the granting thereof.’ In this case a term of 12 
' years was granted and wher that term expired it must be held 
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to be a determination of such term. The landlord did not take 
advantage of his right to intervene within 3 years of that date 
and therefore the period of tenancy, is not excluded in the 
computation of the period of 20 years. 

A further argument is put forward, namely, that the kanam 
was not granted by the owner but by the tavazhi, which itself 
had only a life-interest in the land. No evidence has been 
adduced as to the exact terms on which the tavazhi was in 
possession of the land but the kanam-deed, Exhibit III, merely 
recites that the land has been set apart towards the expenses 
of the Orkatteri house. Even if there had been a grant to the 
tavazhi it would not be a grant of a life-interest, for there is no 
one life during which such interest could subsist and the 
interest would continue so long as the tavazhi existed. It is 
not however proved that there was any grant to the tavazhi, 
and I think it must be held that the tavazhi was allowed to 
enjoy this land under the tarwad and that its possession was 
nothing more than the possession of the tarwad. In that view,. 
the landlord was really the tarwad acting through its agent the 
karnavan of the tavazhi, and S. 16 would be applicable. In this 
case I think that the plaintiffs have made their right absolute 
by more than 20 years enjoyment and are entitled to a decree. 


The first question is one of greater difficulty, the conten- 
tion for the appellants being that no easement right can be ac- 
quired by prescription against a tenant and this appears to be 
the principle recognized by the Common Law of England vide 
Wheaton v. Maple & Co.,1 and Kilgour v, Gaddes 2. In an 
earlier case apparently a contrary vigw was suggested (Daniel v. 
Anderson 3 , and in two Irish cases this contrary view was adopt- 
ed. [Beggan v. M’Donald 4 and Fahey v. Dwyer 5.] The ques- 
tion 1s whether the Common Law principle has been embodied 
in the Indian statute, the Easements Act. It is not disputed 
that a tenant could grant an easement for the period of his ten- 
ancy even under English Law, But the possibility of its ac- 
quisition by prescription is not recognized on the theory that 
there can be no presumed grant except from the owner. In the 
Easements Act, we find in S. 6 that an easement may be 


e a a a 


_ 1. (1898) 8 Ch. 48. 2, (1904) 1 K. B. 457. 
8. (1862) 81 L. J. Chancery, 610. 4. (4878) L. R. 2 Ir., 560. 
: 5. (1874), [L. R. 4 In, 271]. 
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fora term of years or for other limited périod. In S. 4 it | 


is defined as a right which the owner or occupier of certain 
land possesses as such. Again in S. 8 “an easement may be 
imposed by any one in the circumstances, and to the ex- 
tent, in and to which he may transfer his interest in the 
heritage on which the liability is to be imposed.” Again in 
S. 11, “ No lessee or other person having a derivative 
interest may impose on the property held by him as such 
an easement to take effect after the expiration of his own 
interest, or in derogation of the right of the lessor or the 
superior proprietor.” Ido not think the word ‘impose’ in 
these sections must necessarily mean impose by some act, such 
as a grant but it will include “impose by omission to take 
steps to prevent acquisition by prescription.” Similarly in Expla- 
nation I to S. 15. “Nothing is an enjoyment within the meaning 
of this section when it has been had in pursuance of an agree- 
ment with the owner or occupier of the property over which 
the right is claimed, and it is apparent from the agreement that 
such right has not been granted as an easement, or, if, granted 
as an easement, that it has been granted for a limited 
period, or subject to a condition on the fulfilment of which it is 
to cease. ” S. 37 says “ when, from a cause which preceded the 
imposition of an easement, the person by whom it was imposed 
ceases to have any right in the servient heritage, the easement 
is extinguished. °” All these provisions seem to imply the 
possibility of an easement being acquired against a lessee or 
other person having a derivative interest in the property, and 
the only section which throws some doubt is -S. 7 which says, 
“easements are restrictions of one or other of the tollowing 
rights (namely) :— 


(a) The exclusive right of every owner of immoveable 


property * * * to enjoy and dispose of the same * * 
* * (b) The right. of every owner of immoveable pro- 
perty * * * to enjoy without disturbance by another 


the natural advantages arising from its situation. ” This 
section seems to imply that easements can only be acquir- 
ed against an owner of- property. It does not say that the 
owner must be the absolute owner, and the following section 
(S. 8) is inconsistent withesuch interpretation of tne word, for 
it says that an easement can be imposed to the e. tent to which 
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any one may transfer his interest in the heritage, which obvi- 
ously contemplates the existence of a lesser interest than abso- 
lute ownership. -I think therefore that the word ‘owner’ in S.7 
cannot be interpreted as meaning necessarily absolute “owner. 
The whole scheme of the Act seems to imply that easements can 
be acquired even against limited owners. The Act undoubted- 
ly goes further than the English Law on the subject of prescrip- 
tion, for S.8 of the English Act (2 and 3 William IV,c. 71 
which corresponds to S. 16 of the Easements Act‘is restricted 
to rights of way and water, whereas S. 16 of the Indian Act 
is applicable to all kinds of easements. This is one instance 
wherein English Law has not directly applied in India, and 
there being this one-instance, it is not so difficult to hold that 
in other respects also the legislature did not wish to adopt all 
the provisions of the English Common Law. If that be so, 
there is no serious objection to reading the sections I have 
enumerated above in a natural meaning, and understanding 
them as referring to the acquisition of easements against owners 
who are not absolute. If that is so, the easement has at any 
rate been acquired by the plaintiffs against the defendants and 
for the purpose of this suit to which the owners of the land were 
not parties the plaintiffs would be entitled to an injunction. 

I agree therefore that the appeal must be dismissed with 


costs. 
A. V. V. 





PRIVY COUNCIL. 
PRESENT :—VISCOUNT--HALDANE, VISCOUNT CAVE, LORD 
DUNEDIN, SIR JOHN EDGE AND MR. AMEER ALI. ` 
[On Appeal from the Court of the Judicial Commissioner, 
Central Provinces, India. ] 


Damusa and another ... ° Plaintiffs * Appellants. 


v: i - 

Abdul Samad and others iiu Defendants-Respondents. 
Second appeal—Appropriate issue not framed in trial Court for first appeal—May 
be decided in second appeal if evidence sufficient—Code of Civil Procedure, 1908 (Act 


V, of 1908) S. 100. 
A Court of sesond Appeal is within its rights, in cases where the appropriate 


issue has not been framed, but in which there is sufficient evidence on the record 
for deciding that issue, in raising and deciding such isgue itself. 


* 14th February, (1919). 
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Appeal from a decree of the Court of the Judicial Commis- 
sioner, Central Provinces, dated June 27, 1913, reversing a decree 
of the District Judge of East Berar. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment. The defendants by a deed which they alleged to bea 
mortgage by conditional sale, but which plaintiffs alleged to be a sale- 
deed, transferred to plaintiffs for Rs. 3,000/- certain fields which were 
worth more. It was agreed that plaintiffs should re-sell to defendants, 
if defendants re-paid the Rs. 3,000/- on June 27, 1909. The day fell 
on a Sunday; on the preceding Saturday plaintiffs attended at the 
Registrars office and presented for registration a deed re-transferring 
the fields to defendants for Rs. 3,000. The deed was not registered as 
the money was not paid: first defendant attended with the money 
later in the day, but plaintiffs had then gone, and on Monday when 


the defendants were willing to pay plaintiffs alleged the term was past. ` 


Plaintiffs brought this suit for cancellation of the (unregistered) 
sale-deed and possession. ‘The Trial Judge found (1) that there was 
no agreement proved to substitute Monday for Saturday, (2) that the first 
defendant had been guilty of fraud, having obtained the sale-deed 
without any intention of paying. He decreed the suit and first Court of 
Appeal upheld his decision and findings. In second appeal the Judicial 
Commissioner's Court held that the real question was, who was respon- 
sible for the non-production of the purchase money: he found this in 
defendants’ favour, and dismissed the suit. He held there was no evi- 
dence of fraud. Hence this appeal. 

De Gruyther, K. C. and Parikh for appellants, submitted that the 
powers of second appeal were strictly limited by S. 100 of the Code. 
Both the lower courts have found this isan out and out sale, and not 
a mortgage by conditional sale: both courts have held that the execu- 
tion of the deed which we seek eto set aside was brought about by the 
respondents fraud. Wehave concurrent findings of factin our favour 
and the Judicial Commissioners Court had no power to disturb them. 


Sir W. Garth for respondents: It is a question of law, not of fact, 
whether there is evidence to support the finding of fraud:there is none. 
There is no evidence that we had no intention to pay the money. The 
entries in the Sub-Registrars book are an admission, and as such are 
evidence in our favour, There ought to have been a distinct finding 
whether the Sub- Registrar and the appenen; did not mae it impossible 
for respondent to pay. 

-The deed by which the fields were transferred to plaintiffs was a’ 
mortgage by conditional sale.. Time was not of the essence of the 
contract. . 
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| Their Lordships requested Mr. De Gruyther to confine his reply 
to two points (1) whether an issue was raised in the Trial Court and in 
first appeal as to who was responsible for the non-payment, (2) 
whether there was any evidence of fraud. | 


De Gruyther, K. C. in reply:—The facts are plain:the only 
question is what inference should be drawn from those facts. ‘There 
being no issue fixed as to who was responsible for the non-payment, 
the Judicial Commissioners could not come to any finding on any 
such issue: all they could do, and all this Board can do, is to remit 
the case: fresh facts cannot be found in second appeal. 


Their Lordship’s judgment was delivered (February 27, 
1919) by 


Viscount Haldane, :—This is an appeal from a judgment of 


‘the Judicial Commissioner, Central Provinces, which reversed a 


judgment of the District Court, Amraoti, which in its turn 
atirmed a judgment of the Subordinate Judge there. 


The question which arises is whether the appellants are 
entitled to cancellation of a sale-deed, dated the Z6th June, 1909, 
executed by them in favour of the respondent Abdul Samad, 
and to possession of the land to which it relates. Abdul Samad 
was the owner of three fields and on the 27th June, 1908, he 
executed a deed in favour of the appellants purporting to be a 
deed of absolute sale of these fields for Rs. 3,000 (it being the 
fact that the feldswere of a much greater value). He also 
executed an agreement reciting the sale-deed and providing 
that if purchase-money of the same amount be paid for the 
fields on the 27th June, 1909, the appellants should re-sell, but 
the entire amount was to be paid on the date mentioned. 
This agreement was of the same date as the deed of sale. 
There was also a lease, dated two days later, on the 29th June, 
1908, under which the first appellant purported to let the fields 
to the first respondent, in the benami name of his nephew, for 
a year at a rent which would have been equal to about 24 per 
cent. interest on the purchase-money. 


The effect of the transactions referred to was that the first 
respondent remained as before in possession of the fields. A 
year later, on the 26th June, 1909, which wasa Saturday, he 
appears to have been desirous of then paying the stipulated 
purchase money of Rs. 3,000 and of obtaining a re-conveyance 
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of the property. A sale-deed was drawn up for signature by 
him and the appellants, and for registration, and he paid to the 
appellants’ agent Rs. 720, being the rent due under the lease, as 
well as Rs. 30 laid out for the stamp on the deed, The terms 
of the re-conveyance provided that the amount of the purchase- 
money was to be received by the appellants from the first res- 
pondent in the presence of the registering offcer at Kholapur. 
The deed was drawn up on the stamped paper and executed by the 
appellants, who went to the registration office and presented the 
document for registration. The first respondent was not there, 
but his agent. was, with a sum of money in bags, out of which 
he paid the Rs. 30 for the registration fee. He then went to 
the first respondent, taking the money with him. After he had 
gone the appellants waited, but only until the sub-registfar left 
the office and went upstairs to his private quarters in the same 
house, and then they went away. A little later (about 3-30 
p-m.) the respondent arrived, but was told by the sub-regis- 
trar’s clerk that the deed could not then be registered. In the 
Registrar's minute-bcok an entry was made to the eftect that the 
vendors were present and that the deed had been presented for 
registration, but that, as the purchaser was not present to pay the 
amount to the debtors, and as the debtors had not made their 
statement, registration was adjourned until the purchaser 
should make his appearance, up to the 26th October, 1909, 
Whether this is accurate or not, it appears that the reason why 
the vendors and the registrar were not there when the 
purchaser arrived a little latter was that the sub-registrar, feeling 
unwell, had gone to his rooms upstairs, so that there was no 
one in the office when the purchaser arrived. The sub- 
registrar’s view was apparently that the absence of the purchaser 
and the want of a statement froi the vendors made it the proper 
course to adjourn registration till a later date. The 27th of June 
was a Sunday when no business was transacted. On Monday 
the first respondent went to the registry office, but the first 
appellant although sent for, refused to attend, taking up the 
ground that the date for the exercise of the right to re-purchase 
was past. The first respondent explained his delay in being at 
the office on the Saturday as due to the fact that he had to look 
for and bring with him the lease which was to come to an end, 


P.C. 
Damusa 
v. 
Abdul 
Samad. 


| 


Viscount 
Haldane 


DOs 





Damusa 
v. 
Abdul 
Samad. 


—————— 


Viscount 
Haldane. 


— 


40 THE MADRAS LAW-JOURNAL REPORTS. [VOL. XXXVII 


The question.is whether the appellants are entitled to get 
rid of the sale-deed which they executed, and which was regis- 
tered but remained in the condition of an escrow, pending 
payment of the purchase-money, on the ground of the failure of 
the respondent Abdul Samad to attend on the Saturday after- 
noon before the sub-registrar had quitted the office. It appears 
from the evidence that the sub-registrar quitted the office before 
the usual hour of closing it. Witnesses were called on both sides, 
and there is some conflict of testimony. The Trial Judge held 
that no agreement had been proved on the part of the appel- 
lants to accept the money on the 28th instead of the 27th or the 
preceding Saturday; he also found fraud on the part of the first 
respondent, in the form of a deliberate intention not to pay on 
the date specified. The Judge of the first Court of Appeal 
concurred in finding that there was no agreement to substitute 
Monday, the 28th, for Sunday, the 27th, and that this was enough 
to dispose of the case. On this point he concurred with the 
Trial Judge, and he also concurred with him in finding that 
there was fraud, the saleedeed being obtained to the extent of 
securing its registration without any intention of paying the 
purchase-money- On the second appeal to the Court of the 
Judicial Commissioner that learned Judge reversed the decisions . 
in the two Courts below, holding that the real question was, 
who was responsible for the non-production of the purchase- 
money? He held that there was no evidence on which a find- 
ing of fraud could be.based, and he expressed the opinion that 
the appellants really went away early on Saturday the 26th from 
the registration office, in order to avoid the arrival of the first 
respondent with his purchase-money. 

‘Tt is said that, having regard to the terms of S. 100 of 
the Code of Civil Procedure, 1908, it was not competent to the 
Judicial Commissioner to interfere with the concurrent findings 
of fact or to entertain an appeal on the grounds he did. Their 
Lordships are unable to agree with this contention. The view 
of the Judicial Commissioner was that the first respondent was 
ready and willing to pay the purchase-money on the 26th June, 
and that it was due to the action of;the sub-registrar and of the 
to in leaving the office -when they did that he was pre- 
He was also rightly of opinion that in 
evidence at all to support the finding 


appellant 
vented from doing: so. 
point of law there was no- 
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of fraud. Itis unfortunate that an issue was not framed on 
the real question, which was whether the first respondent was 
ready and willing to pay the purchase money on the 26th June 
and was prevented from doing so by the action of the appellants. 
This question is a different one from the question of narrower 
scope whether there was a new agreement come to in substitu- 
tion of the 28th June for the 27th as the date of completion. 
Their Lordships are of opinion that the Judicial Commissioner 
was within his powers in taking the evidence as it stands, and 
coming to thé conclusion that the real cause of the non- 
completion on the Saturday was that the sub-registrar and the 
appellants left the registration office before the time at which 
the first respondent went there to complete, and without any 
desire on their part to have him come. Their Lordships have 
scanned the evidence closely and they think that it warrants 
this conclusion, and that it was within the power of the second 
Court of Appeal to draw it, notwithstanding that the appro- 
priate issue had not been framed. The Trial Judge and the first 
Appellate Judge appear to have misconceived the real question 
they had to try, and this was first appreciated when the Judictal 
Commissioner dealt with the evidence, 


Two other questions were raised on which, in the view 
they take, it is unnecessary for their Lordships to enter. The one 
relates to the question whether time was of the essence of the 
contract, and the other whether the transaction was not really 
one of mortgage ; but the conclusion to which they have come 
makes it sufficient for them to say that they see no reason for 
disturbing the judgment appealed from and that the appeal 
' ought consequently to be dismissed with costs. They will 
humbly advise His Majesty to that effect. 

Solicitor for appellants :—E. Dalgado, 

Solicitors for respondents:—Walkins and Hunter. 
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PRIVY COUNCIL. 


PRESENT :—VISCOUNT HALDANE, VISCOUNT Cave, LORD 
PHILLIMORE AND SIR JOHN EDGE. 


bine [On Appeal from the High Court at Madras. ] 
Upadrashta Venkata Sastrulu ... . Appellant, * 


v. 
Divi Sitaramudu and others ... Respondents. 


Land-law of Madras—Grant of village so inam—Is village so granted an 
“ostate’’ within the Madras Estates Land Act — Madras Estates Land Act, 1808 (Mad. 
Aci I of 1908) Ss. 8 (2) (d), €, 158, 1&9. 

_ There is ho presumption of law that an inam grant of a village is prima facie 
@ grant of the land revenue only as distinguished from the land itself. Each case 
must be considered by itself: and the determining factors are the terms of the 
particular grant and the whole circumstances connected therewith, 


Suryanarayana Y. Pottana ©) followed. 


Consolidated appeals from sundry decrees of the Madras 
High Court, affrming decrees of the District Judge of Kistna. 


The facts of the case are sufficiently stated in their Lordships 
judgment and the report‘at 38 Mad. 891. The lower Courts held that 
the village in suit was an “estate” within Mad. Act I of 1908, and 
that hence the appellant, the inamdar, must eject the defendants, if at 
all, in the Revenue and not in the Civil Courts ) 


Hence this appeal. 


Kenworthy Brown, for appellant :—The whole question is, was 
this an “ estate’? and this depends on two further questions. 


a. Was the grant made to a person not owning the kudivaram ? 
b. Was the grant of the land revenue alone ? 


The District Judge ahd the High Court held there was a presump- 
tion that the grant was only of the revenue. No such presumption 
exists. Suryanarayana v. Potana 1. The burden of proof lay really on 
defendants, who sought to oust the jurisdiction of the Civil Courts, 
They had to prove (1) that the grant was only of the melvaram (2) 
that the grantee did not already own the kudivaram. 


(Lord Phillimore.—The question is ought we to assume that at 
the date of the grant there were occupancy rights ?) 


There is no evidence that there were any tenants with such 
rights at the date of the grant. The grant here was of the grantor's 
whole interest : there is no evidence to show he did -not own both 
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melvaram and kudivaram. As to 60 acres it is admitted they were 
waste atthe time of the grant. In these 60 acres at all events the 
grantee got the kudivaram, so the grant was not one of revenue alone. 
The waste is not part of the estate-vide S. 8. 


[The Board intimated that in their view ‘‘ acquired” in S. 8 meant 
acquired after grant. | 


The result would be odd: if a man gets the kudivaram by grant 
he would be worse off than if he acquired it the day after. 


A landholder can acquire the kudivaram by surrender or abandon- 
ment. Ponnusami Padayachi v. Karuppudayan 1. Miller, J., was I 
submit right in this view that the kudivaram right cannot be outstand- 
ing: it must be in some one: if it is not in the person in occupation, it 
is in the owner. 

Here the fact that there has never been any assertion of such a 
right shows that no such outstanding right existed in 1748. 

The use of the word “mauje’ in 1783 does not indicate’ there 
was necessarily a mauja in 1748, and anyhow does not indicate the 
nature of the land: you cannot infer from the word “mauje’ that 
separate kudivaram rights existed either in 1783 or 1748. ~ 


The learned Judges of the High Court were misled by what they 
erroneously conceived to be a legal presumption, and did not consider 
the real point, which is whether are not the documents &c., show, as 
we contend, that the whole right and not merely the land-revenue was 
given. 


The Réspon dents did not appear. : 


9 


Their Lordships’ judgment was delivered (March 17, 1919), 
by. i 
Viscount Cave.— These are. consolidated appeals against a 
judgment delivered by the High Court of Judicature at Madras 
on the 18th March, 1914, and decrees made in pursuance thereof 
in eleven spits. The High Court by its judgment affirmed a judg- 
ment of the District Judge ot Kistna whereby he set aside the 
decision of the Munsif of Gudivada and directed.the return of 
the plaints in all the suits for presentation in the Revenue Court. 


The suits out of which these appeals arose were suits for 
ejectment in respect of different parts of the inam village of 
Billapadu in the Gudivada sub-district of the Kistna district. 
The appellant, who was the plaintiff in all the suits, is the inamdar 

1, .(1914) I. L. R. 88 Mad., 648=26 M. L. J. 286, 
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of the village, holding under a grant made to his ancestor in or 
about the year 1748, and since confirmed and recognised by the 
British Government. The defendants were persons who at 
various dates in the year 1907 had been let into possession by 
the plaintiff under tenancy agreements, expiring in 1908. Each of 
these agreements contained a declaration by the tenant to the 
effect that except the right of cultivating the land for a year under 
the agreement he had no other right whatever thereto, and ace 
cordingly that he agreed to the landlord (the plaintiff) taking 
possession of the land at the end of the year of tenancy without 
any relinquishment by the tenant. The tenancies having expired 
and these suits having been brought for possession, the defend- 
ants pleaded that they were ryots having permanent zeroyati 
rights, and that as the inam village was an “estate” governed by 
the Madras Estates Land Act, 1908, the Civil Courts had no 
jurisdiction to try the suits. The Munsif overruled this plea 
and granted decreesin favour ‘of the plantiff; but the District 
Judge, holding that the property was an “ estate’ under the 
Act of 1908, set aside the Munsif’s decision and directed the 
plaints to be returned. ‘This decision was afficmed by the High 
Court, and thereupon this appeal was brought. 


The decision on the appeal must turn onthe question 
whether the property is or is not an “estate” within the’ mean- 
ing of the Madras Estates Land Act, 1908; and for the purpose 
of determining this question reference must be made to the 
definition of theterm “estate” contained in section 3 of the Act. 
That definition, so far as it is applicable here, is as follows:— 


‘In this Aot, unless there is s»mething repugaant in the subject or 
context . . . (2) ‘Estate’ means . . . (@) Any village of which the land 
revenue alone has been granted'in inam to a person not owning the kudivaram 
thereof, provided that the grant has been confirmed or recognised by the British 
Government, or any separzted part of such viliage.”’ 


The term “ kudivaram ” is not defined in the Act ; but in 
Suryanar ayana v. Patanna! it was explained as bene a 
Tamil word, literally signifying a cultivator’s share in the pro- 
duce of land as distinguished from the landlord’s share, which 
is sometimes designated “melvaram”. The “kudivaram” or 
“kudivaram interest,” as it is called in S. 8 of the Act, is 
in fact a species of tenant-right or right of permanent occu- 
pancy. The question, therefore, to be considered in this case 

1, (191g) L. R, 45 I, A. 209—86 M. L. J. 585.. 





PART IIL.) THE MADRAS LAW JOURNAL REPORTS. 45 


is whether the inam grant was a grant of the land revenue alone 
toa person not having a permanent right of occupancy, or 
whether it vested in the grantee the whole proprietary interest 
in the village. In the former case this appeal will fail, but in 
the latter it should succeed. 


In dealing with this question the District Judge and the 
High ‘Court acted upon a supposed presumption of law that an 
inam grant of a village, particularly if made to a brahmin, is 
prima facie a grant of the “ melvaram ” right only and does not 
include the “kudivaram.’’ This view was supported, when the 
High Court gave its decision, by some previous decisions of the 
High Court of Madras and Bombay; but in the case above 
cited of Suryanarayana v. Patanna, it was held by their Lord- 
ships that no such presumption exists, Each case must there- 
fore be considered on its own facts ; and in order to ascertain 
the effect of the grant in the present case, resort must be had to 
the terms of the grant itself and to the whole circumstances so 
far as they can now be ascertained. 


The aoe grant of 1748 is not now forthcoming 
although it is referred toin Exhibit Z (an extract from the 
Cazulet Register of 1802), and there is no doubt of its having 
existed. The earliest deed which is produced is a “ gift deed 
of agraharam,”’ executed in September, 1783, by the zemindars 
in favour of the plaintift’s ancestor, which appears to be 4 
confirmation of the original grant. The operative part of this 
deed is as follows :=— 

“ We have conveyed to you, as sarava agraharam, the village of Billapadu, 


attached to Gudivada Parganah, together with gardens, holy shrines, wells, big 
and“small tanks, &c. So you shall cultivate the same and enjoy the produce there- 


of every year as @ dedication to the God Sri——, hereditarily from son to grandson 
and so on. 
“ Sanskrit Sloka :— To administer (or confirm) the gift of another is twice 


as meritorious as one’s own gift. making,’ ” 


Other confirmatory documents were excuted at or about 
the same date; and in one of these, being a ‘“ hakikhat’’ (or 
representation) made to William Oram, Esquire, the Collector, 
by officials of the district, dated the 23rd July, 1788, it was 
stated that the village of Billapadu Agraharam had continued to 
be in the enjoyment of the plaintiff's ancestor, who is referred 
to as “a resident of the aforesaid place.” There are also some, 
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dumbalas (or orders) dated in the year 1793 requesting that the 
plaintiffs ancestor shall be allowed to reap and enjoy the crops 
pertaining to Billapadu. 

In the Cazulet Register of 1802, above referred to, and in 
similar registers dated 1860 and 1865, the property is entered 
in the name of the plaintiff's ancestor ; and on the 27th June, 
1865, a Recognition of Title was duly granted to the plaintiff's 
ancestor. 

There is not in any of the documents above referred to any 
trace of a claim by any person other than the inamdar to a per- 
manent right of occupancy ; and the fact that by the terms of 
the grant the grantee is desired to cultivate the lands, and that 
he is referred to as residing in the village, tend to show that no 
such right existed in any other person. In the judgments under 
appeal Stress is laid on the fact that the confirmatory grant 
of 1783 refers to the existence on the property at that date of 
gardens, wells, tanks, etc., and also on the fact that in the 
register of 1802 Billapadu is called a mouje (or mauza), these 
expressions indicating (it is suggested) that the village was the 
home of proprietary inhabitants who had planted gardens and 
dug wells ; but it does not appear to their Lordships that it 
would be safe to build on the use of expressions of this char- 
acter in 1873 and 1802 an inferenceas to the existence in 
1748 of tenants having permanent rights of occupancy. 
And when the subsequent history of the estate comes to be ex- 
amined, it is found to be wholly inconsistent with the existence 
of any permanent occupancy rights. Tenancies have been 
continually granted by the inamdars for short periods and at 
variable rents. When tenancy lands were compulsorily acquired 
by Government and compensation was paidto the agraharamdar, 
no claim to compensation was put forward by the tenants. In 
the year 1904 all the tenants formally relinquished their lands 
to the plaintiff and put them in his possession, and from that 
date until tenancies were granted in the year 1907 the property 
remained vacant. When the defendants were admitted as 
tenants, they severally declared (as stated above) that they had 
no right of occupancy except such as was given to them by the 
tenancy agreements. It has been found in these suits on issues 
specially directed that the land in question was waste land at 
the time of the grant of the inam, and that at the time of the 
letting to the defendants they had no occupancy right. 
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Having regard to all the facts it appears to their Lordships 
to be impossible to resist the conclusion that the inam grant 
carried, not the land revenue alone, but the whole proprietary 
interest in the property; and it appears probable that, but for 
the supposed presumption above referred to, the High Court 
would have come to the same conclusion. If so, it follows that 
the property is not an “estate” within the meaning of the 
Madras. Estates Land Act, 1908, and that S. 189 of that Act 
does not apply. In view of this conclusion it is unnecessary 
to consider the effect, having regard to S. 8 of the Act, of 
the relinquishment of tenancy rights made inthe year 1904. 
S. 153, as amended by S. 8 of Act IV of 1909, appears to have 
no application to this case. 

For the above reasons their Lordships are of opinion that this 
appeal should be allowed and the decrees under appeal should 
be set aside and the decrees of the Munsif restored, and that 
the defendants should pay the plaintiff’s costs in all the Courts 
and his costs of this appeal ; and they will humbly advise His 
Majesty accordingly. 

Solicitor for appellant :— Douglas Grant. 

Ae PoP; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 

PRESENT :—SIR JOHN WALLIS, CHIaF Justice, MR. 

JUSTICE OLDFIELD, MR. Justice Sapasiva AIYAR, MR. 


JUSTICE COUTTS TROTTER AND MR. JUSTICE SESHAGIRI 
AIYAR. ° 


Puthiapurayil Kannyan Baduvan 
and another 


Appellanis® (Defendants 
2 and 3). 
v. 
Chennyanteakath Puthiapurayil 


Respondents (Plaintiff, 
Alikutti and others 


Ist Defendant and L, 
fi. of Ist Defendant), 


Landlard and tenant—Lessor not entitled to eject lessee from a part oniy of 
the holding—Assignee of reversion in part of demised premises—Righi to eject 
lessee for due cause from part of ths premises—Lessee liable to be ¢ jected os 
payment of the value of improvements to that part—Malabar Compensation for 
Tenants Improveménis Act Ss 5, 6—Transfer of Property Act S. 109 

So e 


* S, A. No. 94 of 1917. 26th Maroh, 1919 ` 
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F. B. Held, by the Full Bench (Seshagiri Aiyar,'J. dissenting). 

ae A lessor is nct entitled to eject the lessee from a part only of the holding; 
i B but an assignee of the reversion in part of the demised premises is entitled to 
Kannyan aject the lessea for due cause from such part on paymentof the value of the im- 

Baduvan provements to that part, The rule applies also to tenancies in Malabar. 
th R Per Seshagiri Aiyar, J :—Neither under S. 109 of the Transfer of Property Acb 
teakath nor under the general Law of the land is it competent to an assignee of a part of 
Puthia- the demised premises to eject the tenant from that portion compulsorily during 
ei the period of his tenancy. Even if S. 109 is capable of a different construction, its 


operation should not be extended to agricultural tenancies in this country. 

The rule in England as to partial eviction is also the same. 

In the case of a terminated tenancy which by virtue of the Malabar Compen- 
sation for Improvements Act has not wholly ceased to be operative the legis- 
lature does not contemplate the possibility of a partial eviction. 

Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Tellicherry in Appeal Suit 
No. 476 of 1916, preferred against the decree of the Court of 
the District Munsif of Cannanore in Original Suit No. 186 of 
1914. | 

The Court (Phillips and Kumaraswami Sastri, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL BENCH. 

In this case a lease was grantedto the 2nd defendant for a period 
of 8 years. This lease comprised 11 items of property, and the period 
of 8 years had expired at the time of suit. The plaintiff is a 
melcharthdar from the.jenmi, and his melcharth refers to only one 
item of the 2nd defendant's lands. : 

Two minor points have been raised in this Second Appeal, firstly, 
that the melcharth which was obtained by one Ussan Parikutti and 
assigned to the 2nd defendant is valid and secondly that notice to ` 
quit had been waived by subsequent receipt of rent. These two 
points were found against the 2nd defendant by the District Munsif, 
and were not argued before the Subordinate Judge, and we agree with 
the District Munsif that they must be found against the appellant for 
the reasons given by him. The fact that the appellant now urges, 7. e., 
that the properties were Devaswom properties and not ordinary 

j tarwad properties, isa question of fact which cannot be decided without 
evidence, and it is very doubtful if it can affect the merits of the case. 

The main point for consideration is whether the plaintiff is 
entitled to evict the 2nd defendant from one item of his leasehold 
lands without paying compensation to him for improvements in the 
other items. The Subordinate Judge has found that he can do so, and 
the reasons he gives are that the rent of each of the items is stated 

separately in the lease deed Exhibit X andthat the term of each is 
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to expire after 8 years, and there is'no agreement forbidding the lessor 
to recover each item separately. Asa matter of fact the rent of the 
plaint item is not stated separately in the lease, but its rent is lumped 
up with that of the only other nilam contained in-the lease, the other 
9 items all being parambas. 

It has no doubt been held that, when there is a severance of the 
-interest of the landlord the owner of the severed interest can sue to 
recover the portion of the property which has fallen to him, Vide 
Korapalu v. Narayana ‘and Syed Ahmad v. Magnesite Syndicate, 
Ltd. ? But these decisions are not decisions from Malabar, and hardly 
seem to bear on the questien of the tenants rights under the Improve- 
ments Act. In this case plaintiff is not the original landlord but a 
melcharthdar, a lessee under the landlord, but there seems to be no 
reason why if a landlord cannot eject from one item only, the assignee 
from the landlord should be allowed to doso. Under the Malabar 
Compensation for Tenants’ Improvements Act, a tenant is enfitled to 
resist eviction until he has been paid compensation for his improve- 
ments, but it has been held inan unreported case, S. A. No. 2180 of 
1914, that when the lease is divisible and when no hardship is caused 
to the tenant by ejecting him from one item of Jand without paying 
for his improvements in the other items, he can be evicted from a 
portion only of the leased property without compensation for improve- 
ments on other items. This judgment does not decide definitely what 
the tenant's rights are under S. 5 of the Malabar Improvements Act. 
It appears to consider that his rights are dependent on facts, such as 
whether the lease can be divided up into parts, and on the 
hardship that the tenant might suffer through the division of the 
property and ejectment from one portion of it. The object of 
S. 5 of the Act appears to be to give the tenant some 
security that he will receive the value of the improvements made 
upon the land, and the question that has to be decided is whether the 
whole of the land held on lease is the security for such payment, or 
whether only the items of land on which those improvements stand 
form the security. S.5is in very general terms and merely says 
that the tenant shall on ejectment be entitled to compensation for 
improvements, and is entitled to remain in possession until ejectm ent 
in execution of a decree or order of Court. The language of the 
section would seem to imply that a tenant can resist eviction from 
any portion of his holding until he gets ccmpensation, and there is no 
section of the Act which specially authorizes, eviction from a Dart 
of the holding without paying compensation. In S. 3, Cl. {3) 
“Improvement” is defined as any work or product of a work which 
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adds to the value of “ the holding,” is suitable to it and consistent 
with the purpose for which the holding was let, mortgaged or occupi- 
ed; and again S. 9 ‘relates to improvments which enhance the value 
and annual produce of the “holding.” The use ofthe word ‘holding’ 
seems to imply that the whole of the land demised under the lease 
has to be considered when there is a question of compensation for 
improvements; and we see in S. 6 cl. (2), that if a tenant is found 
to be in arrears with his rent, the Court is directed to set off 
such sum against the amount found due for improvements. If 
therefore a landlord is entitled to evict a tenant froma portion of his 
holding on which no improvements have been made, he might obtain a_ 
decrée for ejectment and for arrears of rent, and the tenant would 
not be able to set off against arrears of rent the amount due for 
improvements, and he would thus lose the benefit of S. 6 (2). We think 
that thig is a very important question which in many casesis ‘likely to 
arise in Malabar,and consider it advisable to refer it to the decision of 
a Full Bench of this Court, more especiallyin view of the 
decision in S. Ay No. 2180 of 1914, which does not seem to 
have held that there is any definite principle underlying the pro- 
visions of the Act as regards the security which the tenant has for the 
payment of his improvements. We therefore refer for the orders of 
the Full Bench the following question :— 

When several items of property are comprised in a lease, is the 
landlord entitled to evict the tenant from one of those items only, 
without paying him compensation . for the improvements on other 
items? 

[This Second Appeal came for hearing in pursuance of the above 
Order of Reference, on Monday, the 3rd day of February 1919 before 
the Court (The Chief Justice, Oldfield and Seshagiri Aiyar, JJ.), and 
coming on for further argument on Monday, the 24th day of February 
1919 and was ordered on the said date to be posted before a Fuller 

Bench.] 

N. P. Narasimha Aiyar for Appellants.—A notice to quit given 
by a lessor must be in .respect of the whole premises. Else it is invalid, 
nor can a suit be brought to eject a tenant from a part only of an 
entire holding. See Harihar Banerji v. Ram Sashi Ray 1. An assignee of 
part of-a lessor's reversion is not in a better position than the lessor him- 
self. He cannot also sue to eject the tenant from the part of the premis- 
es assigned to him. Further more under the Malabar Compensation for 
Tenants Improvements Act the lessee’s claim for improvements is 
charged on the whole property. Under S. 5 of the Act.-it is enacted 


1. (1918) 35 M. L, J. 707 at 714 P. C, 
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that a tenant shall on ejectment be entitled to compensation for im- 
provements made by him ; and until compensation is paid, he is en- 
titled to remain in possession. ‘The words ‘for improvements in the 
section would mean for all improvements made by him on the holding. 
The word ‘improvement’ itself is defined as work or product of work 
which adds to the value of the holding meaning thereby the whole 
holding. Again under S. 6, cl. (2) any sum of money due by 
the tenant for rent or otherwise in respect of the tenancy shall be set 
off against the sum found due for improvements thereby indicating 
that the rent in respect of the whole property is to be set off against 
the value of improvements on any part of the holding, There are 
these special indications in the Act that a tenant cannot be evicted 


from a part of the holding at any rate without being paid compensation 
for improvements in respect of the whole holding. l 

T. Eroman Unni for the 1st Respondent.—lIt is rightly reqognised 
in the order of reference that an assignee of a part of the lessor's rever” 
sion can under the general law ejecta tenant from the part assigned to 
him. ‘The decision of the Privy Council in Harihar Banerji v. Ram 
Sashi Ray 1 has no application toa case in which there has been 
an assignment of the reversion. Under the English law on which the 
decision of the Privy Council is also based, a co-tenant in respect of the 
reversion can give a valid notice to quit in respect of his share. In fact 
he can do so and eject the tenant only from his share. See Cole on 
Ejectment pp. 44 and 48 and Woodfall (19th Edition) p. 413, citing 
Cutting v. Derby 2 and other cases. This principle of the English 
law is adopted in S. 109 of the Transfer of Property Act. That 
section gives the transferee of any part of the property or of any part 
of the lessors interest in the property all the rights of the lessor 
as to the part transferred. See also S: 37 of the Act. These 
sections do not of course apaly to agricultural leases. But their 
principle ought to be accepted as applicable. In fact it was so applied 
in Sri Raja Simhadri Appa Rao v. Prathipathi Ramayya 8 and in C. 
M. A. 85 of 1911 unreported. As to the severance of the obligation 
to pay rent see Iswar Chander Dutt v. Ram Krishna Dass 4 

If a part-owner of the reversion is entitled to his share of the rent 
he should also be entitled to recover his share of tHe property. Fur- 
ther more on the facts of the present case the term of ‘the lease had 
expired and after that the lessee can hold on so as to give rise to'a 
yearly tenancy only with the consent of the lessor and his transferee so 
as practically to give rise to two tenancies. The position of the 








1. (1918) 85 M. L. J. 707. 2. 2 W.BI, 1075, 
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transferee under the general law being thus, the only question is 
whether the Compensation Act makes any departure from the general 
law. There is no express departure and the suggested indications in 
the Act do not necessarily involve one. The word ‘improvements’ in 
S. 5 has reference only to improvements existing on the suit proper- 
ty—in a case like the present—to improvements on the part of the 
holding from which a suit is brought to evict the tenant. The defini- 
tion of the word ‘improvements’ is only -helpful to ascertain whe- 
ther a particular work is an improvement. Under S. 5 a tenant is 
entitled to improvements only “on ejectment” and under S. 6, 
cl. (1) the tenant should on payment of the compensation put the 
landlord © into possession of the land with the improvements thereon j 
thus clearly indicating that the improvements on the rest of the 
property from which the defendant is not sought to be evicted need 
not be paid for. S. 6,cl. (2) does not take the matter further . 
than S. 5. The word rent in sub-clause (2) can well refer to the 
share of the rent due to plaintiff in respect of the property assigned 
to him and the words providing set off against “the sum found due 
under sub-section (1) refer to that compensation due as declared 
under S.5. Ss. 5 and 6 can apply both to the case of the ori- 
ginal lessor suing to recover the entire holding as well as to a 
transferee of any part suing to recover the part. Again the claim for 
improvements is not a charge on the property. It is not even an 
interest in rem. See Vasudeva Shenoi v. Damodar + where it is 
described as a chose inaction and dAchuta v. Kali 2 and Anantha 
Bhatta v: Anantha Bhatta 3 where it is described as an inchoate debt 
which becomes perfected only on eviction. As to certain suggested cates 
of an improvement outside the suit property, which in effect is an 
improvement: of the suit property the tenant may under the Act 
possibly get compensation. But these questions do not now arise. 


The Court expressed the following 


Opinion :—The Chief Justice :— The Malabar compensa- 
tion for Tenants’ Improvements Act, 1899, entitles a tenani who 
is sued in ejyectment to compensation for improvements to 
the land from which it is sought to eject him, and authorizes 
him, notwithstanding the determination of the tenancy, to 
remain in possession until ejectment in execution of a decree 
or of an order af Court varying that decree as provided 
in S. 6 (3). S. 6 (1) provides that the decree isto direct that 


1, (1899) I. L. R. 23M. 86. „ 23, (1884) I. L. R. 7M. 545. 
3. (1918) 36 M. L. J. 92. 
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on payment by the plaintiff into Court of the amount found 
due for improvements the defendant is “ to put the plaintiff 
into possession of the land with the improvements thereon.” 
As under S. 5 (2) the tenant after decree is to continue in posses- 
sion as a tenant, S. 6 oe provides for a re-valuation of the 
improvements when the plaintiff seeks to execute the decree 
with reference to the state of things then existing, and for an 
order of Court vatying the decree accordingly. The only 
improvements for which compensation is payable under these 
sections are improvements to the land from which ıt is sought 
to eject the tenant, and they neither impose nor recognize any 
obligation on the plaintiff to pay for improvements to land from 
which the plaintiff does not seek and is not entitled to eject the 
tenant. We have therefore to consider the question referred to 
us apart from the.provisions of the Act. A lessor cannot give a 
tenant notice to quit a part of the holding only and then sue to 
eject him from such part only, as pointed out quite recently by 
the Privy Council in Harihar Banerji v. Ramasashi Ray. Conse- 
quently if the suit is brought by the original lessor the answer to 
the question referred to us must be in the negative because such 
a suit does not lie at all. Other considerations, however, arise, 
where, as in the present case, the original lessor has parted in 
whole or in part with the reversion in part of the demised 
premises. Under the general law such an assignment effects a 
seyerance, and entitles the assignee on the expiry of the term to 
eject the tenant from the land covered by the assignment. There 
never was any question about this, but it was held in England 
that, while the assignee of the reversion in part was entitled to 
the benefit of the covenants in the lease as regards such part, 
the result of the severance effected by the assignment was to 
destroy altogether the conditions in the lease as for re-entry for 
non-payment of rent- Coke on Littleton 2l5a. The Law was 
altered as regards the case last mentioned by 22 and 23 Vict. 
C, 35 S. 3, and generally, as regards leases made after the pass- 
ing of the Act, by S. 12 of the Conveyancing Act, 1881. See 
Piggot v. Middlesex County Council 2.S, 309 of the Transfer of 
Property Act gets over the difficulty by providing that “ the 
transferee shall possess all the rights of the transferor in 
the part transferred’? words which are large enough to 
Oe 
1. (1918) 35 M, L. J. 707. 4, (1909) 1 Oh, 134, 141, 
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cover both covenants and conditions. There is no question 
of a condition here, as the suit was to recover possession on 
the expiry of the term. Under the general law the assignee 
of the reversion in part of the demised premises is entitled 
to bring such a suit, and there does not appear to be any 
ground for suggesting that the general law in this respect 
is inapplicable in Malabar. The learned judges in their Order, 
of Reference have referred to the provision in S. 6 (2) that “the 
money due by the plaintiff to the defendant for rent or other- 
wise in respect of the tenancy’ is to ibe set off against the 
amount found due for improvements. The only rent due toa 
plaintiff suing as assignee of the reversion in part of the 
demised premises would be the apportioned rent in respect of 
the part assigned to him. There would be therefore no 
difficulty in applying the provision in question to such a case. 
Moreover, itis a provision in favour of the landlord, and 
cannot be regarded as enlarging the tenant’s rights. The view 
{ have taken is in accordance as to the construction of the Act 
with the decision of Sadasiva Atyar and Moore, JJ.,1n Second 
Appeal No. 2180 of 1914, and as to the question of severance 
with the decision of Sundara Aiyar and Sadasiva Aiyar, JJ, in. 
Appeal Against Order No. 85 of i911, an earlier stage of the 
same case. It was not suggested that there was any hardship to 
the tenant in that case or in this. If however it be apprehended 
that jenmis may beso unwise as to attempt to use the power 
of severance in a manner oppressive to their tenants, the 
proper course, it seems to me, is to move for an amendment 
of the Act. 

I would answer that the Jessor is not entitled to eject froma 
part only of the holding, but that the assignee of the reversion 
in part of the demised premises is entitled to eject for due cause 
from such part on payment of the value of the improvements to 
that part, and that this answer applies to tenancies in Malabar. 

Oldfield, J:—1 agree with the answer just proposed to the 
reference and accept the reasoning, by which it is supported, 
unreservedly, so far as it relates to the effect of severance on a 
tenancy. I agree also that its effect is undiminished, when as 
in the case before us, the tenant is holding over and there has 
been no acceptance of rent, involving that the lease has been 
renewed. 


+ 
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I have however felt some hesitation regarding the applica- 
tion of Act I of 1900 as between the tenant and the transteree 
of a part of the ieased property, because it has been argued that 
the Act is worded with reference to improvements to the 
holding, and compensation is payable only for improvements 
on the holding, that is the whole property covered by the original 
lease, not for those standing on or affecting the transferred 
portion. Andno doubtinS. 3 (8) an improvement is defined 
with reference to the value of the holding and the purpose, for 
which itis let; and in Ss. 4, 7 and 9 (1) improvements, which 
increase the value of the holding are referred to directly. But 
there are also provisions, in which the reference is not to the 
holding, but to the tenancy, such reference being direct in S. 
6 (2) and (3) and indirect in S. 6(L) where the reference to 
“the land’? may be read as to the land referred to in the de- 
finition of “tenant” in S. 3 (1). The question is then whether 
the use of the term “ holding’ was intended by the Legisla- 
ture to be distinctive and to mean the property originally 
leased, not the portion of it, from which in consequence of a 
subsequent transfer the tenant would be separately ejected. The 
result of so regarding it will be the exclusion of claims to com- 
pensation after severance from the purview of the Act, and we 
have been shown no reason for thinking that this was 
contemplated. The Act contains no definition of the term 
“holding” ; and in the circumstances I am of opinion that a 
liberal interpretation of it is legitimate and I therefore concur 
in the conclusion reached by the learned Chief Justice. 


Sadasiva Aiyar, J:—I Agree with the judgment of my Lord 
and have nothing to add, 


Coutts Trotter, J:—IJ agree with my Lord. The Legislature 
might have created a substantive right in the tenant to compen- 
sation for his improvements enforced by a lien on his holding 
in its entirety. What in fact it has done is to make the right to 
compensation merely an adjunct to a suit in ejectment or for 
redemption. So far as I can see, the right itself does not even 
arise till such a suit is brought. That being so, the right must, 
it appears to me, be limited to the land which is the subject- 
matter of the suit, t.z., the lands from which it is actually 
sought to eject the tenant, 
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Seshagiri Aiyar, J.:—The scope of the reference was 
considerably limited during the second argument before a 
Fuller Bench. The objection which I had raised to the sugges- 
tion that there can be no eviction from part of the premises 
during the continuance of the tenancy was not attempted to be 
answered by Mr. Eroman Unni, on the second occasion. I feel 
no hesitation in saying that neither under S. 109 of the Transfer 
of Property Act, nor under the general Law of the land is it com- 
petent to an assignee of a part of the demised premises to eject 
the tenant from that portion compulsorily during the period of 
the tenancy. Even if $.109 is capable of a different construction, 
I would hold that its operation should not be extended to 
agricultural tenancies in this country, because the rule of equity, 
justicaand good conscience would be defeated rather than 
advanced by the extension of the doctrine of partial eviction to 
agricultural leases. As to therule of English Law, I had 
formed an opinion at the first hearing that partial eviction be- 
fore the expiry of the term of the tenancy is equally unavailing 
in England and I see no reason to change that view. But I do 
not think it necessary to discuss the point now. Therefore my 
answer to the question would be in the negative, if itis under- 
stood to refer to eviction before the expiry of the period of the 
lease. 

But what we have to consider isa case of a terminated 
tenancy which by virtue of the Malabar Compensation for Im- 
provements Act has not wholly ceased to be operative. There 
can be no doubt that the act does not attempt to legislate 
whether there can be partial evictiom or not. The Legislature 
has only provided for events happening on the filing of a suit 
for ejectment. At the same time, to my mind it seems clear, 
that it did not contemplate the possibility of a partial eviction. 
It, by the terms of Ss.5, 6,7 and 9, seems to have assumed 
that the lease under which the tenant came in would continue 
intact. In clause (1), the expression used is “ notwithstanding 
the determination of the tenancy.” This must have reference 
to the one which was created on the first entry and not to the 


split up parts by the process of sale or assignment. Strictly 


speaking unless the tenant attorns or otherwise acknowledges 
the fractional landlord, there would be no tenancy to determine, 
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Again in S. 6 Clause (1) the word “tenant” is used; in Clauses 
(2) and (3) the word “ tenancy.’ These words are not appro- 
priate to the relationship which comes into existence by 
reason of the division of the demised premises, either 
by conveyance or assignment. In Ss, 7 and 9, as if by 
= way of variety, the language employed is “holding.” Where can 
we have a “ holding’’ between the assignee of one of the demis- 
ed premises and the quondam tenant of all the premises, unless 
a new tenancy is created in respect of it? If such a one is by 
act of parties brought into existence, the present question 
is easily answered. Otherwise I find it difficult to hold that on 
the expiry of the term of the lease, there is any “ holding ” 
belonging to the assignee of a portion or “a tenant” in respect 
of it. It seems to me that the Legislature in providing, for 
compensation on eviction understood that the parties were in 
status quo ante and that there has been no break up of the 
lease interest. | 

It is no answer to this difficulty to say that under the 
ordinary law, a tenant that was, can be evicted from each and 
every portion of the leased property. If that can be done, 
except in cases of holding over, it would be by regarding him 
as a trespasser who had no right to remain on the soil after 
the efflux of time limited by his lease. Iam prepared to 
concede that the Act we are construing, does not in terms 
prohibit partial eviction. But that is only the negative side of 
the enactment. Has it not by implication asked the Courts to 
pass a decree in ejectment preparatory to the award of compensa- 
tion on the basis of an existing tenancy ? That is my reading 
of the Act, and I therefore regret I am unable to agree with the 
conclusion to which the learned Chief Justice and my learned 
brothers have come. 

I have been reading a great deal about the genesis of the 
Act. The report of the Malabar Land Tenures Committee 
shows that the preserit law is a compromise between the crea- 
tion of occupancy rights in the soil in favour of all tenants in 
the same way that the Estates Land Act has done and the 
endeavour to purchase the landlord out altogether. I do not 
propose to quote any extracts from the Report; but I cannot 
help remarking that it isa’sad commentary on their labours 
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that the Law which they recommended should have been so 
inaptly worded as to enable the landlord to evict the tenant 
piece-meal. The danger which threatens the tenant is not 
an imaginary one. I suggested some cases in the course of the 
hearing. A tenant erecting a house in a portion of the 
paramba or digging a tank in one of the demised premises to 
irrigate the lands demised are instances in which partial evic- 
tion would place the tenant very badly at the mercy of the land- 
lord. When we remember the practice of granting Melcharths 
which prevails in Malabar, it would occur at once that a karna- 
van can by threatening to evict the tenant from a portion of the 
holding exact unconscionable terms prior to renewal. In the 
case of ordinary owners of property such a procedure would 
not be frequently adopted. But the Malabar jenmi of to-day is 
in a fransition stage. Education and notions of independence 
have destroyed his benevolent despotism. Heis a watched 
man and he therefore does not hesitate to make the most of his 
opportunities. Melcharths and the demand of a heavy renewal 
fee for which he is seldom held accountable to the flock under 
him are his resorts to enrich his wife and children. There may 
be still a few old fashioned jenmis who wish well by the tarwad 
and its property; but their numbers are diminishing. The tie of 
natural kinship rebels against the enforcible claims of the cor- 
porate body ; and the result is that, in the majority of cases, the 
Karnavan is trying to exact as much as possible from the tenants, 
Our decision would place a new weapon in his hands and the 
lot of the tenant would | ecome more difficult than ever. 


I hope I may be excused this incursion into the domain ‘of 
social tie between the tarwad and’ its members because I am 
anxious to catch the eye of the Legislature as to the necessity of 
so amending the law as to make the lot of the Malabar tenant 
more tolerable than it would be under our decision. I feel 
compelled to differ from the majority of the Court and to hold 
that until the payment of compensation tn respect of the holding 
as a whole, there can be no partial eviction. 


C. A.S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. JUSTICE KUMARASWAMI SASTRI. 


Virupakshi Gowd _.. Petitioner * (Petitioner). 
v. 
Bandappa ... Respondent (Respondent.) 


Civil Procedure Code (V of 1908) O. 47—Review—Order of dismissal for 
default—No application to set aside the order under O.9, B. 9 ~ Whether application 
for review lies. 

A party can apply for a review of judgment ander O. 47 of the Givil Proce- 
dure Code when his suit has been dismissed for default under 0.9, R8 
although he has not applied to set aside the order under O 9, R. 9. 

Petition under S.115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif of 
Gooty, dated the 16th November 1917 in LA. No. 1878 of 


1917 in O. S. No. 382 of 1917. 
Koti Reddy for Petitioner. 
C. Veeraraghava Aiyar for Respondent. 


The Court delivered the following 


Judgment :—The only question is whether a party can 
apply for a review of judgment under O. 47, Civil Procedure 
Code, when his suit has been dismissed for default under O, 9, 
R, 8 and he does not apply under R.9 to set aside the 
order. 


There is so far as I can see nothing in O. 47, which prohi- 
bits a party from applying for a review in cases where he has 
another remedy provided for him in the Code. 


In Raj Narain Purkait v. Ananga Mohan Bhandari 1, it 
was held that a plaintiff whose suit was dismissed under S. 102 
of the Code of Civil Procedure was entitled to apply for review 
without applying for restoration under S. 103. In Lalachet 
Narain Sahi v. Rampal Manjhi ?, it was held that a defendant 
against whom an ex parte decree has been passed can apply 
for review without proceeding under O. 9, R. 13, Civil Pro- 
cedure Code. I have been referred to Deodip Singh v. Gopal 
Singh °, 8 where a contrary view was held but with all deference 
it seems to me that where there is nothing in the Code to limit 


* CG. R. P. No. 147 of 1918. Ist. October 1918. 
1. (1899) I. L. R. 26C, 598. 2, 16 ©. W. N. 648. 
3. (1916) 1 Pat. L. J. 547. 
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the parties to one particular mode of procedure, the fact that 
they can get a longer period of limitation by adoption of a 
particular course is no ground for refusing relief, Probably in 
a very large majority of cases a’ party whose suit has been 
dismissed for default cannot urge any of the grounds which the 
law requires for granting review, but there is no reason for 
holding that an application for review will not lie in cases of 
dismissal of a suit for default. 


I set aside the order of the lower court and remand the 
petition for disposal on the merits. Costs of the Civil Revision 
Petition to abide and follow the result. 


C. ALS. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA ATYAR AND MR. JUSICE 
SPENCER. | 


Ganapathy Chetty and another -. Petitioners * (Accused) 


Letters Patent (Madras)—Cl, 24— High Court—Original Criminal jurisdiction 
—Power to try offence committed outside jurisdiction—Chief Presidency M agistrate 
Madras—Cognisance of offences committed in and outside his own jurisdiction and 
that of High Court Original Criminal Jurisdiction—Commitment to High Court 
Sessions—Application to High Court to quash commitment—S. 581 Cr. P C.—Ap- 
plicatility—Cr. P. C.—S. 526 cl. (1) Swb-S. (1)—Order transferring to High Court 
Sessions -trial of offence committed outside jurisdiction, 

The accused were charged by the Chief Presidency Magistrate, Madras, with 
offences relating to acts ot kidnapping and theft committed in Madras and the 
offence of murder committed on the Avadi Poonamallee Road within the juris- 
diction of the Sessions Court of Chingleput, the offences all forming part of the 
same transaction, and were by him committed to the High Court Sessions. In an 
application presented by them for quashing the order’ of commitment on the 
grounds that the Magistrate had no Jurisdictiop over the offence of murder and that 
the High Court had also no power in the exercise of ils original criminal juris- 
diction to try that offanoe, 


Held. (1) The alleged want of jurisdiction of the Magistrate was -cured by 
S. 581Cr.P.Cc; 

(2) Under ol. 24 of the Letters Patent (Madras) the High Court had power in 
the exercise of its original criminal jurisdiction to try the offence of murder ; 

(3) Even if the Judge presiding over the High Court Sessions had no such 
power, the case was one in which the High Court should exarcise its power under 
S. 526 cl, (1) sub-section (1) Or. P. C. and pass an order that the offence of murder 
committed outside the jurisdiction of Madras be tried in the H igh Court Griminal 
Sessions along with the offences committed in Madras. 

Per Spencer, J. (Sadasiva?Aiyar, J. doubting); S. 581 Or. P, ©. could not be in- 
voked as regards the proceedings in the High Court Sessions as the trial of the case 


* Cr. M. P. No, 159 of 1919. = 15th April 1919, 


K 
PART II] THE MADRAS LAW JOURNAL REPORTS. 61 


had not till then been taken up in the High Court Sessions and there ware therefore 
no proceedings there requiring to be oured. 
Assistant Sessions Judge. North Arcot v. Lamammal 1 followed. 


Policy of Ss. 431 vo 538 Cr. P. G. considered by Sadasivaiyar, J. 
Petition under -Ss. 215 and 439 of the Criminal Procedure 
Code, 1898, and Ss. 107 of the Government of India Act 
praying that in the circumstances stated in the affidavit fled 


therewith the High Court will be pleased to quash the order of- 


commitment passed by the Chief Presidency Magistrate, dated 
20—3—19 in Calendar Case No. 4556 of 1919 (Sessions case 
No. 8 of 1919 on the file of the High Court). 


K. U. Duke and Kunhiraman for Petitioner. 
Lhe Crown Prosecutor (Sydney Smith) for the Government. 


The Court made the following 


Order.—Sadasiva Aiyar, J :—This is an application praying 
to quash the order of commitment passed by the Chief Presidency 
Magistrate in Calendar Case No. 4556 of 1919. The commit- 
ment was made to the High Court Sessions. The application 
is made under Ss. 215 and 439 of the Criminal} Procedure Code 
and S. 107 of the Government of India Act. The offences with 
-which the petitioners are charged relate to acts of kidnapping 
and theft committed in Madras and the offence of murder 
committed on the Avadi-Poonamalle Road within the juris- 
diction of the Sessions Court of Chingleput. They all formed 
parts of the same transaction. 


So far as the objection based on the alleged want of juris- 
diction of the Chief Presidency Magistrate over the offences 
which took place on the Avadi-Poonamallee Road are concerned, 
that defect, assuming it to exist, 1s clearly cured by S. 531 
Criminal Procedure Code. 


Then there is the more serious question, that is, the 
commitment having been made to this High Court Sessions as 
regards the offence which took place in the Chingleput District 
whether the High Court has got power in the exercise of its 
original criminal jurisdiction to try that offence and whether 
even if it has not, the defect is cured by S. 531 or 532. I think 
the policy of the Criminal Procedure Code as shown by Ss. 531 to 


: \ 
. 938 is to uphold in most cases the orders passed by the Criminal 
TO ammam 
1, (1911) I. L. R. 86 M. 887 =99 M, L. J. 141. 
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Court which was lacking in local jurisdiction or which had com. 
mitted illegalities or irregularities unless failure of justice has been 
occasioned or is likely to be occasioned through such want of 
jurisdiction or such illegalities or irregularities. However there 
is a decision of this Court in Assistant Sessions Judge, North Arcot 
v. Ramammal 1 to which my learned brother was a party and 
which holds that if the Sessions Court to which a commitment 
was made had no local jurisdiction over the place where the 
offence took place such commitment should be quashed (though, 
of course after the trial had taken place to its termination, 
S. 531 might cure the defect). It is unnecessary for me to ex - 
press any final opinion whether the decision in Queen Empress” 
v. Ram Dei 2 which seems to be opposed to the decision in 
Assistant Sessions Judge, North Arcot v. Ramammal 1 does not 
take the better view. I shall therefore proceed on the footing 
that in the matter before us. Assistant Sessions Judge, Noth Arcot 
y. Ramammal 1 should be followed. 


The next question is whether the High Court in its original 
criminal jurisdiction has power to try a case of murder com- 
mitted in the Chingleput District. In Queen Empress v. James 
Ingle® which was a case almost similar to the present, “Mr. 
Robertson for the prosecution contended that under the Letters 
Patent the High Court had criminal jurisdiction to try cases 
arising throughout the presidency. Cl. 24 of the Letters Patent 
of this Court says that the High Court of Judicature at Madras 
shall have extraordinary original criminal jurisdiction over all 
persons residing ‘in places within the J urisdiction of any Court now 
subject to the superintendence of the said High Court. 

It is objected that the High Court Sessions will then be 
flooded with commitments if itis held to have the original 
criminal jurisdiction over the whole presidency. I think that 
it was to prevent that inconvenience that S 206, cl. (2) was 
enacted prohibiting magistrates from committing to the High 
Court where they could commit toa Sessions Court. In the 
above quoted case, Queen Empress v. James Ingle 3 Mr. 
Justice Farran refused to quash the commitment made wrongly 
to the Bombay High Court Session, evidently accepting the 
contention of Mr. Robertson already referred to. The pre- 


1. (1911) I. L. R. 86 Mad, 88722 M. E J. 141. 
2, (1896) I. L. B. 18 All. 350. -. 3. (1892) I. D. R. 16 Bom. 200, 
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sent case is therefore nota case of want of jurisdiction in 
the Court to which the commitment was made and can there- 
fore be distinguished from the case decided in Assistant 
Sesstons Judge, North Arcot v. Ra mammal, 1. 


Assuming again that the High Court in its original crimi- 
nal jursdiction has no power in the usual course to try this 
case, I think itis a matter in which we should exercise the 
power given to us by S. 526, cl. (1), sub-cl. (1) for reasons (d) 
and (e) of the Criminal Procedure Code and pass an order 
that the offences committed outside the jurisdiction of Madras 
be also tried in the High Court Criminal Sessions along with 
other offences which were committed in Madras. If that 
power is exercised the trial before the Madras Sessions becomes 
legal and it then becomes unnecessary to decide the other 
questions. I would therefore pass that order and dismiss this 
petition. 


Spencer, J :—I agree. So far as the proceedings in the 
Presidency Magistrate’s Court are concerned, S. 531, Criminal 
Procedure Code is sufficient authority for our refusing to set 
aside the order of commitment. This section however cannot 
be invoked as regards the proceedings in the High Court 
Sessions for the trial of this case has not yet been taken up in 
the High Court Sessions and, therefore, so far there are no 
proceedings in the Sessions Court requiring to be cured. 


S. 177, the effect of which was considered in Assistant 

Sessions J udge, North Arcot v.,Ramammal 1, to which I was a 
party, declares that “ every offence shall ordinarily be inquired 
into and tried by a Courte within the local limits of whose 
jurisdiction it was committed.” The question therefore now 
for our consideration is whether the trial can be allowed to 
proceed in this Court, or, whether, so far as the offence of 
murder is concerned, the case should be tried by the Sessions 
Judge, Chingleput, who appears, so far as the facts are before us, 
to have jurisdiction over that offence committed at Poonamallee 
just outside the Madras City, in the Chingleput district. On the 
question of convenience, there can be doubt that it will be 
convenient for the case to be tried here ; the witnesses are 
assembled ; the case is ready for trial; and the offences of 
1 (C98) LL, R. 36 Mad. 387, TF 
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` kidnapping and theft have in any case, to be tried in Madras, 


unless an order of transfer is made. I dọ not think it can be 
suggested seriously that the accused would be prejudiced by 
being tried by a jury and by losing his right of appeal if con- 
victed. Having regard to cl. 24 of the Letters Patent it cannot 
be said that the Judge presiding over the High Court Sessions 
has no power to try persons brought before him on charges 
preferred by any Magistrate. This case in that respect differs 
from the case in Assistant Sessions Judge, North Arcot v. Ram-- 
ammal 1 which the Sessions Judge of North Arcot to whom 
the commitment was made had no power to try an offence arising 
out of the local limits of the Salem District. Under S. 526, cl. 
(1), sub-cl. (1) the High Court is empowered to make a direc- 
tion “ that an offence be enquired into or tried by any Court 
not empowered under Ss. 177 to 184 (both inclusive), but in 
other respects competent to enquire into or try such offence’ 
in cases where such order is expedient for the ends of justice. 
I therefore agree with my learned brother that that.is the order 
we should make in this case as that it will be expedient for the 
ends of justice that all the charges be tried together oo the 
accused at the High Court Sessions. 


A. S. V. 





ao. 


1, (4911) I. L` R. 36 Mad. 387. 


PART III] THE MADRAS LAW JOURNAL REPORTS. 65 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR, JUSTICE 
OLDFIELD. 


Rajah Ramachandra Suru Harischan- ... Appellants * (Defend- 


dra Deo Garu (dead) and others. ants 1, 3 to 7 and 
2nd Defendant). 
v. 
Akella Venkatalakshminarayana. - ... Respondent, (Plæin- 


tiff). 

Madras Impartible Estates Act, (Madras Act II of 1902) S. 8—Madras Impartible 

Estates Act, Madras Act II of 1904, 8. 4—Morst gage of scheduled impartible estate— 

Compromise decree—Whethor Court can subsequently go into the binding nature of the 

morigage—The policy of the Impartible Estates Act— Decree against the szemindar 
impleading the neat heir—Whether estate can be sold. 

Where in a suit on a mortgage of an impartible estate entered in the schedule 
to the Madras Impartible Estates Act, a petition of compromise was put’in by the 
parties admitting the necessity and the binding nature of the mortgage and the 
compromise was to the effect that the sum should be paid by oertain instalments 
and that in default the mortgaged property is to be sold, and a decree was passed 
accordingly and subsequently on default being made in the payment of the instal- 
ments an application is made under O. 34 R 5 of Givil Procedure Code for a final 
decree and for sale of the mortgaged property, the Court can in spite of the compro- 
mise decree and the admission as to the binding character of the debt go into the 
nacessity ‘for the same and refuse to pass a final decree if the debt is found to 
be not binding on the estate. 

The policy of the Impartible Estates Act is to preserve the property in the 
family of the zemindar and for that purpose it categorically prohibits all alienation 
by the zemindar for the time being except in certain circumstances. The zamindar 
for the time being has a practically life-estate in the zamindari with powers to deal 
with the estate in certain contingencies. Where no such contingency has arisen 
the zemindar is prohibited from alienating any portion of the estate. If he cannot 
` alienate the estate by mortgaging it or selling it, he cannot do so by any volun- 
tary act having the same effeot, such aa by confessing judgment. 

It is not open to a mortgagee of a scheduled impartible estate to enforce the 
mortgage by a suit against the zemindar in possession impleading the next heir,and 
bind the estate by a decreas obtained in the presence of the next heir. The analogy 
of obtaining 2 decree against a Hindu widow impleading the next reversionar and 
bringing the property to sale doas not hold good in the case of impartible estates. 


Appeal against the order of the District Court of Ganjam 
dated 31st October 1916 in I. A. No. 192 of 1916 in O. S. No. 
23 of 1909. 

The Hon. The Advocate-General (S. Srinivasa Aiyangar) with 
A.C. Sampath Aiyanpar for Appellants. 

K. V. L. Narasimham, P, Narayanamurthi and K. Rama- 


murthi for Respondent. 
E E E S S E S E E E a E 
* A. S, No. 256 of 1917. 18th November 1918. 
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The Court delivered the following 


Judgments :——Abdur Rahim J.—The 1st defendant, the 
Zemindar of Tarla, who died during the pendency of this suit, 
has been succeeded by the 2nd defendant who is the son of 
the 1st defendant's deceased eldest son. The other defendants 
arethe sons and grandsons of the Zemindar. The suit was 
instituted on a mortgage executed on 3rd October 1903 by the 
Ist defendant. The other defendants were made parties on the 
allegation that they were interested in the right of redemption 
and also that they were benefited by the debts contracted by 
the Ist defendant who was the head and managing member 
of the family. | 


The 2nd defendant and defendants 3 to7 alleged that 
there was no necessity either for the mortgage or for the pre- 
vious promissory notes which were merged in the “mortgage, 
and that the 1st defendant had no right to create a mortgage 
and that it did not bind the estate. It appears however that the 
suit was compromised, the razinamah being to the effect that 
the 1st defendant should pay the sum agreed upon in certain 
instalments that the debt was binding on the estate and 
that on failure of payment according to the razinamah 
the mortgaged property would be sold and the money 
realised from the sale-proceeds. There was default in 
paying the amount of the compromise decree, and then an 
application was made under O, 34, R. 5 of the C. P. Code fora 
final decree and for sale of the mortgaged property. Both the 
Ist and 2nd defendants by their counter-petitions preferred ob- 
jections mainly on the ground that 4s Tarla was an impartible 
and inalienable estate it could not be sold in pursuance of the 
compromise decree, the 2nd defendant further urging that the 
1st defendant had no necessity to borrow the amount for which 
the mortgage was executed. The learned District Judge held 
that there was an express admission in the compromise petition 
that the debt was binding on the whole family and the property 
might be brought to sale and that therefore it was not com- 
petent for the defendants to re-open this question. 


As already stated, the 1st defendant has since died and the 
only question now is whether by reason of tae statements in 
the petition of compromise and the decree passed in accordance 
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therewith the 2nd defendant is precluded from raising the 
question as to the binding character of the debt or whether the 
question should be tried. The transaction in dispute is 
governed by S. 3 of Act lI of 1902. That Act was afterwards 
repealed and the Act now in force isthe Madras Act II of 1904. 
The section in the present Act which corresponds to S. 3 of the 
previous Act is S. 4. S. 3 of Act II of 1902 says: ‘ Notwith- 
standing anything contained in S. 8 of the Madras Permanent 
Settlement Regulation, 1802, the proprietors of every such 
estate shall be restricted from alienating his estate or any portion 
thereof except in ‘circumstances where alienation would be 
-permissible by law if the estate were ancestral property and the 
proprietor occupied the position of managing member of a 
joint Hindu family governed by the ordinary law of succession, 
and no decree for debts contracted after the passing of this 
Act by. such proprietor otherwise than under the circumstances 
aforesaid shall be executed against his scheduled estate. ’ 
and the explanation to the section states that alienation 
shall include temporary transfers such as mortgages and 
leases. Tarla is one of those scheduled estates. It is clear 
that apart from the razinamah the plaintiff would have to 
prove that there was necessity for the execution of the mort- 
gage and that the debts were of such a character as a mana- 
ager of a Hindu family could bind the estate with. Otherwise, 
though the plaintiff might obtain a decree against thelst defen- 
dant personally, he could not obtain a mortgage decree direct- 
ing sale of the property. There having been no enquiry and 
decision regarding the binding character of the debt, can it be 
said that the razinamah or the statements contained therein have 
any higher effect than the mortgage? All that is stated in the 
razinamah petition is that the debt is binding on the mortgaged 
property. That may be evidence for whatever it is worth as to 
the nature of the debt, but can it be said to have the same effect 
as a decision of the Court after enquiry on an issue properly 
raised in the suit ? 

The policy of the Impartible Estates Act is to preserve the 
property in the family of the Zemindar and for that purpose it 
categorically prohibits all alienation by the Zemindar for the 
time being except in certain circumstances. The Zemindar for 
{he time beitig has practically a life-estate in the Zemindari 
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with powers to deal with the estate in certain contingencies. 
Where no such contingency has arisen the Zemindar is prohibi- 
ted from alienating any portion of the Estate. If he could not 
alienate the estate by mortgaging it or selling it, he could not 
do so by any voluntary act having the same effect, such as by 
confessing judgment. In Altorney General v. The Corporation 
of Dublin 1, the old Corporation of Dublin having confessed 
judgment in respect of certain debts it was held that that such 
judgment did not preclude the new corporation from raising 
the question whether the debt was ultra vires of the powers 
of the corporation, Lord Sugden held that it would be impos- 
sible for him to hold that the judgment by confession con-. 
cluded the new corporation and directed the trial of the issue 
as to whether the debt was such as it was within the powers of 
the corporation to incur. The razinamah decree here does not 
embody any decision of the Court but embodies a contract of 
the parties with reference to the subject-matter. For purposes 
of enforcement it stands on a higher footing than a mere con- 
tract. Itis well established however that it has many incidents 
of a contract attached to it. For instance, if there is a clause 
of forfeiture in a compromise decree the Court in a proper case 
would relieve against it. (Nagappa v. Venkata Rao 2). In 
Lakshmanaswami Naidu v. Rangamma 3, it was held that a 
compromise decree which had the effect of a sale of a religious 
office could not be enforced. In Ramasawmi Naick v. Rama- 
wami Chetti 4 this Court held that a transfer by an heir to an im- 
partible estate of his chance of succession, though embodied in 
a consent decree, was void. The learned Judges laid down that 
such a decree did not involve any adjudication by the Court as 
to the rights of the parties, and could not empower parties to 
what they were otherwise prohibited from doing. In Moti 
Chand v. Ikramiullah Khan 5, the Judicial Committee of the 
Privy Council laid down that an agreement to relinquish certain 
rights in the defendant's lands was illegal and void as being in 
contravention of the policy of the Agra Tenancy Act. The 
policy of that Act, as found by them, was to secure a certain 
class of proprietors the right of occupancy in lands of a parti- 
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1. (1841) 1D.& W. 545 (Ir), 2. (1900) I. L. R. 24 M. 265. 

g. (1902) I L. R. 26 M. 31. 4. (1907) I. Le R 30 M. 255==17 M. L. J. 201, 
6, (1916) I. u. R, 89 å 178. 
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cular description and they observe that the policy of the Act 
was not to be defeated by any ingenious devices, arrangements 
or agreements between a vendor and a vendee as all such 
devices, arrangements and agreements are in contravention: of 
the policy of the Act and contrary to law and are illegal and 
void, and cannot be enforced:by the vendee in any Civil Court 
or in any Court of Revenue. If the Zemindar of Tarla could 
not alienate the property except under given circumstances, he 
could not defeat the policy of the Act, which is to preserve the 
estate intact, by the device of a consent decree. 


But it is argued that, the lst defendant having been a 
party to the suit and to the razinamah decree, it must either be 
held, having regard to the statement in the razinamah petition, 
that the debt was incurred fora proper purpose or that he is 
estopped from raising the question again at this stage. As 
regards the last, it should be pointed out that in his written 
statement the Ist defendant questioned the validity of the mort- 
gage, and the statements in the razinamah petition as to the 
character of the debt can at the most be treated as evidence 
against the 1st defendant. Itis difficult to see how it estops 
him from asking for an enquiry on this issue. It is well known 
there is no estoppel against a statute. Itis the duty of the 
Court to give effect to a statute in spite of the conduct of the 
parties. 


It is however pointed out on behalf of the respondent thatit 
is open to the mortgagee seeking to enforce a mortgage against 
an estate in possession of a Hindu widow to implead the next 
reversioners in the suit anda decree obtained in their presence 
will bind the estate. The authority for this proposition is 
Gangu Narayan Dutta v. Indra Narayan Sahat- But Iam 
not satisfied that the position of an owner of an impartible 
estate and of an heir to such an estate is anlagous in all res- 
pects to that of a Hindu widow and the next reversioner. 
With regard to alienations by a Hindu widow there are rulings 
to the effect that the consent of the nearer reversioner would be 
sufficient by itself to validate it, while other decisions on the 








1. (1916) 85 I. C. 49. 
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subject lay down that such conserit, is merely evidence of the 
propriety of the Act. A Hindu widow being regarded in 
Hindu Law as a person of immature judgment, the reversioners 
are'for certain purposes regarded asa sort of family council 
whose concurrence has been held to afford strong proof of the 
validity of the widow's act so concurredin. I should not feel 
justified in importing any such theory into a case of impartible 
Zemindaries. An heir to an impartible estate has no sort of 
right in it for the time. His interest in the estate is 
a mere spes successionts and any attempt therefore by the Ist 
defendant to deal with his chance of succession must be 
held to be void. 

It was next sought to apply the ruling in Mussammai Hiran 
Bibi v. Mussammat Sohan Bibi 1 to this transaction. What is 
laid down there is that a compromise is in no sense an aliena- 
tion. There the compromise was in the nature of a family 
settlement, its essence being that each party took a share in the 
family property by virtue of the independent title which was 
to that extent by way of compromise admitted by the other 
party. The razinamah in this case could not be said to bea 
family settlement in any sense. It is a confession of judgment 
by which the estate is made liable to be sold in realisation of 
the zemindar’s debts. The judgment of the District Judge 
must therefore be set aside and the case will be remitted to 
him for trial on the merits. Each party will bear his costs 
hitherto. | 

Oldfield J—Act II of 1902 and Act II of 1904 are in my 
opinion clearly founded on public „policy, being intended to 
prevent transfer of impartible property, not to lay down condi- 
tions, on ‘which they can be made; and, unless the suit 
mortgage can be brought within the exception provided, it 
follows from Lakshmanaswami Naidu v. Rangamma 2 which has 
for many years been regarded as stating the law correctly that 
a decree on it is not enforceable. I prefer to rely on this 
authority and not on Ramaswami Naick v. Ramaswami Chetty 3 
which is also mentioned in the judgment of my learned 
brother, because with all due deference to the learned Judges 
responsible for the latter decision, I doubt whether S. 6 (a) of 


e—a 


1, (1914) 27 M. L. J. 14D. 2. (1902) 1. L. R. 26 M. 31. 
8. (1907) I. L. R. 80 M. 250. 
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the Transfer of Property Act, which was in question in it, is 
founded on public policy and not on the ground also indicat- 
ed by them, that, a mere possibility of succession having none 
of the characteristics of property, a transfer of it would be a 
contradiction in terms. 


I concur in my learned brother’s decision. 
C. A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM, AND Mr. JUSTICE 
SPENCER. 


The Secretary of State for India ... Appellant*. (Defendant). 


in Council 
v 


Gulam Mahaboob Khan Saheb, ... 
trustee of the endowment of 
the tomb and mosque at 
Anamasamudrampet 


Respondent. (8rd Plaintiff). 


Inam—Dharnadayanv— Resumption of, by Government—Circumstances justi- 
fying resumption—Temporary alienation of endowments by trustee—Resumpiion 
of alienated lands by Government—Services continued by trustee —Order of resump- 


tion invalid—Suit by trustee for possession—Limelation—Limitation Act, Art. 14 
and 144, 


Several villages some of which had been granted by the Nawab of the 
Carnatic formed the ondowment of a Mahomedan charity. The grant was 
confirmed by the Inam Commissioner and continued to the Managers of the 
endowment `“ so long as the service is performed,” the service being the feeding 
of the poor and the travellers, the maintenance of a mosque and the performance 
of certain ceremonies. The Inam was admittedly dharmadayam (4. e.,) granted 
for the Maintenance and support of charitable and religious objects and nota 
persona] or service inam, It was found that the income of the endowments 
had been misappropriated to some extent by the trustees and that the affairs of 
the trust wera not properly conducted. The predecessor of the present trustee had 
made temporary alienations of two villages forming part of the endowments, by 
way of mortgage and lease respectively. The mosque was however maintained in 
good repair and the religious and charitable objects of the foundation were 
substantially carried out though not onthe seale in which they should have 
been. The Government treated the alienations of the two villages asa diversion 
of the Inam to purposes alien to the grant and resumed the said two villages in 
1908. The trustee of the {endowment sued the Government within 12 years of 
the resumption, for recovery of possession of the two villages with mesne profits. 
Held, that the plaintiff was entitled'to a decree, 


A temporary alienation of @ portion cf the eadowments, although for a number 
of years and as such beyond the power of the trustee for the time being, did not 
— te en Ilala I acas a ŘŘ 


* A.B. No. 82 of 1918. Tth February, 1919. 
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necessarily amount to a violation of the conditions of the grant, especially where 
ib was not a personal grant. Nor could ‘it have been intended that any misman- 
agement or malfeasance on-the part of a trustee of the charity should result in the 
resumption of the grant. If the charity failed altogether, or substantially for 
instance, through the disappearance of the mosque or of persons attending if for 
prayer etc., or if the charity was entirely discontinued, then the Government 
would be entitled to resume the grant. Asthe contingency aforesaid, on which 
alone the Government could resume, did not arise in the case, the order of resump- 
tion was a nullity and did not require to be set aside under Art. 14 of the Limita- 
tion Act, the proper article applicable to the suit was Art, 144. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Nellore in Original Suit No. 14 of 1916, 


dated 6th August 1917. 


The Government Pleader (V. Ramesam) for Appellant. 
T. V. Venkatarama Aiyar for Respondent. 
The Court delivered the following 


Judgments :—Abdur Rahim, J :—The appellant, the 
Secretary of State for India; was sued by the respondents for 
recovery of two villages of Ganduvaripalle and Akbarabad in 
the District of Nellore. The Government purported to res me 
these villages which are described as Dharmadayam inams by an 
order passed some time in 1903. These two and eight other 
villages were made wakf for the maintenance of a mosque, and 
for feeding the poor and similar purposes in the days of the 
Carnatic Nawab Wallajah. The history of the grant is set out 
in the enclosure to the Inam Register, Exhibit I. There was a 
man called Rahimtulla Sahib Pirzada, otherwise described as 
the Hazarath, who was regarded as a holy man and it was to 
him that the Fouzdar of Nawab Wallajah at first made a grant 
of two villages,—not those with which we are concerned,— 
so that he might feed Syed Mahomedans and other poor 
men and “ascribe its victue to Prophet Mahomed.” Then. 
it appears eight other villages including the two in question were 
purchased by the Hazarath ata nominal price from the then 
Jagirdhar of Udayagiri and he made a gift of them for charit- 
able purposes. He was in possession and enjoyment of the 
properties in his lifetime and was succeeded after his death, he 
having died without any issue, by a relation of his wife. The 
dedication to charity was made some time in the year 1775. 
After the death of the original founder the properties were held 
by his successor and the latter’s descendants. In a previous suit 
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instituted under S. 92 of the Civil Procedure Code, the whole 
history of the institution has been reviewed and it was found 
that the then incumbent of the office of trustee or “Sajjada’ as 
he was called, one Mahomed Usuf Sahib, was not fit to hold 
the office having been guilty of gross mismanagement, misappro- 
priation, and misapplication of trust funds. Even before his 
time, there had been persistent mismanagement of the trust pro- 
perties. Some of the previous trustees and he himself made 
alienations of some villages either by- mortgaging them or by 
granting Jong leases. The, two villages in question Ganduvari- 
palle and Akbarabad were also similarly alienated by the pres 
decessor of the trustee who was the main defendant in the suit 
under S. 92 of the Civil Procedure Code above referred to. 
Ganduvaripalle was leased for twelve years in 1894 and Akbara- 
bad was usufructuarily mortgaged for thirty years in April 1883. 
The question for decision is whether these two alienations 
amount to a violation of the conditions in the inam patta so as 
to entitle the Government to resume the villages. As regards 
Ganduvaripalle, the lease practically expired some time in 
1906, and the usufructuary mortgage of Akbarabad had 
still about ten years’ to run atthe date of the resumption 
if the mortgage debt was not paid in the:meantime. The 
inam title deed itself is not forthcoming, but we have the 
inam register and there, in column 21, the entry over the 
signature of Mr. Chentsal Rao is “ I recommend the villages to 
be confirmed permanently so long as the service is performed. ” 
And looking at column 8, the service there meant is “ for feed- 
ing the travellers and poor men and for maintaining an efficient 
establishment for the services in the mosque at Anama- 
samudrampeta and for performing the usual festivals, service 
performed.” The order of the Inam Commissioner, Mr. Taylor 
is as follows :— 


“ Although there is no sanad or entry in the old accounts 
in support of 8 of these villages undoubted (?) the sanad uninter- 
rupted possession of them all as Inam for nearly a century must 
be respected. 


The ten villages are confirmed in one deed and continued 
to the parties in column 16 for the maintenance of a religious: 
objects for which they were granted. ’’ F 
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Admittedly this is not what is called a personal inam; nor 
is it an inam in which the grant is made to a person on condi- 
tion of his performing certain services of a religious character. 
The learned Government Pleader conceded that it was a chari- 
table inam or Dharmadhayam, that is to say, that it wasan inam 
for the maintenance and support of certain charitable and 
religious objects. What is granted here so far as the Government 
is concerned, is the Government assessment; that is to say, 
the British Government confirmed the grant and exempted the 
villages from payment of the Government revenue. I might 
mention that Mr. Venkatrama Aiyar appearing for the respon- 
dents argued that this was not an inam which the Government 
was entitled under any circumstance to resume because it comes 
within the description of the inam specified in S. 2 of the 
Regulation 31 of 1802. Under that section the inams which 
are declared to be non-resumable are certain grants for holding 
lands exempt from the payment of public revenue. But the 
question whether the present grant is one of that category, 
having been exempt from payment of public revenue at the date 
mentioned therein was not raised before the Court of trial, and . 
as pointed in Sikkandar Rowthen v. The Secretary of State for 
India 1 this is a ‘question which should not be entertained for 
the first time in this Court if it was not properly raised 
in the court of trial. 1 shall proceed on the assumption that the 
‘case is not covered by S. 2 of Regulation 31 of 1802, but that 
the villages were liable to be resumed if the condition on which 
the villages were held had been violated. I will also assume 
that the recommendation of Mr. Chentsal Rao forms part of the 
‘order of. the Inam Commissioner, the effect of which would be 
that ‘the grant was to continue so long as the services mentioned 
are performed. It will be noticed that some of the charitable 
objects are of an interminable character such as feeding the tra- 
vellers and poor men. One of the main objects of the grant is 
the maintenance of the mosque. It appears that on the death 
of the founder of these charities his tomb became an object of 
considerable veneration in the locality and by a long course of 
usage the proper maintenance of that tomb, the celebration of 
Urus and other ceremonies in commemoration of that holy per- 
sonage became incorporated with the objects of wakf. The 


1. (1916) 5 L. W. 402, 
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learned Subordinate Judge has gone into the evidence and come 
to the conclusion that the mosque is maintained in good repair 
and the services are regularly performed there and similarly the 
Hazaraths’ tomb is properly maintained and the services in con“ 
nection with the tomb are observed. But there has undoubtedly 
been considerable mismanagement for a long time and 
it may be taken that the religious and charitable obser- 
vances have not been uniformly performed either on the 
scale or in the manner in which they should have been. At 
the same time there can be no doubt whatever upon the evi- 
dence that there has been a substantial performance of the chart- 
table and religious objects of the foundation in spite of misap- 
plication and misappropriation of trust moneys from time to 
time by the trustees for the time being. In this connection it 
may be pointed out that in addition to the income of the 10 vil- 
lages some income is derived also from presents made at the 
tomb of the Hazarath. Further it has already been held in the 
suit under section 92 of the Civil Procedure Codethat the 
maintenance of the descendants of the 2nd Muttawalli or Sajja- 
danishin is also one of the objects of this charitable foundation. 
Alienation of these two villages and misapplication of the trust 
funds such as there have been would not in my opinion strictly 
be a breach of the condition of the inam grant, ‘so long as the 
service is performed, As found by the Subordinate Judge the 
services are performed though not to the full extent of the in. 
come actually derived or which could be derived from the 
properties. It is however argued by the learned Government 
Pleader that the alienation of the two villages, although not of a 
permanent character, is a diversion of the inam villages to pur- 
` poses alien to the grant and therefore the villages have become 
resumable. No doubt in a case where inam villages are 
alienated in a manner so that they are lost to the charity and 
the charity cannot be maintained without their income the 
forfeiture clause would in my opinion come into operation. 
But | am not prepared to go so far as to hold that a temporary 
alienation although for a number of years and as such beyond 
the power of the trustee for the time being, necessarily amounts 
to a violation of the coudition of the grant. The fact cannot 
be overlooked that this is not a personal grant. 
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The grant is toa charity of a permanent character. It is 
inconceivable that it should have been intended that any act of 
mismanagement or malfeasance on the partiofa trustee of a 
charity like this should result in the resumption of the grant. If 
that was the intention one would have expected that the condi- 
tion would have been to the effect that an attempt of any charac- 
ter at alienation by the trustee would make the inam liable to re- 
sumption. In the case already mentioned in Sikkandar Rowthen 
v. The Secretary of State for India t it has been sugggested that 
“a mere alienation of the trust property may not entail a for- 
feiture if the trustees kept the mosque clean and in good repair, 
put up the lights and kept it is as a place fit for worship in the 
usual manner’’. It is not necessary for us to lay down any such 
general proposition, tor here the alienation was not such as to 
deprive the charity of the use of the properties. It was further 
pointed out by Mr. Venkatrama Aiyar the learned vakil for the 
trustee respondent, that the lease and mortgage of the villages 
in question were not binding on the charity and that the trustee 
Mahamed Esuf Mia Peerjada in fact took steps to get back the 


villages from the lessee and the mortgagee. The evidence 
on that point is to the effect that he managed to 
obtain possession of the villages by getting the tenants 


to attorn to him by executing muchilikas. It is however 
found that the mortgage amount due on Akbarabad was not 
paid but the trustee or sajjadanashin contends that the charity 
was not bound to pay inasmuch as the debt was not incurred 
for the benefit of the charity. It seems to me that we must 
put a reasonable construction upon the language of this grant 
which is of an extremely laconic character. . All that is said is 
“ the villages to be confirmed permanently so long as the service 
is performed.” It cannot possibly mean that any default in the 
performance of the service of however minor a character would 
come within these words. Putting a reasonable construction 
on these words what is contemplated is that if the charity fails 
altogether, or substantially for instance, through the disappear- 
ance of the mosque or of persons who would resort to the 
institution for prayer etc., or if the charity is entirely discon- 
tinued then the Government would be entitled to resume the 
grant. And that seems to be the interpretation placed on such 
grant by the Board of Revenue which is the highest revenue 
nc a M Ilwa 


1, (1916) 5 L. W. 402, 
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authority in the Presidency as noticed in the Standing Orders 
placed before us. See Standing Order 54 of the old Order pages 
120 to 122 paragraphs 2 ahd 3. Paragraph 2 says :—“Religious 
and charitable inams may be resumed on the ground that the 
land in respect of which the title deed was issued has been 
alienated or otherwise lost to the institution or service to which 
it once belonged or that the terms of the grant are not observed.” 


Then it says in paragraph 3 :— “In cases of abandonment or dis- 


continuance of service, all reasonable’ endeavours should be made 
to secure a continuance or revival of religious and charitable in- 
stitutions and services before proceeding to the resumption of 
inams attached to them.” That implies that the resumption is 
to be made only in cases of abandonment or discontinuance of 
service. Similarly in paragraph 4 it is said: “Proposals for the 
resumption of religious and charitable inams should be sub- 
mitted to the Board of Revenue except in cases of Inams or 
money allowances attached to temples, mosques, etc., which have 
been abandoned or in ruins for 12 years or more.” We are not 
bound by any interpretation of the Board of Revenue. But I 
allude to it as showing that that is the customary interpretation 
which the Board of Revenue has placed on these and similar 
words of grant and which in my opinion accords with the pro- 
per interpretation of the grant in question in this case. I might 
here mention that what the Government has done in this 
case is not to order the revenue to be assessed upon 
resumption to be paid to the charity but has directed the assess- 
ment to be credited to the general revenues. The Government 
might be entitled to do that,if they had a right to resume the 
grant, but I might here refer to paragraph 7 of the Standing 
Order already referred to : “ When the land has been alienated 
but the institution or service is still maintained, the inam will 
be resumed, converted into a beriz deduction and reassigned to 
the working incumbent or trustee.” The assessment is to be 
credited to the general revenues only in the case of a service 
inam, originally granted for the benefit of an institution or 
service if it has been resumed on account of the disappearance 
of the institution or cessation of the service which it is found 
cannot be restored. Here it is found that the services are still 
maintained though they arg not as efficiently as they ought to 
be and some of the objects at least are of an unfailing character. 


The 
Secretary of 
Stiate for 

India 

v. 

Gulam 
Mahaboob 

han 

Saheb. 

Abdur 
Rahim, J 


The 
Secretary of 
State for 
India 
Y. 
Gulam 
Mehaboob 
Khan Saheb. 
Abdur 
Rahim, J 


78 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVi 


Our attention has been drawn to a well known decision of this 
Court in Gunnaiyan v.Kamakchi Ayyar, t where there is a dictum 
of Bhashyam Iyengar, J., to the effect that in cases of Dharmada- 
yam or Devadayam there is no room for the application of the 
doctrine of cypres execution. It is unnecessary for us to consider 
here such a general question. In this case there are certain 
objects such as feeding the poor and the travellers which it is not 
alleged to have come to an end, or could become extinct. And I 
am not at present prepared to say that where there is a general 
charitable object mentioned in the grant, the doctrine of cypres 
execution can have no application to Charitable Inams. And 
it seems that all that the learned Judge meant to lay down by 
that general dictum was that if the charity be of a specific 
character and it disappears, then the Government would 
be justified in resuming the grant altogether and crediting 
the assessment to public revenue. The learned Government 
Pleader also relied upon an unreported decision of a Bench 
of this Court in Appeal No. 342 of 1915 where it was held 
that a partial diversion may justify resumption. But in this 
case the alienation was not such asto render the villages 
unavailable to the charity. On that ground alone I think the 
present case may be distinguished from the unreported 
decision. I am of opinion that the conclusion of the 
Subordinate Judge on this point is correct. 


The next question argued is as to limitation. It is con 
tended on behalf of the Secretary of State that Article 14 of 
the Limitation Act applies and that therefore the suit not having 
been instituted within one year ,of the order passed by the 
Board of Revenue it was barred. Art. 14 says that for suits to set 
aside any act or order of an officer of Government in his official 
capacity, not herein otherwise expressly provided for, the period 
of limitation is one year from the date of the actor order. I 
think that the Subordinate Judge is right in saying that what- 
ever may be the form of the prayer, the object of the suit is to 
recover possession of the villages from the Government and that 
the order of resumption must be treated as a nullity as the contin- 
gency on which alone the Government was entitled to make 
the resumption did not arise. If the plaintiff did not seek to 
recover possession of the villages but only wanted the order of 

— O (4908) I, R. 26 M. 889, 
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the Board of Revenue to be set aside and to obtain any relief in 
consequence of that order, as in the case of Subbanna v. The 
Secretary of State for India, 1 the suit would come within 
Art. 14. I think the proper Article applicable in a case of 
this nature is Art. 144, and itis not disputed that the suit 
was brought within 12 years of the Government taking up the 
villages. I would therefore dismiss the appeal with costs. 


Spencer, J :—I too am of opinion that the Government 
Order of the 18th March 1903 resuming the grant ın this case 
cannot be justified on the facts which are before us. The 
terms of the grant as they appear from the Inam Register 
Exhibit I, are that the inam was to continue so long as the 
services which consisted of (1) feeding travellers and the poor, 
(2) maintaining an efficient establishment for the services in 
the mosque at Anamasamudrampeta and (3) performing the 
usual festivals, continued to be rendered. The Subordinate 
Judge has found that there has been no cessation or disconti- 
nuance of the services specified in the Inam Register. He says 
that the Urus and other usual festivals have been performed 
without break, though on a less grand scale than before; and 
there is no reason to question the correctness of this finding. 
In fact, shortly before the passing of the Government order, the 
Collector, Mr. Butterworth, reported that religious worship was 
kept up although the expenditure in recent years had been 
considerably curtailed and the mosque and appurtenant build- 
ings were then maintained in good repair. He did not recom- 
mend the resumption of the inani. But he considered that the 
directions of a Court for framing a scheme of administration 
was necessary and he asked for orders whether he should him- 
Self take action in this direction. Theboard of Revenue left 
the matter in the hands of the Government, and the Govern- 
ment decided that those portions which had been mort- 
gaged, leased or otherwise alienated and not redeemed within 
one year should be resumed. In no sense can it be said 
that there has been an entire failure of the trust in 
respect of this inam, but it appears that the Govern- 
ment resolved to resume the two villages which formed a part 
of the endowment of the trust on account of the act of one 
of the former trustees in temporarily alienating them and 


1. (1915) M. W. N. 915. 
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thus diverting the income from the purposes of the trust. A 
list of the villages alienated is attached to the Collector's report, 
dated February Ist, 1901; and from his subsequent report of the 
18th May 1903, it appears that all these villages except two were 
redeemed and freed from encumbrances by the trustee. The two 
exceptions are the villages of Akbarabad and Ganduvaripalle. 
The village of Akbarabad was mortgaged with possession for 30 
years from 1893 with the condition that: at the close of the’ 
mortgage period the mortgagee was to give up the property 
unconditionally and free of debts. The’ village of Ganduvaripalle 
was mortgaged with possession and then the mortgage was con- 
verted into a lease for 12 years from Fasli 1303. The terms for 
which these villages were alienated expired long before the suit. 
There was no permanent dissipation of the endowed property of 
the trust. 

Now that a scheme has been prepared by this Court in 
appeals 191 and 236 of 1914 and in A.S. 200 of 17, it is unlikely 
that any further abuses of the trust and acts of mismanagement 
by the trustee will occur. It would not be doing justice to the 
intention of the founder to allow the institution to suffer for the 
fault of the office-holder for the time being. Moreover the 
resumption that was ordered in 1903 would be contrary to the 
spirit of the Board’s Standing Orders as amended and brought 
up to date in 1913 which lay down directions for dealing 
with cases of religious and charitable inams held on titie-deeds, 
This is neither a case of a mosque abandoned or in ruins; nor 
is it one of a permanent loss ôf title to the land forming the 
endowment of the instituticn in which cases the rules provide for 
the permanent resumption of the inam. I therefore agree with 
my learned brother that the judgment of the lower Court must 
be supported on this point. I also agree with him that the res- 
pondent is entitled to the mesne profits awarded to him in the 
lower Court’s decree, that Article 14 of the Limitation 
Act has no application to the facts of this case, and that the 
appeal should be dismissed with costs. 


A.V. V: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—THE CHIFF JUSTICE, MR. JUSTICE AYLING 
AND MR. JUSTICE SADASIVA AIYAR. 


P; Varadarajulu Nayudu sis Appellant® ( Accused.) 


Evidence Act (I of 1872) 8. 88—Applicability— Telegram—Presumption—Scope 
of—Presumption as to person sending—Cr. P. O. 8. 196, Sanction under—N ecessiby 
—Sanction subsequent to complaint—Validity—I, P. C 5. 124-A—Prosecution 
under—Initiation by Goverrnment—Principles applicable—Sanction under S. 196, Cr 
P. G.—Proof of—Conviction in absence of such proof—Appeal against—Appellate 
Court— Additional evdence—Power to take—Cr. P. C. S. 428--Applicabiltiy— 
Powers under. 


A sanction given after the filing of the complaint does not fulfil the requires 
ments of S. 196 Cr. P. ©. 


Barindra Kumar v. Emperor 1, followed. 


Under S. 88 of the Evidence Act, the Court may presume that a telegram pur- 
porting to be sent from a particular placa on a certain date was despatched from that 
place on that date, but it cannot raise any persumption as to the person by whom 
it was sent. In this respect telegrams purporting to emanate from Government 
stand on the same footing as other telegrams. : 


When the legality of a conviction under 8. 124-A Indian Penal Code was 
questioned in appeal on the ground that there was no legal proof of the sanction 
required by 8. 196 Criminal Procedure Coda. 


Held, by The Chief Justice and Ayling, J—That S. 428 Criminal Procedure 
Code was applicable to the case and the appellate court could under that section 
allow additional evidence to be taken to supply the defect in the formal proof of the 
sanction, provided it was satisfied that the case was one of formal proof only ; 


Per Sadasiva Aiyar, J. The discretion given by S. 428 Criminal Procedure Code 


should not be exercised especially against the acoused in a Criminal case where, 
under similar circumstances, the Court of appeal hearing a Civil appeal would not 
admit additional evidence under O. 41 R 27, Civil Procedure Code. Additional 
evidence ought not, under S. 428 Criminal Prosedure Code, to be allowed to be 
taken in & cage in which the prosecution having had ample opportunities to produce 
evidence has failed to do go i 

Distinction as regards the applicability of S. 587 Criminal Procedure Code 
hetween orses to which S. 196 Criminal Procedure Code applies and those to which 
8. 195 applies. 

Principles which ought to guide the Government in initiating prosecutions 
under 8. 124-A Indian Penal Code. 


Appeal against the order of the Court of the Sub-Divisional 
First class Magistrate of Madura Division in case No. 53 of 
the Calendar for 1918, l 
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Petition praying that for the reasons stated therein the 
High Court will be pleased to pass an order directing the 
taking of additional evidence in the said Calender case No. 53 
of 1918 on the file of the Court of the Sub-Divisional 1st class 
Magistrate ofMadura. 

K. Srinivasa Aiyangar, A. Krishnaswani Aiyar and C. Raja- 
gopalachari for Appellant. 

E. R. Osborne, Ag. Public Prosecutor and D. M. Dorai Rajah 
for the Government. 

The Court delivered the following 

Judgments :—The Chief Justice—In this case the accused 
appeals from a conviction under §, 124-A of the Indian Penal 
Code, and Mr. K. Srinivasa Aiyangar, who appears for him has 
raised the contention that the conviction is bad for want of 
legal proof of the sanction required by 8. 196 of the Crimina] 
Procedure Code in the case of prosecutions under this section. 


The telegram which contains the sanction on which 
reliance is placed was fled with the complaint, and the 
defence, having obtained a copy,. took several objections to 
it, which were overruled by the trial magistrate on the 26th 
September 1918. On the same day the trial began, and the 


public prosecutor of Madura went into the box as the first 


prosecution witness, and deposed to receiving a letter marked 
Ex. A-1 from the District Magistrate, Madura, enclosing a 
telegram marked Ex A. The defence objected that the tele- 
gram was not proved and it was marked Ex. A for purpose of 
identification, In October, while the trial was going on, the 
defence filed a revision petition in the High Court against the 
Magistrate’s order and in ground 6-A alleged the Magistrate - 
ought to have held that there was no proof of the sending of the 
telegram by the Governor~in-Council or the local government. 
At that time the Magistrate had only held that the telegram 
might be marked for purposes of identification. Mr. K. Srinivasa 
Atyangar explains that this ground of objection was not 
pressed before the learned judges as it was still open to the 
prosecution to supply the necessary proof. They did not do 
so. We are told that accused’s vakil 1n his address to the court 
at the close of the case again raised this point and that it was 
argued on both sides, but the Magistrgte’s judgment does not 
refer to this, In these circumstances we proceed to deal with it. 
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The telegram Ex. A, was as follows eae 
Ootacamund, State 
22-7-18. 3 to 5- 


Clear line, District Madura. 


Your letter 20th instant. Under S. 196, Criminal Procedure 
Code,Government authorises Public Prosecutor prefer complaint 
under S. 124-A, Indian Penal Code, against Varadarajulu 
Nayudu in respect of speech made at Madura on 18th August, 
Public Prosecutor may act on this authority immediately if 
after consultation with him you are satisfied that this is desirable. 
complaint prepared should be submitted at once to Government 
for issue of supplemental sanction. 

Madras. 


The word “ Madras” as appears from the Official Tele- 
graphic Guide, and as is matter of general knowledge, is the 
telegraphic name of the Chief Secretary to the Government of 
Madras, and it may be taken that the telegram purports to come 
from the Chief Secretary. 

The witness also filed Ex. A-2 which he subsequently 
received from the District Magistrate. Ex. A-2 is in the follow- 
ing terms :— i 

Confidential. 
Public Department. 
Extract from G. O. No. 787, dated 30th August 1918. 


Under S. 196, Criminal Procedure Code, His Excel- 
lency the Governor-in-Council sanctions the prosecution of 
P. Varadarajulu Nayudu for an offence under S. 124-A, Indian 
Penal Code, in respect of a speech entitled “the present 
political situation ” deliveredat Madura on the 18th August 
1918. 

x ot 2 *& 
(True Extract.) 
(Sd.) L. DAVIDSON. 


Ag. Chief Secretary. 


Ex. A-2 is legal proof under Ss. 76-78 of the Indian 
Evidence Act that sanction to prosecute the accused was duly 
given by the Government of Madras on the 30th August 1918 
but unfortunately that was after the filing of the complaint. 
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and it has been held in Barindra Kumar Ghose v. Emperor 1 the 
authority of which has not been questioned before us, that a 


sanction given after the filing of the complaint does not fulfil 


the requirements of S. 196 of the Criminal Procedure Code. 


We' have, therefore, to see whether the alleged sanction of 
the 22nd of August contained in the telegram Ex. A is duly 
proved. The Evidence Act does not contain any special provi- 
sions as to telegrams purporting to emanate from Government, 
and they are governed like other telegrams by the provisions of 
5. 88 of the Indian Evidence Act which is as follows :— 


“ The court may presume that a message, forwarded from 
a telegraphic office to the person to whom such message pur- 
ports to be addressed, corresponds with a message delivered 
for transmission at the office from which the message purports 
to be sent; but the Court shall not make any presumption 
as to the person by whom such message was delivered for 
transmission. ”’ 


We are therefore forbidden by the express provisions of 
the section to make any presumption as to the person by 
whom the telegram Ex. A was delivered for transmission. That 
the telegram Ex, A was despatched from Ootacamund on the 
22nd of August 1918 may be considered proved, but we are 
forbidden to raise any presumption as to the person by whom 
it was sent ; and, therefore, we cannot hold, in the absence of 
proof, that it was sent by the authority of the Madras Govern- 
ment. In view of our decision that it was not proved by whom 
‘the telegram Ex. A was sent the Public Prosecutor applied to 
the court to take additional evidence under S. 428 of the Crimi- 
nal Procedure Code which requires an appellate court if it thinks 
additional evidence to be necessary to record its reasons and 
empowers it to take the evidence itself or cause it to be taken. 
The terms of the present section are perfectly general, and are 
subject only to the condition that the court should record its 
reason—a provision introduced by way of amendment in 1897. 
As recently observed by Lord Reading, L.C. J., in admitting 
additional evidence for the prosecution under the similar power 
now possessed by the Court of Criminal Appeal in England, 
the jurisdiction must always be exercised with great Care, 








1. (1909) I. L, R. 37 Cal. 467. 
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Rex v. Robinson 1, but I cannot agree with the contention that 
itis inapplicable in a case of this kind. It would not in my 
opinion be creditable to the administration of justice, or in 
accordance with modern ideas on the subject that a conviction 
or a charge such as this, if otherwise sustainable, should be 
upset owing to a misconception on the part of the prosecu- 
tion as to the proper mode of proving a statutory requisite 
affecting the merits, a misconception which was shared by the 
trial magistrate. When the appellate court has statutory power 
to prevent such a miscarriage by directing fresh evidence to be 
taken on the point] am unable with great respect to agree 
with the observation of one of the learned judges in Jeremiah 
v. Vas 2 in so far as they question the propriety of taking action 
under S. 428 in such a case to supply a defect in formal proot. 
The learned judges before whom‘the case first came differed in 
opinion as to the scope of the section and the decision of 
Mr. Justice Benson, to whom the case was referred, proceeded 
entirely on facts peculiar to that case. But before allowing the 
prosecution to tender additional evidence in this case we ought 
I think to be satisfied that the case is one of formal proof only. 
The sanction communicated in the telegram Ex. A must in 
order to satisfy the section have been the act of the Local 
Government and not a single member of such Government. 


We have now elicited in court that this is not the case for 
the prosecution and in these circumstances we must decline to 


order fresh evidence to be taken. 


We are therefore constrained to allow the appeal, set aside 
the conviction and sentence and discharge the accused’s bail 
bond on the ground that the requisite sanction has not been 
proved. Ido so with great reluctance as the pointin no way 
affects the merits of the case, but the law leaves us no alternative- 

Ayling, | :— I agree. 

Sadasiva Aiyar, | :—After we had pronounced our order 
answering in the negative the question whether there was legal 
proof that the Governor-in-Council (that is the local Govern- 
ment) had sanctioned the complaint (the existence of which 
sanction was the indispensable foundation on which the validity 
of the whole prosecution rested). Mr. Osborne made an oral 

1, (1917) 2 K. B. 108. 2, (1911) I. L. R. 36 M. 457, 
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application to us requesting us to exercise our powers as an 
appellate court under S, 428 of the Cr. P. Code to take “ addi- 
tional evidence” in proof of the genuineness of the telegram 
which had been marked Ex. A by the Magistrate only “for 
the purpose of identification,” 

S. 428 says (omitting words unnecessary for our purpose) 
“The Appellate Court (a.) if it thinks additional evidence to be 
necessary (b). shall record its reasons and (c.) may...... take such 
evidence itself,” 

When the learned public prosecutor asked us to exercise 
our indubitable power under the above section in favour of the 
prosecution [ expected that he would make his application in 
writing setting forth his reasons, because the law required the 
appellate Court to record its own reasons before taking what 
the legislature evidently considered as the exceptional course of 


= allowing additional evidence to be adduced in appeal. IfI 


remember aright it was even suggested to him that though he 
heard his oral application he was expected to file a written 
application in the course of the day. No such written appli- 
cation was, however filed yesterday. The failure on the part 
of the prosecution to establish by evidence the very foundation 
of their case, notwithstanding that the existence of that found- 
ation was denied even during the course of the examina- 
tion of the very first witness for the prosecution (namely Mr. C. 
Krishna Nair) who produced Ex. A on the 26th September 1918 
notwithstanding that that alleged foundation was again disputed 
in Ocotber 1918 (see Ground 6) of the Revision Petition in 
the revision case in this court ; and notwithstanding that the 
defence insisted on thatfundamental defectin the prosecution 
case during the final arguments before the trial Magistrate, this 
glaring failure is, to say the least, extraordinary. The only 
explanation given by the learned Public Prosecutor was that the 
prosecution erroneously thought that there was nothing in the 
objection (as to want of legal proof of the sanction required by 
S. 196) as it was not argued during the hearing of the revision 
petition in this court, I regret to state that this explanation ts, 
to my mind, unsatisfactory. 


Then it was argued that there could be no reasonable 
doubt from the common sense point of view that Ex. A repre- 
sented a real sanction given by the Governor-in-Council, that 
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evidence of a conclusive character to prove its character as 
a real sanction was and is easily available, that to refuse to 
allow that evidence to be produced in appeal would lead to the 
failure of the prosecution on a mere technicality and that be- 
cause even if the present prosecution fails on this technicality, 
a new prosecution couldand would be launched at once on the 
undobutedly genuine sanction Ex, A-2, or on anew sanction, 
thatit would tend to the convenience of both sides to the 
saving of expense to both sides and to economy of time of 
courts if the additional evidence is allowed to be let in. 

As regards the first point, there would have been greater 
force in it if Ex. A-2 had referred to the existence of a previous 
sanction like that stated in Ex. A and if the trial Magistrate had 
not altogether ignored the objection to the want of legal proof 
of the requisite sanction in his judgment. 

As regards the second argument, the tendency of my mind 
(if I may be permitted to say so) is against allowing mere 
technicalities to stand in the way of a decision on the merits, if 
it could be reasonably helped. Butina matter of discretion, 
it has been almost an invariable rule with Courts not to exercise 
it against the accused andin favour of the prosecution unless 
in exceptional cases or where the merits are clearly against the 
accused. (For example unsuccessful complainants are .very 
rarely allowed to apply in revision against orders of discharge 


or acquittal though our power to interfere cannot be doubted). 


As we have not heard the appeal yet on the merits, we cannot 
at this stage say that on the ground of not allowing a clearly or 
confessedly guilty man to escape, we should exercise our discre- 
tion in favour of the prosecution. [n fact, in a case involving 
the consideration of a very difhicult question as to the scope of 
the obscure explanation to S. 124-A itis almost impossible to 
hoid any definite view as to the prima facie guiltiness of the 
appellant at this stage or whether his guilt is grave enough to 
justify the view that it.is desirable to allow additional evidence 
in order not to allow an offence of a grave and clear character 
to go unpunished. 

As regards the canvenience of all parties and the saving of 
expense and time to both sides, the appellant's vakil Mr. 
A. Krishnaswami Atyar refused to see the benefit of the course 
proposed so far as his client is concerned. Further, it is only 
if we could be reasonably sure that on the failure of the present 
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prosecution, the Governor-in-Council would at once launch a 
fresh prosecution that the alleged conveniences and savings of 
time and money would accrue through the cure of the defect 
in the present prosecution by the reception of additional 
evidence. There is nothing on the record to show that the 
Governor-in-Council may not drop the matter altogether on 
failure of this prosecution on the technical ground (of want of 
proof of the alleged sanction of the 22nd August 1918). It 
has to be remembered that the offence under 8S. 124-A 
occuring in Chapter VI is an offence against the State. Further, 
the body of the section is supplemented by three explanations 
of which the second and third are more in the nature of excep- 
tions than explanations. The question whether a particular 
passage alleged to offend against the provisions of the body of 
S. 124-A is or isnot saved by one or other or both of 
these explanations 2 and 3 is almost always a contested matter 
and frequently one of great dubiety. That the gravity of the 
offence varies according to the time, the place and the circum- 
stances in which the words were spoken or written is clear from 
the convicting court having the discretion to impose sentences 
ranging from a mere fine to transportation for life, (See Queen 
Empress v. Ramachandra Narain, 1 as to severe sentences being 
reserved for violently seditious writings in times of public 
disturbance). Liberty of free expression of the discontents and 
the misapprobations of the acts and policies of Government 
with a view to obtain desirable alterations and ameliorations 1$ 
a fundamental constitutional right recognised by the British 
Government. Whether such expression passes the prescribed 
bounds and becomes a danger to the stability of the State, and 
whether even when it had passed reasonable limits, it is desirable 
on grounds of state policy to launch a prosecution are questions 
which the Governor-in-Council has deeply and anxiously to 
consider before sanctioning a prosecution and the like con- 
siderations apply in the case of a prosecution once launched. 
Hence, such cases are concerned not merely with the guilt or 
innocence of the accused person and are not therefore 
governed to the same extent as other cases by the con- 
sideration that a presumably guilty party should not be 
allowed to escape from justice on mere technicalities. As 
Jenkins C. J. said in Bavindra Kumar Ghose v. Emperor 2 “the 


i, (1897) I. L.R. 22 Bom, 162 at 159, 2. (1900) LL.B, 87 Gal. 467 at p. 489, 
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policy of this safeguard” (that is the safeguard of a sanction 
under S. 196 by the highest executive authority, the Governor- 
in-Council)” is manifest ; the maintenance of the control is of 
the highest importance; and it is beyond the competence of the 
Local Government to delegate to any other body or person this 
controlling power and the discretion it implies. The question 
whether action should be taken under Chapter VI is more than a 
matter of law : considerations of policy arise and these can only 
be determined by the authorities specially designated in the 
section. “It would, I think, be opposed to the true intend- 
ment of S. 196 for the Local Government to abandon to” 
(its legal or other advisers) and I might, add even to the Court 
“the discretion and responsibility that properly belongs to itself; 
and I should hesitate to take a view of this section that might 
permit the Government to entrust to the zeal of an advocate or 
of those by whom he may be instructed, the determination of 
the serious questions involved.” I think that the important 
considerations of policy referred to in the above weighty 
observations apply not only to the desirability or otherwise of 
initiating a prosecution under Chapter VI but also to the ques- 
tion whether it is desirable to launch a fresh prosecution if the 
first prosecution fails or is likely to fail on account of technical 
defects. Such questions are intended by the legislature to be left 
to the sole determination and discretion of the Governor-in- 
Council. We cannot safely assume that the reasons of state 
policy which led to the issue of Exhibit. A-2 still continue in the 
opinion of the Governor-in-Council; that, therefore they are sure 
to launch a fresh prosecution if this fails and that, therefore, there 
would be less waste of time if the fundamental defect in this 
prosecution is allowed to be remedied by additional evidence. 
The above considerations, in my opinion, distinguish this class 
of cases to which S. 196, Criminal Procedure Code, applies 
from other similar cases where failure. of justice for want of 
sanction under S.195 Criminal Procedure Code is prevented by 
the application of S. 537 Criminal Procedure Code. I think 
the intention of the legislature to give unfettered discretion to the 
Governor-in-Council in the matter of the desirability of creating 
public excitement by launchig prosecutions for offences under 
Chapter VI is likely to be rather furthered by throwing out this 
case on the record as it stands, leaving it to the Government to 
12 
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fully consider the present conditions and if they consider it still 
desirable to do so to initiate a fresh case against the appellant 
than to act on the learned Public Prosecutor's application to 
take additional evidence in this case itself. 

Even assuming that the above distinction is not sound, 
is it desirable to set up the precedent of permitting an appellate 
court to take additional evidence not because the appellate 
court feels a reasonable doubt whether on the evidence as it 
stands, the conviction is justified but because, after being con- 
vinced that the prosecution fails on the evidence on record, it 
considers that the negligence of the prosecution might be 
excused ? I do not deny the power of the appellate court to do 
so under S, 428 Criminal Procedure Code, but I am clearly 
of opinion that it should be exercised against the accused only in 
very exceptional cases. Sitting with Napier, J., to try a criminal 
appeal recently I felt a doubt whether the medical evidence of a 
subordinate medical officer was sufficient to arrive at the con- 
clusion that the injuries to rib bones found on a buried and 
disintered corpse had been caused by antimortem violence. We 
had therefore the additional evidence ofa higher medical officer 
taken who supported the evidence of his subordinate and we 
then arrived ata decision siatisfactory to both our minds and 
confirmed the conviction for murder, But the present is not a 
case where there is evidence which if reliable proves a relevant 
fact but the appellate court feels a doubt on the point and 
thinks that additional evidence might throw fresh light which 
would enable it to arrive ata definite and satisfactory con- 
clusion. In Empress of India v. Fateh 1, Mr. Justice Mahmood 
says “When ... .. . . .® that court (Sessions Court) 
takes all the evidence produced by the prosecution and 
that evidence fails to sustain the charge, this court” (that is the 
High Court) “ will not except in very exceptional circumstances 
direct that additional evidence should be taken. The powers 
conferred by S. 282, Criminal Procedure Code (of 1872) are not 
in my opinion intended to be exercised in cases like the present 
in which the prosecution having had ample opportunities to pro- 
duce evidence have done so and that entire evidence falls short of 
sustaining the charge”. In Jeremiah v. Vas ?, Sundara Atyar, J., 
says atp. 497 “At any rate, it” (S. 428) does not appear to be 
applicable where the prosecution having had ample opportunities 


1. (1882) I. D. R. 5 A. 217. 2, (1911) I. L. R. 86 M. 457. 
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to produce evidence has failed to do so”? When that case 
went before Benson, J., owing to difference of opinion between 
Sundara Atyar and Phillips JJ., that learned Judge did not dis- 
sent from the above enunciation of the law but, on “the afh- 
davit of the complainant’s Counsel in the Magistrate’s Court” 
and “the report of the Magistrate’ held it to be clearly established 
“that the prosecution was prepared to adduce evidence of the 
publication of the libel, but that when the counsel proceeded 
to adduce his evidence the magistrate intervened and stated 
that it was unnecessary ”. Thus Benson J]J., differed from 
Sundara Aiyar, J., on the question whether the prosecution 
had “had ample opportunities of adducing evidence” and ‘‘yet 
failed to do so” and so he felt himself justified in calling for 
additional evidenee. 


There is no affidavit filed in the present case to the effect 
that the prosecution while prepared to adduce evidence were not 
given opportunties to adduce it and as I have said already, the 
learned Public Prosecutor was not even prepared to state in 
a written application the grounds on which he desired indul- 
gence for the prosecution and (if I understood him aright) 
was not prepared to say definitely which witness or witnesses he 
was going to examine and whether the additional evidence 
related only to the fact that the message delivered at the Ooty 
telegragh office transmitted from Ooty and corresponding with 
Ex, A was signed by the Chief Secretary or also to the 
question whether the local Government in this case (that 
is, the person authorised by law to administer the Executive 
Government of the Madrds Presidency as defined in cl, 29, S. 
3 of the General Clauses Act) sanctioned the prosecution or one 
member alone of the Government gave the sanction taking on 
himself the sole responsibility of the local Government and then 
the Chief Secretary sent the telegram taking that decision of the 
single member as that of the local Government. (I do not intend 
to express any opinion at this stage whether such a decision by 
a single member under departmental rules would in the eye of 
the law be treated as the act of the local Government, but it has 
to be noted that the defence took the objection at the earliest 
stage that an “individual member or members’? of the local 
Government cannot exercise the power under S. 196 in 
the name of the Government). After J had written this opinion 
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I found that at the last momenta written application was filed 
for the prosecution, praying for the taking of additional evidence ; 
but it gives no further definite information and therefore 
does not materially affect the cogency to my mind of the 
reasons I have attempted to make clear. The statements 
made by Mr. Dorai Rajah in answer to my Lord’s ques- 
tions in no way tended to the further elucidation of the 
exact scope of the additional evidence. The discretion to be 
exercised by the Appellate Courtin taking additional evidence 
is not an arbitrary discretion as is shown by the provisions that 
it “shall record its reason.” Surely it should not be exercised 
especially against the accused in a criminal case where under 
similar circumstances, the Court of Appeal hearing a civil 
apppeal would not admit additional evidence on appeal under 
Order XLI Rule 27 of the Code of Civil Procedure (which also 
directs the Appellate Court to record its reasons before amitting 
additional evidence). In Avasappa Pillai v Manicka Mudaliar 1 
and Satis v Takurdas 2, it was held that where no evidence or 
insufficient evidence had been offered on a relevant point in 
the Court of first instance by a party who had ample opportunity 
to adduce all his evidence, an Appellate Court ought not in 
appeal to allow his application to adduce further evidence on 
that point, 

For the above reasons I concur with my Lord in allowing 
the appeal. 
A. S. V. — . 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mr. JUSTICE PHILLIPS and Mr. JUSTICE NAPIER. 


The Public Prosecutor. ... Appellant * 
Vs 
Sankaralinga Moopan ... Accused 


Local Boards Aci (V. bf 1884) ©. 98 Cl. (2)—“ other person duly authorised as 

aforesaid ’’—Meaning-Notice by Union Chairman duly authorised in that behalf- 
Validity. 

The words “other person duly authorised as aforesaid” in S. 98 (2) of the Local 
Board’s Act do not refer only to ‘‘somé person duly authorised by him in that be- 
half’? mentioned in Cl. (1) of the seotion; they do not mean Vice President alone. 
The words '‘as aforesaid’’ in cl(2) mean authorised by the President in that behalf. 
8. 88 of the Act does not restrict specfiic delogations allowed by other seation of the 
Act. 


* Orl. Ap. No. 778 of 1918. Blst March 1919. 
1. (1914) 16 M. L. T.8301, 2. 250, L. J, 478. 
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Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Sub-Divisional Magistrate of Sivakasi in Crl. Appeal No. 18 of 
1918 on his file, (C. ©. No. 11 of 1918 on the file of the Court 
of the Stationery Sub-Magistrate of Sattur). 


Public Prosecutor for Appellant. 

The Court delivered the following 

Judgment :—We cannot agree with the Sub-Divisional 
Magistrate that the words “ other person duly authorised as 
aforesaid ’’’ in section 98 (2) of Local Board’s Act refer only to 
“some person, duly authorised by him in that behalf” men- 
tioned in S. 98 (1), for we think that the use of the single word 
“other” precludes this view, which would require the word 
“any” or “such other” to support it. In our opinion there must 
be a separate authorization under each clause of the section, and 
the words “as aforesaid ” in clause 2 must be read as meaning 
“by him in that behalf.” In this view the notice issued by the 
union chairman was valid, as authority had been given to him 
Ex. C. S. 33 of the Act does not restrict specific delegations 
allowed by other sections of the Act, and there is no reason to 
read the words “ other person ” as meaning Vice-President 
alone. 

The case against accused being a summons case no o char ge 
was necessary, and as accused was represented by a vakil he 


must have been aware of the charge against him, and -could not 


have been prejudiced by the Magistrate’s omission to explain it to 
him. | 

We set aside the order ôf acquittal and confirm the convic- 
tion and sentence of the Sub-Magistrate. 

A. S. V, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[FULL BENCH] 

PRESENT :—SIR JOHN WALLIS, Chief Justice, MR. JUSTIOE 

AYLING, AND MR, JUSTICE SADASIVA AIYAR. 





K. Sathi and others ne Appellants® (Defendants), 
v. 
Ramandi Pandaram ... ... Respondent. (Plaintif). 


Minor—Suit for the custody of —Whether lies in a muffussil Court other than 
a District Court—Guardians and Wards dAci—Eaclusive jurisdiction—No right of 


proceeding by swit. ae Le NT Sena ae ee ae 
* 9. A, No. S05 of 1918, 22nd April, 1919. . 
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The District Court has no jurisdiction over minors except under the Guar- 
dians and Wards Act of 1890. 

The jurisdiction conferred by the Guardians and Wards Act is exolusive and 
the right of proceeding independently by Civil suit therefore‘no longer exists. 

Consequently a muffussil Goart other than a District Court cannot entertain 
a suit by a father for the custody of his child. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of South Malabar at Calicut in Appeal Suit No. 
22 of 1918 (A. S. 652 of 1917 on the file of the District Court) 
preferred against the decree of the Court of the District Munsif 
of Alatur in Original Suit No. 273 of 1916. 


This Second Appeal came on for hearing on Monday the 
drd day of February 1919, before (Bakewell and Phillips, JJ.) 
who made the following 


ORDER OF REFERENCE TO A FULL BENCH. 


The only question for determination is whether a suit by a father 
to recover possession of his minor childis maintainable in a Civil Court 
or whether the sole remedy is by proceedings under the Guardians and 
Wards Act (VIII of 1890). In the latter case the procedure would 
be by application to the District Court under S. 25 of the Act, 
and it has been held in Dayabhai Raghunathdas v. Bai Parvati 1, 
that this section is applicable to all guardians, and not only to guar- 
dians appointed by Court, but the Provincial Small Cause Courts Act 
distinctly recognizes a right of suit,for suits for the custody of a minor 
are not cognizable by a Court of Small Causes (Art. 37). It has been 
held that such a suit is maintainable both in this Court (Krishna v. 

"Read 2), and in Bombay (Sharifa v. Munekhan 3), but a contrary view 
has been taken in Allahabad (Sham Lal v. Bindo 4), It is now argued 
that the decision of the Privy Council in Besant v. Nearayaniah 5, 
has overruled the Madras and Bombay tlecisions, but this proposition 
has heen distinctly negatived in Achratal Jekisandas v. Chimanlal 
Parbhudas 86. The argument is based on the statement of the 
Privy Council in Besant v. Narayaniah 5, (at page 820,) that the 
District Court in which the suit was instituted had no jurisdiction over 
the infants except such jurisdiction as was conferred by the Guardians 
and Wards Act, 1890. The previous passage, which we quote below, 
also supports the contention. 

The real question was whether he was still entitled to exercise 
the functions of guardian and resume the custody of his sons and 


1. (1915) I. L. R. 89Bom. 488. 2. (1885) I L. R. 9 Mad. 81. 
8. (1901) I. D. R. 25 Bom. 5T4 4.. (1904) I. L. R. 26 AJl. 594, 


5. (1914) I. L. R: 88 Mad. 807=27M. L. J. 80. 
6. (1916) I. L. R. 49 Bom. 601. 
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alter the scheme which had been formulated for their education.. Again, 
it was not and could not be disputed that the letter of 6th March 1910 
was in the nature of a revocable authority, The real question was 
whether in the events which had happened the plaintiff was at liberty 
to revoke it. Both questions fell to be determined having regard to 
the interests and welfare of the infants bearing in mind, of course, 
their parentage and religion, and could only be decided bya Court 
exercising the jurisdiction of the Crown over infants, and in their 
presence.” From this it would appear that in the opinion of their 
Lordships, the District Court had only jurisdiction under Act VIII 
of 1890 so far as the case under reference was concerned, but they do 
not appear to have specifically decided the question of whether any 
suit like the present one is maintainable in a Civil Court. 

We may point out that the decision in Krishna v. Reade 1, under 
Act IX of 1861, which was held to be an enabling Act only, and that 
Act VIII of 1890 isa consolidating and amending Act although in other 
respects the provisions app2ar to be the same; also that the actual 
decision in Achratlal Jekisandas v. Chimanlal Parbhudas ?, was 
based on the fact that the father never had custody of the child, but 
it has been held by this Court in Ibrahim Nachi v. Ibrahim Sahib 3, 
that this fact does not prevent the application of S. 25 of the Act 
of 1890. S. 25 does not expressly state whether the procedure there- 
under should be by plaint or petition, when no application has been 
made for the appointment or declaration of a guardian by the Court. 


In view of the apparent conflict between the decision in- Krishna 
v, Reade 1, and the recent dictum of the Privy Council, we think it 
advisable to refer to a Full Bench the question whether a Mufassal 
Court other than a District Court has jurisdiction to entertain a suit 
by a father for the custody of his child. 

P. G. Krishna Aiyar, for fhe appellants. 

C. V. Anantakrishna Aiyar, for the Respondent, 

The Court expressed the following ; 

Opinion :—The Chief J ustice —British Courts in India 
appear from the outset to have considered the right of the father 
or other persons entitled to the custody of a minor to be a civil 
right and enforceable as such by suit in a Civil Court. That 
this was a well-known kind of suit appears from the Guardians 
and Wards Act IX of 1861, which recited that it was expedient 
to amend the law for hearing suits relative to the custody and 


1. (1885) I. L. R, 9 M. 81. ° 3. (1916).I. L. R 40 Bom. 601, 
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guardianship of minors, and provided that applications might 
be made by petition to the principal Civil Court of original 
jurisdiction in the District by which such application if prefer- 
red in the form of a regular suit would be cognizable. 

It was first held in Calcutta that the right of Civil Suit was 
taken away by this Act, Mussamat Harasundari Baistabi v. 
Mussamat Jayadurga Baista Bi 1, No reasons were given for the 
decision, and the case was not followed in Brohmomoyec v. 
Kashi Chundersen 2, In Krishna v. Reade 8, this Court also 
held that :the right of suit was nottaken away by the Act of 
186i, and this view is supported to some extent by the Provin- 
cial Small Cause Courts Act, 1887, which included in the sche- 
dule of suits excluded from the jurisdiction of the Small Cause 
Court—“ Art. 37. A suit for the restitution of conjugal rights, 
for the recovery of a wife, for the custody of a minor or for a 
divorce.” Act IX of 1861 and a large number of enactments 
relating to the guardianship of minor’s property were repealed 
and re-enacted with modifications by the Guardians and Wards 
Act, 1890. It did not purport to be a codifying buta consoli- 
dating Act, which is a very different thing, and did not, as far 
as I can see, make any very material alterations in the provi- 
sions of Act IX of 1861 as to the guardianship of the person. 
It was held however in Sham Lal v. Bindo 4, to have been a 
codifying Act and to have taken away the right of proceeding 
by regular suit in Civil Courts to recover the custody of minors. 
A different view was taken in Sharifa v. Munekhan 5, where 
however the point was not considered to be free from doubt. 
Then came the decision of the Privy Council in Besant v. 
Narayaniah 6, The plaintiff in that case had filed’a suit in the 
District Court of Chingleput against the defendant, Mrs. 
Besant, who resided within that jurisdiction, for declarations 
that he was entitled to the guardianship and custody of his two 
minor sons, and that the defendant was not entitled and was 
in any case unfit to have the charge and guardianship of the 
minors, and fora direction to the defendant to hand them 
over to him or to such person as the Court might think fit. 
The minors, one of whom was nearly eighteen, were residing 
and being educated in England at the date of the suit. 


a a 
1. (1870) 4 Ben. L. R es 86: 2, (1881) I. L. RB. 86. oe 

3, (1985) I. L.R.9 M. 4. (1904P I. L.R. 96 A. 5 

5. (1901) I. L. R 25 B, 574. 6. (1914) L.R. 41 I.A. p M L.J. 80, 
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The Privy Council held that the suit, which was a suit to 
recover the custody of. the infants, did not lie in the District 
Court, and observed: “The District Court in which the suit was 
instituted had no jurisdiction over the infants except such 
jurisdiction as was conferred by the Guardians and Wards Act, 
1890”. The question for decision was whether a civil suit not 
under the Guardians and Wards Act would lie in the Civil 
Court. The Privy Council held that it would not, and assigned 
as the sole but sufficient reason for so holding the fact that the 
District Court had no jurisdiction in the case except under the 
Guardians and Wards Act. This I feel bound to construe as a 
ruling that the jurisdiction conferred by the Guardians and 
Wards Act was exclusive, and that the right of proceeding 
independently by civil suit no longer éxisted. The suit having 
been held incompetent, their Lordships proceeded to consider 
whether the proceedings could be supported if treated as pro- 
ceedings under the Guardians and Wards Act, and held they 
could not because the minors were not resident in the District 
where the proceedings were instituted. If the jurisdiction of 
the District Court to entertain suits of this character not 
governed by the Guardians and Wards Act had been recognised 
as still existing to any extent, it would have been necessary to 
assign reasons for holding that it was inapplicable in the 
circumstances of the case. The judgment did not do so, but 
dismissed the suit simply on the ground that the Court had 


now no jurisdiction except under the Act. If this is the position , 


of the District Court, the position of the District Munsif's 
‘Court must be the same. In Achratlal Jekisandas v. Chimanlal 
Parbhudas, 1it was no doubt held that the judgment of the 
Privy Council has not this effect, but no reasons were given for 
that decision, and I have been unable to* find any which are 
satisfactory to my mind. I would answer the question in the 
negative. 

Ayling, J.:—l agree. The judgment of the Privy Council 
in Besant v. Narayaniah * appears to me to be open to no other 
construction. 

Sadasiva Aiyar, J. :—I agree and for same reasons. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, -- 
[FULL BENCH.] — 


PRESENT :—SIR JOHN WALLIS, Chief Justice, MR. JUSTICE 
AYLING, AND MR. JUSTICE SADASIVA AIYAR. 


Amrutam Venkatappa and others ... Appellants* (Plaintiffs). 


v. i 
Vavilala Jalayya ... Respondent (Defendant.) 


Civil Procedure Code, S 66—Scope of —Surt for specific performance of agree 
nent to sell properties purchased in court auction—Alle Jaan that auction purcha- 
ser was benamidar for plaintsf{f—Effect of. 


The plaintiff and the defendant agreed that the latter should purchase certain 
properties in court auction and convey one half of if to the plaintif after obtain” 
ing the sale certificate in his (defendant's) name. In a suit by the plaintiff for 
specific performance of the agreement Held, that 8,66 of the Code of Civil 
Procedure was no bar to the suit. The more fact that the plaintiff alleped in tbe 
plaint that the certified purchaser was a benamidar for him is not fatal to the suit. 


Second Appeal against the decree of the District Court of 
Guntur in A, S. No. 396'of 1916, preferred against the decree 
of the Court of the District Munsif of Ongole in O. S. No. 337 
of 1915. 


The Court (Seshagiri Aiyar and Phillips, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH. | 
t 


The facts found are: Plaintiff and the defendant agreed that a 
the Court auction the property in suit should be purchased in the name 
of the defendant and that one half of it should be conveyed to the 
plaintiff after obtaining the certificate of sale; some money was paid 
before the court auction, and apparently plaintiff was put in posses- 
sion of the half share. In September 1907, a promissory note for the 
balance of the purchase money due from the plaintiff was executed: 
Nearly five years afterwards, the promissory note was discharged, and 
Exhibit A was executed to the plaintiff in which it was provided that 
the defendant should execute a conveyance for the half share whenever 
plaintiff demanded it. This suit is to enforce that agreement. In-the 
plaint it is stated that the half share intended to be conveyed was pur- 
chased in the ‘name of the defendant benami for the plaintiff. The 
question for consideration is whether the suit is within the mischief of 
S. 66 of the Code of Civil Procedure. 

There is some difference between the language of S. 317 of the old 
Code and that of S. 66 of the new Code; but wedo not think there is 
any material alteration in the principle of the section. In this Court, 

.* S, A, No. 54 of 1918, Tth April, 1919. 
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the decisions have not been uniform, on the question; in Kumara v. 
Srinivasa 1, Sankunni Nayar v. Narayanan Nambudri ?, and Kumba» 
linga Pillai v. Ariaputra Padiachi 8, suits under similar circumstances 
were held not barred by S. 317. On the other hand, in Subramaniam 
Pillai v. Gopalarama Subramania Aiyar + the decision was the other 
way. Recently, Coutts Trotter and Srinivasa Aiyangar J.J., had to 
consider the question in Chidambaram Chettiar v. Subrahmam@ 
Aiyar 5. Apparently, in the view taken by Coutts Trotter J., such a suit 
would not be affected by S. 66 of the Code. There is alsothe dictum 
of the Judicial Committee in Ganga Sahai v. Kesri ®, that the object of 
the section is to prevent judgment-debtors from getting property pur- 
chased in the names of third parties bena@mi for themselves. ‘The lan- 
guage of the section seems to be wider: However, as the question is 
one of some importance we have resolved to ba the opinion of a Full 
Bench on the following question :— 

“When the plaintiff alleges that the auction purchaser is a 
benamidar for him and suesto enforce specifically a subsequent 
agreement executed by the certified purchaser to convey the property, 
is S, 66 a bar to such a suit ?” 

P. Chenchiah for T. Prakasam for the Appellants. 

V. Lakshminarayana for the Respondent. 

The Full Bench expressed the following 

Opinion :—We do not think that this isa suit against the 
auction purchaser on the ground that the purchase was made 
on behalf of the plaintiff within the- meaning of S. 66, Civil 
Procedure Code. The finding is that the defendant agreed that 
the property should be purchased in the name of the defen- 
dant and that one half of it should be conveyed by the defen- 
dant to the plaintiff after the sale certificate had been obtained. 
This in our opinion is nota ‘benami transaction at all. The 
mere fact that the plaintiff alleges in the plaint that the auction- 
purchaser was a benamidar for him has not in our Opinion the 
effect of debarring the plaintiff under S.66, Civil Procedure Code 
from maintaining his suit for specific performance of an agree- 
ment by the auction purchaser subsequent to the purchase to 
convey the property to the plaintiff. Such an agreement is not 
inconsistent with auction-purchaser’s own title, but rather the 
reverse. We answer the question in the negative, 
ee BOM me 


pN ey, 


1. (1887) I. L R. 11 M. 218. ` 
~.:2, (1893) I. L. R. 17 M. 2824 M. L. J. 64. 
--g, (1895) I. L. R. 18 M. 486=5 M. L.J 200, 4. (1915) 29 I. ©. 188: 
5 (1915) 3. L. W. 86=382 I. O, 434, ü, (1915) I. L. R. 87 À. 548. 
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IN. THE HIGH COURT OF JUDJCATURE AT MADRAS..- 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND Mk. 
JUSTICE SPENCER. — ° 7 : 


Chan galroya Chetti and others  ... Appellants* (Defendants 
E 1 to 3 and 5 and 8) 


S v. 
Raghava Ramanuja Doss and others ... Respondents (Plaintiff 
f and Defendants 4, 9 and 10) 


2 . Aroitration— dear T A io Judge as arbitrator—Civil Procedure Code, 
Sch. IL, provision of, inapplicable—Decision of Judge acting as arbitrator not open to 
appeal—AUl parties interested in litigation to be parties to reference— Judge acting as 
arbitrator on reference by some of the parties—Decision based on personal inspection ` 
and not on evidence—Judgment on award without allowing opportunity for objections 
to be faled—Appeal—Ciwil Pr ocedure Code, Schedule IT para 16 (1) and (2)— Appeal i 
by some of the COs REMI E E SE irregularity and ille 
gality. 

À consent given by the parties to abide by the decision of a Court as an arbi- 
trator is not such a reference as falls within Schedule II to the Civil Procedure 
Code.” Consequently the provisions of Schedule II do nof govern the proceedings 
of the Court acting as such arbitrator. The award of the Court is nevertheless not 
open to appeal for the reason that a party. cannot. go back'on his consent to abide 
by the decision of an arbitrator after the award is given, just as he cannot resile | 
from an executed contract. 

Saiyad Zain v. Kallabhei 1, Burges v. Morton 2, Bicket v. Morris § 3 In re Nim- 
magadda Peda Naganna £, 4 Relied on, . 

Where the Court departs from its function of deciding in the ordinary way 
and decides a question of fact extra cursum curiae at the request of parties, the 
Court should follow the rule laid down in para 16 (1) of Schedule IT to the Civil 
Procedure Code and refuse to act as arbitrator unless all the parties interested 


agree. i 
Obiter: It aiena on an award is pronounced without allowing any opportu- 
nity for an application to be made to set it aside or without hearing and deciding , 
the objections thereto, the judgment does not fall within para 16 (2) of Schedule IT 
to the Civil Procedure Code and‘there is no prohibition of an appeal from such a 
judgment. 
Najmuddin Ahmad v. Alberi ‘Punch 5, Relied on. 
` In a case tried before a District Munsif, after a portion of the-evidence had 
been recorded, the plaintiff and defendants 1 to 8 and 6 to 8 agreed to ubide by the 
decision of the District Munsif passed as an arbitrator. Defendants 4, 5,9 
and 10 who were also interested in the litigation, remained exparte and did not 
consent 40 the arbitration. The District Munaif as such arbitrator dismissed the 
‘plaintiff's suit on a mere inspection of the locality, without any reference to the 
evidence on record and without giving any opportunity to produce further evidence 


in the case. The plaintiff appealed to the Sub- Judge and he reversed the decision 


a * A., A. O.No 325 of 1917- - ee . 27th November 1918, 
1. (1899) I. L. R. 28 B752: - 2. (1896) A.-O. 186. 
8, (1866) L-R. I. H. D. Be. 47. A? (1914) 26 I. C. 355 


5, (1907) I I. R. 29 A. 654. 


- 
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of the District Munsif and remanded the whole suit for disposal according to law. 
Defendants 1108 and 5 to8 appealed to the High Court against the order of 
remand, 

Held (1) that the District Munsit acted illegally and with material irregul- 
arity in accepting the position of an srbitra‘or when all the parties interested did 
not join in consenting to his acting as such ; 


(2) that the decision of the District Munsif though it was in the nature ‘of 
an award and binding on the actual parties to the reference, was illegal as regards 
the other defendants, having been pronounced without reference to the evidence on 
record ; 


(3) that the decision of the Districs Munsif was appealable by the defendants 
who were not parties to the reference and that the Sub-Judge was within his 
powers in considering its legality as against them ; 


(4) thai as æ remand of the suit as against the won-consenting defendants 
alone might lead to two inconsistent decisions in the same proceeding the Sub- 
Judge acted rightly in remanding the whole suit for trial ; and 


(5) that even if no appeal lay to the Sub-Judge from the deoision of the Dis- 
triot Munsif, the High.Court would set itaside in revision as being vitiated by 


illegality and material irregularity. 


Appeal against the order dated 26th March 1917 of the 
Court of the Temporary Subordinate Judge of Vellore in A. S. 
No. 34 of 1917, preferred against the decree of the court of-the 
District Munsif of Arni in O. S. No. 67 of 1915. 


M. Patanjali Sastri for Appellant. 

A. Visvanatha Atyar for Respondent. 

The court delivered the following 

Judgments :—Sadasiva Aiyar J -—The defendants 1 to 3 
and 5 to $ are the appellants The defendants 1 to 3 alone and 
the plaintiff agreed to abide by the decision of the District 
Munsif passed as an arbitrator. The defendants 4 and 5 who 
are majors and who are intefested in the litigation remained 
ex-parte as also the guardian of the minor defendants 9 and 10. 
The defendants 6 to 8 are minors represented by their guar- 
dians, defendants 1 and 2. So far as the defendants 6 to 8 are 
concerned, it might be taken (though the defendants 1 to 3 do 
not expressly say so in the statement given to the District 
Munsif) that their guardians the defendants 1 and 2 agreed to 
abide by the District Munsif’s decision on behalf of these 
minors also. | i 

The District Munsif as such arbitrator dismissed the plain- 
tiff's sut on a mere inspection of the disputed house sites 
wjthout. referring to the evidence of the plaintiff's witness 
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already examined and apparently without allowing an oppor- 


- tunity to the plaintiff to prove his case further against the ex- 


parte defendants 4, 5, 9 and 10. 


On appeal by the plaintiff, the Subordinate Judge set aside - 
the District Munsif’s decision on the following grounds :— 

1. There was no valid reference to arbitration under 
schedule 2 -paragraph 1 to the Civil Procedure Code as the, 
defendants 4 to 10 did not join in the reference. 

2. The judgment of the District Munsif (which was also 
the award), was passed on the date of the award itself, without 
giving to the plaintiff 10 days’‘time to apply to set aside the 
award under schedule 2, paragraph 16 (1). 

3. The reference to, arbitration on behalf of the minors 
(the defendants 6 to 8) not having been made with sanction of | 
the court, the reference was invalid under O, 32 R. 7. 


The Subordinate Judge accordingly remanded the suit to 
the District Munsif for fresh disposal according to law. In this 
appeal against the Subordinate Judge’s order of remand, it v was 
contended as follows : 

3rd ground: The decision of the District Munsif was in 
the nature of an award and no appeal lay. 


5th ground: The lower Court erred in assuming that the 
provision in paragraph 1 of the 2nd schedule to the Civil Proce- 
dure Code would in terms apply to this case. 

7th ground: No appeal would lie from the decree passed 
on an award even if it is illegal (evidently, schedule 2 para- 
graph 16, clause 2 is relied on in this ground). >` 

Two other points not clearly raised in the grounds of 
appeal were also argued,. namely, (1) that the defendants 6 to 8. 
(though their guardians did not expressly state that they gave 
their consent on the minors’ behalf) were bound by the 
consent given by their guardians, (2) that in any event, the 
decision was voidable by the minors under O. 32 R. 7 (2) and 
not at the instance of the plaintiff (who appealed to the Sub- 


. Court). 


I think that a consent given by the parties to abide by the 
decision of a Court is not such a reference to arbitration as is 
contemplated by the provisions of Schedule II to the Civil 
Procedure Code, 
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-In In re Nimmagadda Peda Naganna1, 1 made the 
following observations: “An agreement not fo appeal is bind- 
ing on the parties, the consideration being their mutual consent 
to*refer the matter in dispute-to the court as an arbitrator.” 


“The application to the court itself to act as arbitrator is 
not an application coming under the Civil Procedure Code, 
Schedule II, paragraphs 1 and 2, which paragraphs clearly con- 
template the passing of an order of reference under Schedule IL 
paragraph 3, the fixing of a time by the court in that order for 
the making of the award by the arbitrator (other than the court) 
and the courts not acting further in the matter till the time 
expires. They all clearly contemplate a reference to a third 


person or third persons (other than -the court) as arbitrator or 
arbitrators”. 


“When an award is made by the court itself acting as arbit- 
rator, there is no separate judgment to be passed as distinguish- 
‘ed from the award itself. As said in Nidamarthi Mukkanthi v. 
Thammama Ramayya 2, the decision of the court“must be looked 
on as an award.’ The Code nowhere contemplates that when the 
Court itself is the arbitrator, it must give first a separate award, 
then wait for objections to the award made by itself, hear such 
objections as a court to its own award as arbitrator and lastly 
pronounce judgment on the award if it does not set it aside. 


: The provisions of the Civil Procedure Code, which are naturally | 


applicable and were clearly intended by the’ legislature to apply 
only to awards made by an arbitrator other than the court and 
which are clearly inapplicable and would be almost grotesque 
when applied, to an award made by the court itself acting as an 
arbitrator, cannot be invoked in the latter class of awards.” I 
adhere to my above view and hold that where the court itself 
acts as an arbitrator on a question of fact. the reason why an 
appeal does not Jie is not because the provisions of Schedule II, 
Civil Procedure Code, (including the provisions in paragraph 
16, cl. 2, which forbids an appeal in certain cases) apply to 
the award made by the court but because on general principles 
of jurisprudence, a party cannot-go back- on his. consent 
to abide by the decision of an arbitrator after the award is 
given just as he cannot ressle from the obligations arising from 


a 
LA 


1. (1914) 26 I. © 885. 2. (1992) 1, L. R. 26 M 76 at 77, 
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an executed contract. I ‘ami aware that in Ntdamarthi 
Mukanthi v. Thammana Ramayya 1} (Bhashyam Aiyangar and 
Moore JJ) the award by ‘the Court is treated on the footing of 
an award under Chapter 37 of the old Civil- Procedure ‘Code 
corresponding to the present Schedule II and that sections 521 
and 522 corresponding to paragraphs 15 and I6 of the new Code 
are referred to in the short judgment delivered by the learned 
judges, While the decision itself is, 1f I may say so with res- 
pect, correct, I venture to doubt if the reason based on the 
asssumed applicability of Ss. 521 and 522 can be supported. 
In Sayad Zain v. Kallabhai 2, the learned judges say at page 795 


“ Here the parties agreed that they would abide by the dici- 


sion of the Subordinate Judge. The fact that the express 
provisions'of Chapter 38 of the Civil Procedure Code were 
knowingly disregarded, shows that the proceedings were 
extra cursum curiae and thus the judgment of the Subordinate 
Judge was in the nature of an arbitrator’s award against which, 
an appeal cannot be entertained, if the competency of the 
appellate court is objected to by the party holding the judg- 
ment. (See Burges v. Morton 8).” The learned Judges in this 
case clearly held that it is not by reason of the provisions of 
Chapter 38 that the appealdoes not lie but on general principles 
of jurisprudence. Turning to Burges v. Morton 8, Lord Halsbury 
says at page 138: “ My lords, it has been held in this House 
that where with the acquiescence of both parties, a Judge 
departs from the ordinary course of procedure and, as in this 


„case, decides upon a question of fact, it is incompetent for the 
parties afterwards to assume that they have then an alternative 


mode of proceeding and to treat the matter as if it had been 
heard in due course. * * * * They are precluded from treating the 
matter as subject to appeal. The Court of Appeal had no juris- 
diction to entertain the question.” As Lord Westbury put it in 
Bickett v. Morris 4, the decisions in these cases proceeded upon | 
the personal incompetency of the parlies to raise an objection 
to the correctness of the court’s award as arbitrator by way of 
an appeal and not on any statutory or other provision, 


The reasons therefore given by the learned Subordinate 
Judge and the contentions of the appellants’ vakil based on the 
provisions of Schedule IL cannot ine my opinion be supported. 


1. (1902) I. L. R. 26 M'76. 2, (1899) T.. B 23 B. 752. 
3. (1896) A.C. 136. 4. (1866) L. R. 1 H.D. So. 47. 
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I might however, state that assuming that the provisions of 
Schedule II do apply to a submission to the court, the decision 
in Najmuddin Ahmad v. Albert Puech 1 lays down that the judg- 
ment on an award if the judgment is pronounced in controven- 
tion of the provisions of schedule II, paragraph 16 (1), does 
not fall under paragraph 16 (2) and hence there is no prohi- 
bition of an appeal from such a judgment. 


The Privy Council decision in Ghulam Khan v. Mahomed 
Hussain 2 does not affect this particular question. There the 
provisions of the first three paragraphs of section 522 corres- 
ponding to Schedule TI, paragraph 16 clause 1 had been com- 
plied with and so the judgment given was a judgment according 
to those provisions and hence the fourth paragraph of S. 522 
corresponding to SchedulelII paragraph 16 Cl. 2 did apply and 
their Lordships of the Pry Council therefore held that no 
appeal lay. : 

In the present case, the judgment on the . award was 
pronounced without allowing any opportunity for an application 
to be made to set it aside and hence without hearing and 
deciding any objection. The decision in Najmuddain Ahmad 
V. Albert Puech 1, directly applies assuming for agrument’s 
sake (as [ said before) that Schedule II applies to the award 
made by a Court acting out of its ordinary procedure. 

So far as the defendants 6 to 8 are concerned I am inclined 
to agree with the appellant’s learned vakil that their guardians 
(the defendants 1 and 2)did evidently intend to refer a ques- 
tion of fact to the arbitration of the District Munsif on behalf 
of the said minors also ang the Subordinate Judge’s opinion 
that the award is invalid owing to the minor defendants 6 to 8 
not having joined, cannot therefore be supported: But he 
rightly relied on the fact that the defendants: 4, 5 9 and 10 did 
not join in the reference. A perusal of the plaint -clearly indi- 
cates that the defendants 4, 5, 9 and 10 were as much interested 
in the suit as the other defendants and hence the decision in 
Vythianatha Aiyar v. Vaithialinga Mudaliar 8, (assuming it to 
have been rightly decided) has no application as it was assumed 
in that case that the ex-parte defendants were. not interested in 
the suit. l 

1. (1907) I. L. R. 29 A. 584. 2. (4901) T, L. R. 29 C. 167 (P. C.) 
8. (1915) M. W. N. 847. 
14 


Chengalroys 
Chetti 


v. 
Raghava 
Ramanuja 
Doss. 
Sadasiva 
Aiyar, J. 


Chengalroya 
Chetti 


v. 
Raghava 
Ramanuja 
Doss. 
Sadasiva 
Aiyar, J. 


106 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


In the result, I am inclined to hold that if the District 
Munsif acted properly in accepting the position of an arbitrator 
under the circumstances of this case, his judgment which is in 
the nature of an award as between the plaintiff and the defen- 
dants 1 to 3and 6 to 8 is binding on these parties as between 
themselves just as a lawful contract is binding on the parties 
thereto. But the suit as between the plaintiff and the defen- 
dants 4,5,9 and 10 could not be decided by the District 
Munsif as an arbitrator and he ought to have given a decision 
in the suit so far as they were concerned on the materials 
placed before him as a court. He, however, dismissed the 
plaintiffs’ suit against the defendants 4, 5, 9 and 10 also, merely 
on the impression he formed at his local inspection and on no 
legal evidence and without pronouncing on the evidence 
already adduced before him as a court and without giving 
an opportunity to the plaintiff to presged with the trial 
against those defendants. 


It is true that those defendants have not been prejudiced 
and did not appeal to the Subordinate Judge, the plaintiff who 
consented to abide by the court's decision as an arbitrator 
having been the appellant. But the Subordinate Judge was 
entitled to consider on appeal the illegality of the District 
Munsif’s judgment against the plaintiff in favour of . the de- 
fendants 4, 5,9 and 10 and to set it aside. It might be said that 
he should then have set the Munsif’s- decree aside only so far 
as it dismissed the plaintiff’s suit against the defendants 1-to 3 
and 6 to 8. But it would be a „wholly inconvenient and 
anomalous thing that whére several defendants have got the 
same interest, the plaintiff's suit should be dismissed in respect 
of some defendants and decreed against others. The two decrees 
would be inconsistent and unworkable. It is, on this ground, 
that Schedule II paragraph 1 rightly insists that a reference to 
arbitration even when made to an arbitrator who is not a | 
court should be by “all the.parties interested”. (The former 
Code section 506 was even ‘more stringent aid in its literal 
sense, insisted on all parties whether interested or not, joining 
in the reference). Though, as I said already, paragraph 1 of 
the Schedule II does not apply to a case where a court depar- 
ting from its function of deciding in the ordinary way is asked 


PART 1V.] THE MADRAS LAW JOURNAL RËPORTS. 107 


to decide a question of fact extra cursum curiae at the request 
of parties, the court should follow the rule laid down in Sche- 
dule II paragraph 1 (1) and refuse to act as an arbitrator 


unless all the parties interested agree. In this particular case, 


the District Munsif acted with material irregularity and 
illegally in consenting to decide the suit as arbitrator even as 
between the defendants 1 to 3 and 6 to 8 on the one hand and 
the plaintiffs on the other hand, as the defendants 4, 5,9 and.10 
who were interested in the dispute in the same way as the other 
defendants did not join and as his decision as an arbitrator, 
would not bind the plaintiff so far as his claim was made 
against the defendants 4, 5,9 and 10 and the futility of his 
decision as an arbitrator when some of the parties did not join 
was apparent. 


Though the Subordinate Judge did not base his order 
setting aside the dismissal of the suit against the defendants 1 
to 3 and 6 to 8 also on the above ground I think that we might 
support it on that ground, namely, that the District Munsif 
acted illegally in accepting the position of an arbitrator when all 
the parties interested did not join in consenting to his acting 
as such. I might add that the District Munsif seems to have, 
when writing his judgment, forgotten altogether that there were 
other parties in the suit besides those who consented to abide 
by his decision on inspection (see paragraph 4 of his judgment). 


Finally, even if no appeal lay against: the District Munsif’s 
judgment (in the nature of an award) because Schedule II Civil 
Procedure Code applies to such an award because it had not 
been set aside by an application under schedule IH paragraph 16 
and because paragragh 16 (2) also applied, I should be prepared 
in revision to set aside the District Munsif’s decision : See Velu 
Pillai v. Appasami Pandaram 1, and Baikunta Nath Goswami v 
Sita Nath Goswami 2, as ated with illegalities and irregulari. 
ties and I would pass a decision in the same terms as those of 
the Subordinate Judge, 


In the result, the appeal is dismissed, but as the plaintiff's 
own conduct led to the illegal decision of the District Munsif, 
l would make no order as-to costs. -`- aliens 











4, (1910) 21 M. L, J. 44425(1911) 1 MIW. N. 141, 
a. (1911) L L. B380 491, 
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Spencer J=] agree. In Nidamartht Mukkanti v. Thamanna i 
Ramayyal, Sayad Zani v. Kalaba? and Baikunta Nath Goswami 
v. Sita Nath Goswami? which are all cases of Munsifs or Judges 


-arbitrating between the parties in suits over which they had juris- 


diction, it is stated that their decision in each case “must be 
looked on as an award” or “was in the nature of an arbitrator’s 
award”. In the last named case Chitty, J., goes so far as to say it 
was an award, and in this and the Madras case allusions are made 
to the sections of the old Code which provide for references to 
arbitration, But I agree with my learned brother that parties 
who give their consent to the court itself acting as an arbitra- ` 
tor are debarred from afterwards questioning the court’s 
decision, not by reason of the procedure prescribed in the Code 
but because they are bound by their agreement. 


In this case even if the District Munsif’s decision is treated 
as falling under the rules laid down in Schedule II of the Civil 
Procedure Code, an appeal lies on the authority of Naj- 
muddin Ahmad v, Albert Puech *, on account of that court’s 
failure to allow time for objections before passing its decree. 

I reel some hesitation in assuming, as was done in Ishar 
das v. Keshab Deo ® and Vatthinatha Aiyar v. Vaithialinga 
Mudaliar 6 that all parties,-who remain ex-parte at the trial of a 
suit, even if they are minors or persons whose presence is neces- 
sary to enable the court to adjudicate effectually and completely 
on the issues, are not- ‘parties interested ” within the- meaning 
of paragraph 1 of Schedule II, Civil Procedure Code. 


I think that the plaintiff was entitled and bound to prove 
his claim against those parties, who edid not join in the agree- 
ment to have the suit decided in a particular manner, and I hold 
that even if no appeal lay to the Sub-Court against the District 
Munsif’s decision we should not interfere with an order which 
we should ourselves have passed if the matter had come up to 
this court on revision, especially when it is one that as it stands, 
does susbtantial justice between the parties. 

The Civil Miscellaneous appeal owe therefore be dis- 
missed on the terms proposed. — 


A. V. V. 0 —— 
1. (1902) I. D. R. 26 M. 76 ~~ | 3 (1899) I. L. R 23B. 752. 
8, (1911) I. L. R. 38 C. 421. ._ 4.° (1907) I. L. R. 29 A 584, 
5. (1910) J. L. R. 82 A. 667, r (1915) M. W. N. 847. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—-Mr. JUSTICE PADASIVA AIYAR-AND Mr. 

JUSTICE NAPIER, 

Samarapuri Chettiar . -s Appellant * (2nd Defendant, 


v 
A.-Sutharsana Chettiar and. ; 
- another 7 ee Rotonden (Plaintiffs ) 


Contract Act, S. 55—Sale subject to option of re-purchase—Time if of the essence 


of the contract. 

The doctrine that time may not be of the essence of a contract to sell land 
does not apply to a contract for resale of property conveyed. The right to re- 
purchase being an option, must be exercised according to the strict terms of the 
power.. 

Joy v. Birch 1, Ranelagh v. Melion 2, Dibbins v. Dibbins 3, Relied on. 


Second Appeal against the decree of the District Court of 
Chinglepet in A. 8. No. 80 of 1917, preferred against the decree 
of the Court of the.Temporary Subordinate. Judge of shingle: 
pet in O. S5. No. 14 of 1916. 

T. Narasimha Aiyangar and A.’ P OO for 
-Appellant. - : 

S. Kr inamachanar for Resppadent: 

‘The Court delivered the following- ; T 

Judgment :—The Lower appellate Court was in = error in 
applying the doctrine that time may not be of the essence of 
the contract which arises on the construction of- contracts of 
sale to contracts. for re-sale of property conveyed. .The true 
doctrine is stated in Fisher on Mortgages Para II Chapter 
I. S. 18 and is that if the transaction is not a mortgage the 
right to repurchase ‘being an option must be exercised accord- 
ing to the strict terms of the power; vide Joy v. Birch 1, 
Ranelagh v. Melton ? and Dibbins v. Dibbins ®, There is- no 
reason why a different rule should prevail in India. We there- 
fore reverse the decisions of the lower courts and remit the 
case to the court of first instance for the trial of issues one and 
four in the light of the observations of the Full Bench in 
Muthuvelu v. Vythilinga Mudaliar 4. Costs to abide. Appel- 
lant to have refund of costs paid onthis Memo of Second 


Appeal. 
A. V. V. 





* S, A. No. 1918 of 1918. - 2nd May, 1919. 
1. (1836) 7 Eng. Rep. 22=4 Cland F 57, 
9. (1864) 62 Eng. Rep. 627=2 Dr. and Sm.278. 
g, (1896) 2 Ch. 848. ` 4. (1919) 86 M. Ù, J. 885, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT: MR. JUSTICE ABDUR RAHIM and MR. JUSTICE 

OLDFIELD. a 

A. Kamaswami Pillai ne Appellant * (Claimant) 
v. | 

The Thasildar of Madura and another... Respondents (Petitoners 

in O. P. 353 14 and O. P. 211 of 


1915 respectively) 
Land Acquisition Act (I of 1894) S.54—Appeal to High Court—Period of 
limitation for—Limitation Act (IX of 1908) Art. 156—Scope of. 
The period of limitation for preferring appeal tə the High Court under 8. 54 of 
the Land Acquisition Act, is that presoribed by Art. 156 of the Limitation Aot. 


Meaning and scope of tha first column of Art. 156 of the Limitation Act dis- 
cussed. 
Aga Mahomed Hamadani v. Cohen, Relied on. 
Rangoon Botatoung Co. Lid., v. The Collector of Rangoon 2, Distinguished. 
Appeal against the award of the District Court of Madura 
dated 31st December 1915 in O. P. Nos. 353 of 1914 .and 211 
of 1915, - i } 
A. Krishnaswami Aiyar with M. S. Mohidin, K. 8. Jaya- 
rama Avyar and B. Panchapagesa Sastri for Appellant. 
Lhe Hon'ble The Advocate General, (S. Srinivasa Aiyan gar) 
and Lhe Government Pleader for the Respondent. 
The Court delivered the following. | : 
Judgment :—This is an appeal from an award of the 
District Judge of Madura in certain Land Acquisition proceed- 
ings and the preliminary question is whether Article 156 of the 
Limitation Act applies. The court fees were paid on the memo 


„of appeal one year and 149 days out of time, and if article 156 


applies the appeal would be barred, , The question is of first 
impression and cannot,be said to be quite free from difficulty 

The Land Acquisition Act gives a right to appeal by S. 54 
which lays down,” subject to the provisions of the Code of Civil 
Procedure applicable to appeals from original decrees, an 
appeal shall lie to the High court from the award or from any 


-part of the award of the court in any proceedings under that act.” 


There is no special period of limitation provided in the Land 
Acquisition Act, nor is there any allusion, unless it be by impli- 
cation of this very section, to the Limitation Act. Art 156 of the 
Limitation Act provides.a period of 90 days for ‘ Appeal under 
the Code of Civil Procedure, 1908, to a High Court, except in 


* A. B. No. 160 of 1918, 24, 95 and 28th April, 1919. 
J. (1886) I. E. R.190. 291, a, (1912) T. I. R. 40 0. 31 (P.C) 
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the cases provided for. by Art 151 and Art 163’ the time to` run 
from ‘the date of decree or order appealed from,’ The argu- 
ment on behalf of the appellant is that you must read the lst co- 
lumn, of. the article as meaning that the appeals provided for here 
are those the right to which is conferred by the Code of Civil 
Procedure, and it is contended that this interpretation is streng- 
thened by the language of column 3. There is no direct authority 
on the.point. There is however a ruling of the Calcutta High 
Court in Aga Mahomad Hamadani v. Cohen 1, the 
reasoning of the decision in which seems to apply to the present 
question. There the objection was raised with reference to an 
appeal provided for under the Burma Courts. Act, XVIIE of 
1875. Section 49 of that Act provided for an appeal to the 
High Court of Calcutta in cases where the amount of value of 
the subject matter exceeded Rs. 3000 and was less than 
Rs. 10,000. Wilson and Porter J] interpreted the words ‘Appeals 
under the Code of Civil procedure’ in art 156 of the Limitation 
Act as meaning appeals the procedure in respect of which is 
governed by theCivil Procedure Code. They say, “The Limitation 


Act, Schedule II, art 156, when it speaks of the ‘Civil Procedure - 


Code is, on the face of it, speaking of a Code which relates to 
procedure and does not ordinarily deal with substantive rights ; 
and the natural meaning of an appeal under the Civil Procedure 
Code appears to us to be an appeal governed by the Code of 
Civil Procedure so far as procedure is concerned.’ It seems 
to us that this is the correct ‘interpretation of art 156. 
There seems to be no good reason for saying that an 
appeal under the Civil Procedure Code means only an 
appeal the right to prefer which is conferred by the Code 
itself. On the other hand it would not be straining the 
language of the article too much to hold that an appeal the 
procedure with respect to which from its inception to its 
disposal is governed by the Civil Procedure Code, may righily 
be spoken of as an appeal under the Code: this interpretation 
seems to us to be strengthened by the reference, in art. 156 
itself to art. 151 of the same schedule. Art. 15, provides for 
appeals from a decree or order of the High Court in the exer- 
cise of its original jurisdiction. Now though the right to appeal 
from such decrees or orders js not given by the Code of Civil 


- 4, (3886) 1. I. R 13 0.221, ` 
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Procedure, but. by the Letters Patent yet art 156 speaks of such 
appeals as appeals under the Civil Procedure Code. That also 
tends to show that what is meant by the legislature is dppeals 
the hearing and disposal of which, is governed by the rules of 
procedure laid down in the Civil Procedure Code. 


As regards column 3 there can be no doubt after the dici- 
sion of the Privy Council in Rangoon Botatong Co., Lid., v. The 
Collector Rangoon 1, that an award under the Land Acquisition 
Act is nota decree passed inthe ordinary jurisdiction of a Civil 
Court. But their Lordships themselves point out in that case 
that appeals from awards as provided for in Section 54 of the 
Land Acquisition Act are governed as to their procedure 
from the date of the filing of the appeal to its 
disposal by the rules provided for in the Civil Proce- 
dure Code: and in a Letters Patent Appeal in this Court 
in Manavikraman Tirumalpad v. The Collector of Nilgiris 2, 
it has been held that section 98 of the Civil Procedure 


‘Code applies. Though the award of the Land Acquisition Judge 


is not a decree or order for purposes of further appeal from the 
decision of the High Court in appeal nevertheless, the procedure 
laid down in the Civil Procedure Code with reference to appeals 
from original decrees which are also made applicable to appeals 
from Orders by Rule 2 of Order XLIII, Civil Procedure Code, 
governs appeals under S. 54 of the Land Acquisition Act, 
although in the rules the word “decree” is used. Itis to be 
pointed out that the provisions of the Civil Procedure Code 
regarding procedure to be followed in appeals from original 
decrees are incorporated in the Land Acquisition Act by virtue 
of S. 54. If the Ist column of art 156 includes, as we hold, 
appeals provided for by 8. 54 of the Land Acquisition Act there 
is really no difficulty created by the use of the words ‘decree 
or order” in the 3rd column, Then we think it rightly 
pointed out in Dropadi v. Hira Lal 3, that there are several 
acts, for example, the Succession Act, the Probate and Admin- 
stration Act and the-Land Acquisition Act, which make the 
Code of Civil Procedure applicable to the proceedings under the 
Act, and give a right of appeal to the High Court, but do not 
prescribe any period of limitation for the appeal. It has always 


1. (1912) I. L. R. 400, 23. e 3, (1918) I. L-R. 41M, 948. 
3. (1912) I. D. R. 34 A. 496 at 504, - 
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been assumed probably rightly, that such appeals.are under the 
Code of Civil Procedure governed by what is now article 156 of 
Schedule 1 to the Limitation Act and by the general provisions 
of the Act also. | 
Our attention has been drawn by Mr. A. Krishnasami 
Aiyar, to certain especial Acts, such as, the Calcutta Impro- 
vement Act and the Bombay Improvement Act, in which special 
rules of limitation are provided for. That, to our mind; does 
not affect the question. It might have been perhaps better if 
the legislature enacting the Land Acquisition Act had also pro- 
vided some special provision or made an express and direct 
_teference to the provisions of the Limitation Act. But that is 
another question. 


We hold upon a proper construction of article 156 
that it applies to appeals provided for by S. 54 of the Land 
Acquisition Act. | 

This appeal must be dismissed with costs, 

~ A. V. V. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mk&, JUSTICE SADASVA AIYAR AND MR. JUSTICE 
NAPIER. 


Ammani Ammal ... Appellant (Ist Defendant.) 
V. 
Ramasawmi Naidu and others ... Respondents (Plaintiff and 


; defendants Nos. 2 to 8.) 


Guardian—Sale by guardian of minor's property purporting to sell it as his 
own— Debts binding on the minor discharged from out of the consideration amouni— 
Suit by minor afier attaining majorxy to recover possession and mesne profits— 
Whether plaintiff is entitled to recover without repaying the amount of debts dis- 
charged—Mortgage binding on the minor discharged by the purchaser—Whether 
plaintiff bound to pay the mortgage amount. — 

Where the guardian of a minor purports to sell the minor's property as the 
guardian’s ‘own property and part of the consideration for the sale went in dis- 
charge of debts binding on the minor and he sues after attaining majority for a 
declaration that the sale is not binding on him fo recover possasgion and mesne 
profits from the aiienee held, that the plaintiff is entitled to recover possession of 
the property and the mesne profits thereon without re-paying the debts binding on 
him discharged from out of the. purchase money. l 


Nathu v. Balwant Rao 1, Balwant Singh v. R. Clanoy:?, and Ram Tuhul Singh v 
Bisssswar Lal Sahoo 3, followed. ` 


* § A, No. 1000 of 1917. 10th January 1918, 


1. (1908) I. L. R, 27 Bom. 890, 2, (1919) I. L. R. 34 All, 296, 
© 8 LB. 21.A, 131 atb P. 148, 


15 ° 
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Sabapathi Ghetti v. Ponnusami Ghetti l| and Adimula v. Alamelu2 distin- 
guished. 


The alionee ig not entitled to be paid the amount of binding debts dissharged 
either under Ss. 39 and 41 of the Specific Relief Aot or under any rule of equity. 


Mallachervu Raghavayya v. Matlachervu Subdayya 8, distinguished. 
Mohori Bibee v. Dharma Das Ghose *, referred to. 


If however the alienee in good faith purchased the ‘property from the guardian 
and as such purchaser felt himself bound to pay a mortgage charge created by the 
real owner which charge the plaintiff was himself under an obligation to meet, the 


alienes is entitled to be subrogated to the rights of the moitgagee in so far as his 
money went in discharge of the mortgage 


Syamalarayudu v. Subbarayudu 5, and Chamaswami v. Padala Ananda &, 
followed. i 


In this case their Lordships ordered the amount of money which went in , 


discharge of the mortgage to be deducted from the amount decreed to the plaintiff 
for mesne profits. 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Tanjore in A. S.No. 63 
of 1916, preferred against the decree of the Court of the 
Additional District Munsif of Kumbakonam in Original Suit 
No. 158 of 1914. 


The facts of the case necessary for the report are as follows :— 


The Plaintiff instituted the suit alleging that he was the devisee 
under the will of his brother one Abboy Naidu and that his mother, his 
guardian improperly alienated the properties by the sale deed on 
1—2— 1904 to the Ist defendant, fora declaration that the sale deed 
was not valid and if necessary for a cancellation of the sam e, for pos- 
session of the properties and for mesne profits. He also prayed that in 
case he was bound to pay anything to the Ist defendant he (the plaint- 
iff) might be directed to recover the properties and subsequent profits 
on payment thereof. The basis of his claim was that the sale was 
not for any binding debts or necessary expenses and that his mother 
was defrauded in entering into the transaction. 


The 1st defendant pleaded that the property was the plaintiffs 
mother's absolute property, that proper consideration was paid, that the 
will by Abboy Naidu was not genuine and that even in case the pro- 
perty belonged to the plaintiff the sale was for purposes binding on the 
minor inasmuch as it was for discharging the debts binding on the 
plaintiff. The 1st defendant also contended that in case the plaintiff 
was entitled to recover the property he should do so only after paying 
the amounts that went in discharging his debts. 

1. (1914) 28 I. O. 365. 9, (1916) 2M. W. N. 115. 
8. (1917) 7 L. W. 194. 4. (1908) I. L. R. 30 Oal.£589. 
5. (1897) I. L R. 91 Mad. 148. 6. (1908) I. L, R. 81 Mad. 48% 


Saeed nad 
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The Court of first instance found that Abboy was not the 
sole owner of the property and that the will was not genuine 
and consequently dismissed the plaintiff's suit with costs. On appeal 
by the plaintiff the Appellate Court held that Abboy was the sole owner 
of the property and that the will was genuine. The Appellate Court 
further held that the property was conveyed by the plaintiff's mother 
purporting to be the absolute owner thereof and that the defendant was 
not entitled toany amounts that went in discharge of the debts binding 
on the plaintiff. The plaintiffs suit was therefore decreed with mesne 
profits. 

Against this decision the first defendant preferred this Second 
Appeal. 

C, A, Seshagiri Sastri for K. V. Krishnaswanu Aiyar.—tfor the 
appellant : Though it appears from the recitals in the sale deed, plain- 
titt's mother purported to dispose of the property as her own itis clear 
from the circumstances that she acted as the guardian of the plaintiff. 
The sale is made for the discharge of debts contracted by Abboy 
and binding on the plaintiff and Rs. 1000 out of the consideration is 
reserved to be paid to the plaintiff himself and security is taken 
therefor. Balwant Singh v. R clancy 1, is distinguishable as it was 
found on the evidence in that case that the mortgagor acted as full 
owner and the minor's signature was taken merely to signify his con- 
sent tothe same. It was also found that the debts that were paid off 
were contracted for immorality and the other debts were also barred. 
Vide Bijraj Neopant v. Pura Sundari Dasee 2 on the other hand. Both 
these cases have been considered in this Court in Sabapathi Chetti v. 
Ponnuswam. Chetti 3, and Audimula v. Alamelu 4. In both these 
cases their Lordships held that though the Hindu father purported to 
dispose of properties as his self-acquisitions, the sons interests also 
would passin exercise of the father’s power of alienation over the son's 
interests, if the purposes were binding on the sons. The sons being 
equally entitled with the father in the properties the son’s interests 
cannot be affected by the father by reason of his ownership but only 
by reason of his power to convey the son's interest under certain cir- 
cumstances, Similarly a guardian has power to deal with the minor’s 
interest and the guardian must be deemed to act as such in favour’of 
bonafide purchasers’ when the property sold is for benefit or necessity 
to the minor. See Audimula v. Alamelu 4. 

Then assuming that the first defendant gets no title under the void 
sale she is entitled to be reimbursed the amounts spent for the minor's 
benefit under the sale. In this case the plaintiff prays for cancellation 


1, (1912) I. L.B. 84 4.496, ` 2. (1914) I. L. R. 42C. 56 P.C, 
8. (1914) 28 I..C. 265, + 4, (1916) 2 M. W. N. 115, 
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of the same and the court can‘impose those terms on him. Ss. 39 and 
41 of the Specific Relief Act are clear on this question. Jt makes no 
difference that the document was one executed by a third person and 
that it is void and consequently need not be set aside, because S. 39 is 


-not restricted merely to the parties to instruments, or their representa- 
-tives and it also applies to void instruments. See Mallacharuvu Ragha- 
vayya v. Mallacharuvu Subbayya 1, Mohori Bibee v. Dharma Dass 


Ghose 2, was also reffered to. 


Further on the general equitable considerations the first defendant 
is entitled to recover the amounts by which the plaintiff is benefitted. 
For instance in cases of alienations by a father or manager of a joint 
Hindu family when the sale is not binding upon the junior members 
and is consequently void as against them as it has been repeatedly 
held in this Court, the Courts have always held that the junior members 


can recover their shares only on paying the amount of the considera- 
tion binding on them. 


Even a person who has no title to the property can recover the 
proper charges that he paid off, if he did so in good faith: See Peruvian 
Guano Company v. Dreyfus è and also Dakhina Mohan Roy v: 
Sarada Mohun Roy 4. 


In any event as the first defendant paid off in good faith a mort- 
gage on the property he is entitled to be paid the amount of the 


mortgage with interest. See Syamalarayudu v. Subbarayudu 5 and 
Chamaswami v. Padala Anandu ê. 


T, V. Muthukrishna Aiyar for the Respondent. 


It is clear in this case that the mother claimed title in herself 
adverse to her minor son and sold the property as her absolute proper. 


‘ty to the first defendant. The mere fact that some of the debts bin- 


ding on the minor were paid off makes no difference: See Nathu v. 
Balwant’ on all fours. The case falls directly within the principle 
of the ruling in Balwant Singh v. K. Clancy 8. The case in Sabapathy 
Chetty v. Ponnuswami Chetty 9 and Audimula v. Alamelu! are distin- 
guishable as in both those cases it was a Hindu father that conveyed 
the properties and he has in a sense ownership over all the family 
properties. It was also found in those cases that the father intended 
to act as the manager and the purposes were binding. 











1. (1917) 7 L. W. 124. a. (1903) I. L. R. 80 C. 539. 

3, (1892) A. G. 166 - 4, (1898) I. O. R. 91 Cal. 149, 
6. (1897) I. È. R. 21 Mad. 248; e6. (1908) I. L. R. 31 Mad. 439, 
7, (1903) I. L. R. 27 Bom. 890. 8. (1912) I. L. R. 34 A. 296. 


}, ) 14) 281. C. 866. J0. (1916) 2 M. W.N. 115. 
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A person having no title to properties cannot discharge a mortgage 
thereon and claim to be subrogated to the rights of the mortgagee as 
against the mortgagor. See Shiam Lal v. Ram Piari }. 

The Court delivered the following 

Judgments :—Sadasiva Atyar J:—The Ist defendant is the 
appellant before us. The plaintiff brought a suit for possession 
of certain properties which had been bequeathed to him by 
his elder brother Abboy Naidu (when the plaintiff was a minor) 
under a will dated 4th August 1901. The plaintiffs mother 
asserting a title in herself to the property sold it to the Ist 
defendant in February 1904 under Exhibit VI for a sum of 
Rs. 3,400, The title she asserted against her deceased son Abboy 


Naidu (in whose name the title deeds stood) and against Abboy 
Naidu’s brother and legatee, the minor plaintiff, was based 


upon her contention that though the property was purchased in 
Abboy Naidu’s name Abboy Naidu was a benamidar for herself 
(his mother). The plaintiff of course denied that Abboy Naidu 


was a benamidar for his mother and he sued upon his title 
derived from Abboy Naidu. He also prayed in his plaint for 


the cancellation, if necessary, of the deed of February 1904 
executed by his mother. I might at once say that not only is 
no such cancellation necessary but that the plaintiff has no 
legal cause of action to get the relief of the cancellation of a 
document which was not executed and which does not even 
purport to have been executed by himself or by anybody from 
whom he traces his title. The lower Appellate Court has 
found,on the facts in the plaintiffs favour and on his title so 
found given a decree for him. 

The contentions argued before us in Second Appeal were 
that the plaintiff in any event should have been ordered to pay 
the amounts of the debts binding on Abboy Naidu and therefore 
on his legatee (the plaintiff) and paid by the Ist defendant as 
purchaser under Exhibit VI before the plaintiff recovers the 
properties; secondly, that so far at least, as a mortgage debt 
binding on the plaintiff was paid by her she was entitled to be 
subrogated to the rights of the mortgagee and that the plaintiff 
ought to be made to pay the amounts due to her as such mort- 
gagee by right of subrogation before recovering the properties, 


So far as the debts other than the mortgage debt are con- 
cerned, the learned vakit for the appellant, Mr. Seshagiri Sastri 


1. (1909) I. L. R. 32 All 25, 
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put forward his contention under three heads. The first head 
may be formulated thus: though the plaintiff's mother purported 
to execute the deed in her own right alleging herself to be the 
sole owner, the 1st defendant as a bona fide purchaser for value 
is entitled to treat the sale deed as having been executed by the 
plaintiff's mother as his guardian and ın that view, the plaintiff 
is bound to reimburse so much of the purchase money as 
went to discharge the debts binding upon the plaintiff. Having 
heard full arguments I do not think that any case quoted on 
the appellant’s behalf supports her contention. On the other 
hand, the decision of their Lordships of the Privy Council in 
Balwant Sigh v. R, Clancy 1, directly held that where a person who 
was the dejwre manager of an undivided family purported to 
create a mortgage as if he was the full owner denying the right 
of the junior member of the family, the alienee cannot under 
either the ordinary principles of equity or under the statutory 
provision (Section 41 of the Specific Relief Act) claim to be 
reimbursed the portion of the consideration which went to dis- 
charge the debts binding on the junior member of the family, 
As regards the decisions of this Court in Sabapathi Chetti v. 
Ponnusawmy Chetti *, and Audimula Mudali v Alamelammal, 3; 
the alienations were by a father who for certain purposes has 
got all the powers of a full owner and in whom the interest of a 
full legal owner is vested for many purposes notwithstanding 
that he might have undivided sons. The decisions in those cases 
seem to have gone on the particular facts of those cases and the 
Court came to the conclusion on the evidence that there was 
nothing to prevent the Court from holding that the father 
(alienor) intended also to make the disputed alienation in 
a capacity which would have given him an interest sufficient 
to affect the rights of his sons also, and thatin the case 
of a bona-fide purchaser for value such an inference should, 


if possible, be drawn from the facts and circumstances of 


those particular cases. In this case it seems to me it is impossible 
on the evidence and on the pleadings to hold that the plaintiff’s 
mother could have intended to act in any other capacity 
than that of herself being the full owner. Further in those 
cases, the documents of alienation were not mere waste papers 


ey, 


1, (1912) I. D. R. 84 All, 2967 e 2. (1914) 28 I. O. 865. 
8, (1916) 2 M, W. N. 115. 
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conveying no title or interest whatever in the property alienated 
as in this case, but did affect, at least, the part-ownership right 
of the alienor. In the casein Bij Raj Neopani v. Pura Sundary 
Dasee, 1, the document was executed (along with others) by a 
person who was the full legal owner, who had the right to con- 
vey the full legal ownership and who intended to convey such 
full rights. It was under those circumstances held that the 
erroneous description of the origin and incidents of his title in 
the sale deed did not prevent the alienee from obtaining a 
valid title to the rights of a full owner. I do not think 
that case has any bearing upon the question we are now 
considering. As regards.the English cases of salvage quoted 
by the appellant’s learned vakil, they were cases where a 
person who was ‘not the owner of goods paid freight and 
other Similar charges and the jury were held justified in 
estimating damages to allow such charges to be deducted 
in favour of the wrong doer where the plaintiff’s action 
was brought for damages in trover or where the defend- 
ant had an option to return the goods or to pay damages. 
Those cases also have no bearing on the question now 
under consideration. On the other hand there is a case in Nathu 
v. Balwant Rao? which is a direct authority on this point ; 
and respectfully concurring in that decision, I would hold 
that the 1st defendant has no right to recover any sums which 
she paid to discharge Abboy Naidu’s debts and which were not 
charged upon any immoveable property, As stated by the Privy 
Council in Ram Tuhul Sing v. Bisseswar Lall Shaoo 3, quoted in 
the above case “It is not in every case in which a man has 
benefitted by the money of another that an obligation to 
repay that money arises. The question is not to be deterrnined 
by nice considerations of what may be fair or proper according 
to the highest morality. To support such a suit, there must be 
an obligation, express or implied, to repay.” 


Then we have left for consideration the other point based 
upon the allegation that the 1st defendant has released the pro- 
perty from the mortgage charge created by Abboy Naidu by 
‘payment of certain sums of money to the mortgagee. I think 
that if the 1st defendant in good faith purchased the property 


1. (1914) I D. R. 42 Oal 56. 2, (1903) I. L. R. 37 Bom. 390. 
3, (1875) L. R. 2. I. A. 181 at p. 135, 
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from the plaintiff's mother and as such purchaser felt herself 
bound to pay a mortgage charge created by the real owner 
which charge the plaintiff was himself under an obligation to 
meet, she is entitled to be subrogated to the rights of the mort- 
gagee in so far as her money went to discharge that mortgage. 
I think I need refer only to the two decisions of this Court in 
Syamalarayudu v. Subbarayudu 1, and Chamaswami v. Padala 
Anandu *, in support of this proposition. The lower Courts. 
however, have not gone into that question, namely, whether. the 
(st defendant after her purchase paid any money to the mort- 
gagee mentioned in Exhibit VI in payment of the mortgage 
dated 19th April 1899. Before finally disposing of: this appeal 
itis therefore necessary to obtain a finding from the lower 
Appellate Court on the following issue on the evidence on re- 
cord : Did the 1st defendant pay any amount to the mortgagee 
under the mortgage deed of 1899 for the purpose of discharg- 
ing the encumbrance on the plaint properties and if so what 
are the amounts and dates of such payments? The finding 
will be submitted within 4 weeks from the date of the receipt of 
the records and 10 days will be allowed for objections. 
Napier J .—I agree. 

_ The first point taken by the appellant is that we shoud 
not accept the finding ofthe lower appellate Court that the 
plaintiff's mother purported only to convey her own interest 
and totally ignored any interest in the plaintiff ; and reliance is 
placed on the decision in Audimula Mudali v. Alamelammal 8, 
where the Court stated as follows “In our opinion Courts should 
incline to the view that the transferer alienated the property in 
the capacity most beneficial to the bonafide purchaser”. This 
doctrine may be properly applicable for the purpose of ascer- 
taining on the evidence what the intention of the transferor is, 
but whereas in a case like this, the transferor deliberately 
claimed that the person in whom the title stood was only a 
benamidar for her and that the property was her own absolute 
property it is impossible to find any ambiguity and thereby give 
any scope for the application of this doctrine. We must dea 
with this case on the footing that a stranger having no interest 
in any property but making a claim against the titles which were 





1, (1897) I. D, R. 21 Mad, 148, 2. (1908) I.L R. 81 Mad, 489, 
.8. (1916) 2 M. W. N. 115, 
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vested in another person sold that property to a third person. 
It is now further argued that as part of the proceeds of the pur- 
chase money went to discharge the debts which would 
have been binding on the vendor if the title had vested in 
her and were in fact debts which were binding on the true 
owner the true owner cannot recover the property without 
making compensation for the discharge of those debts. It is 
sought to support this proposition on two grounds: one, that 
it is covered by the language of the Specific Relief Act, Sections 
39 and 41, the other, that there is an equity which the Courts 
should apply. With regard to the claim under the Specific Relief 
Act reference to the chapter shows that this claim only arises 
in suits for cancellation of instruments, secti. .ı 41 being ‘On 
adjudging the cancellation ofan instrument, the’ Court may 
require the party to whom such relief is granted to make any 
compensation to the other which justice may require’. This 
is undoubtedly an application of the English doctrine of the 
Chancery Courts that he who seeks equity must do equity ; 
and the first point we have to be satisfied on is whether there 
was any necessity for the plaintiff in this case to seek equity. 
As my learned brother pointed out, all that the plaintiff 
said in his suit was that if it was necessary to have the docu- 
ment cancelled the Court should do it. To my mind it is clear 
that there is no necessity to have this document cancelled. 
The illustrations to section 39 indicate that it is only where a 
party cannot get his legal remedy without first having the docu- 
ment set aside that he comes within the section. This is a suit 
by the true owner to recover possession of the property. The 
title adverse to him is not one procured from him or from any one 
under whom he claims or from any one who purported to com 
vey an interest of his. It seems to me therefore that there can 
be no necessity for him to apply to have the document cancelled 
and further that the Court would have no jurisdiction to do so. 
But it is urged on us that in a case reported in Mallacheruvu 
Raghavayya v. Mallacherwou Subbayya 1, where the suit was to 
recover possession of property, the Court held that they were 
empowered to give compensation under this section. The case 
is S. A. No. 803 of 1916. In that case, however, the plaintiff 
who brought the suit to recover the property himself executed 
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a sale-deed of certain lands to the 2nd defendant jointly with 
his undivided brother, the Ist defendant. At thetime of the 
conveyance he was a minor. The Court then considered the 
question as to whether he represented he was of age and found 
that was not proved. So in that case there was in existence a 
document from the true owner which on the face of it conveyed 
the property. In those circumstances although the suit-was 
one for recovery of property the learned Judges thought that 
the document must be set aside first -and. that therefore the 
doctrine applied. It is therefore no authority for the conten- 
tions in this case. Iam therefore clearly of opinion that this 
doctrine does not apply. 


‘ Itis next argued that the equitable doctrine entitles us to 
give relief, and reliance is placed on the case of Mohori Bibi 
v. Dharmodas Ghose 1, a decision of the Privy Council. In that 
case a minor had executed a mortgage in favour of one Brahmo 
Dutt to secure the payment’ of Rs. 20,000. A suit was brought 
on the mortgage. On the day the mortgage was executed the 
minor signed a declaration that he was of age. Two months 
after the execution of this mortgage he by his mother as guar- 
dian brought a sujt against the mortgagee praying for a 
declaratton that the mortgage was void and inoperative and that 
it should be delivered up and cancelled. Their Lordships of 
the Privy Council deal with the question as to whether com- 
pensation should be given under two heads on which it was 
argued, viz. Specific Relief Act and the equitable right. 
Their Lordships appear to have recognised the possibility of 
the application of section 41 of the Specific Relief Act to the 
case. But they say that the Lower Courts saw no reason for 
ordering the return of the money and they themselves would 
not interfere. They then consider the application of the’ purely | 
equitable doctrine and state the proposition, “Tt was also 
contended that one who seeks equity must do equity.” — 
Now it must be noted that in this case there was no question 
but that the plaintiff was seeking equity, namely for directing 
the mortgage to be delivered up and cancelled. And then 
referring to the decision of the Court of Appeal in Thurstan v. 
Nottingham Permanent Benefit Society 2, they quoted the_ 
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language of Lord Justice Romer whichis as- follows “the 
short answer is that a Court of Equity cannot say that it is 
equitable to compel a person to pay any moneys in respect ofa 
transaction which, as against that person the Legislature has 
declared to be void’’. So that apart from the Statute they held 
that even where a minor has received a benefit under a 
void mortgage he cannot be compelled by any principle of 
equity to give compensation. The fundamental doctrine 
was stated in the judgment of the Privy Council in a case which 
is quoted in Nathu v. Balwant Rao 1, whichis Ram Tuhul Singh 
_v. Bisseswar Sahu *. The doctrine is as follows: “It is 
not in every case in which a man has benefited by the money 
of another that an obligation to repay that money arises. The 
question is not te be determined by nice considerations of what 
may be fair or proper according to the highest morality. To 
support sucha suit, there must be an obligation, expressed 
or implied, to repay. It is well settled that there is no such 
obligation in the case of a voluntary payment by A of B's 
debt”. We have therefore to find some obligation on the 
part of the plaintiff in this case to repay the amounts which 
have been paid by the ist defendant in discharge of his 
debts. It is well settled that there is no such broad obliga- 
tion under the Contract Act; and if rests on the Ist defendant to 
find some doctrine which will enable her to ask the Court to 
make the order. This language here is a very specific and definite 
warning. to Courts that they must not use their powers sim- 
ply to avoid hardships. The question in which this very point 
arose was decided by the Privy Council in Balwant Singh v. 
R. Clancy, 1. There undoubtedly a person sought to be charged 
has been largely benefited by money lent by a bank to his 
brother for the discharge of debts binding on the family. The 
brother had however borrowed the money claiming to bea 
Rajah owning an impartible Zamindari. The Privy Council 
decided that the money was borrowed by him in that capacity 
and in no other and that itis not open to the Courts to find 
that because he was the manager of a joint family the borrow- 
ing could be attributed to that capacity ; and the claim of the 
Bank to make his younger brother liable in respect of debts 
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which had been cleared from the joint family property being 
the debts of his father was negatived. It seems to me that we 
cannot make any order for compensation in this case without 
directly disregarding the decision in Balwant Singh v, 
R. Clancy 1, Iam therefore of opinion that there is no doctrine 
which will empower a Court to make an order for compensa 
tion where the property has been sold bya stranger as the 
Stranger’s property even though the true owner has benefitted. 
That is the broad proposition. 

There is, however, another doctrine which may affect some 
payments in this case, and that is one analagous to the doctrine | 
of salvage. Itis dealt with in the case of Syamalarayudu v. 
Subbarayudu ?, and Chama Swami v. Padala Anandu 3, and 
the doctrine-comes to this that where a person buys property in 
good faith and for the purpose of clearing a mortgage on that 
property pays money to the vendor to be so applied then even 
if the vendor had no title, still as the mortgage was binding on 
the estate the vendee becomes an equitable assignee of the 
mortgage. This doctrine has been applied in those two cases 
and although some doubts have been thrown upon it in Shiam 
Lal v. Ram Piari $, it seems to me that it is founded on right 
principles and I think that we should follow the decisions of our 
Court. I agree therefore with the order of my learned brother 
remanding an issue for trial. . 

[In compliance with the order contained in the above judg- 
ment, the Temporary Subordinate Judge of Tanjore submitted 


. the following. 


The first defendant paid Rs., 285-0-0 to the mortgagee 
under the mortgage deed of 1899 for the purpose of discharging 
the encumbrance on the plaint properties, and that amount was 
paid on the date of Exhibit 1—B, 6th October 1905.] 


This Second Appeal coming on for final hearing after the 
return of the finding of the Lower Appellate Court upon the 
issue referred by this Court for trial, the Court convered the 
following 

Judgment :—We accept the finding. 

The Lower Court’s decree will be modified. by directing 
that Rs, 285 and interest from date of plaint shall be set off 


1. (1912) I. L. R. 84 All. 296. ° 2. (1897) I. L, R. 21 Mad, 148. 
3, (1908) I. L. R. 81 M. 439.=18 M, L. J, 306. 4. (1905) I. L. R, 32 A. 35, 
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against the supplemental decree for mesne profits directed to be 
passed by the Lower Appellate Court's decree. 


The appellant will pay respondent’s costs of this Second 
Appeal. f- 
C: A: S. 


IN THE HIGH COURT OF JUDICATURE AT MADBAS. 
[FULL BENCH.] 


PRESENT :—SIR: JOHN WALLIS, CHIEF JUSTICE, MR. 
JUSTICE AYLING, AND MR. JUSTICE SADASIVA AIYAR. 


Vaithinatha Pillai Ap pellant* (1st Plaintiff). 


v. 


Kuppa Thevar and others ... | Respondents. (Defendants 


Nos. 1, 3, 4, 5 and 6). 
Civil Procedure Code, 9.100 and O. 41 R. 27—Refusal by an Appellate Court 


to admit fresh evidence in appeal— Whether the High Court-can interfere with the 
order of refusal in Second Appeal, 


Held, by the Chief Justice and Ayling, J., (Sadasiva Aiyar, J., dissenting ) 


The High Court cannot in Second Appeal interfere with an order of the lower 
appellate court rejecting an application made to it for the admission of additional 
evidence under O. 41 R. 27 (1) (b) of the Code of Civil Procedure. 


Per Sadasiva Aiyar, J.—It being a settled rule of law that good grounds of 
review sre algo good grounds for the appellate Court to allow further evidence to 
be adduced, the question whether the appellate Court exercised its discretion pro- 
perly is a question of law which the High Court is entitled to consider in Second 
appeal : 

Second Appeal against the decree of the District Court of 
Tanjore in Appeal Suit No. 557 of 1914 preferred against the 
decree of the Temporary Subordinate Judge of Tanjore in 


Original Suit No. 10 of 1913. | 


The Court (Abdur Rahim and ‘Kumaraswami Sastri, J]J.) 
made the following 


ORDER OF REFERENCE TO A FULL BENCH.— 


Abdur Rahim J :—In this ‘case the point on which I felt 
considerable doubt was whether we could say that the decree 
of the District Judge was wrong on the ground that he refused 
to admit in evidence the decree in O. S. No. 26 of 1879. That 
document had undoubtedly a material bearing on the question 
whether the property in dispute was validly dedicated to charity 
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as found by the District Judge. The decree was not produced 
in the Court of first instance, but the appellant’s affidavit shows 
that the appellant who is the purchaser of the property was 
not aware of the existence of this decree. He discovered it after 
the Court of Ist instance had pronounced judgment and an ap- 
peal had been preferred to the District Judge. An application 
was made to the lower appellate court for admission of this 
decree, but it was rejected on the ground that if such an appli- 
cation was granted, there would be no end to litigation. 


Can we in second appeal admit that document on the 
ground that the lower appellate court's refusal to exercise the 
power it had under Order XLI, Rule 27 of the Code of Civil 
Procedure—supposing the application came within the scope of 
the rule-—was wrong ? The well-known ruling of the Privy 
Council in Kessowyi Issur v. Great Indian Peninsular Railway 
Company 1, on the subject has been considered in a number of 
recent rulings of this Court. It may now be taken to be well- 
established so far at least as this Court is concerned that the 
words “but if an appellate court requires any document to be 
produced or any witness to be examined to enable it to pro- 
nounce judgment or for any other substantial cause” entitle an 
appellate court to admit fresh evidence if it findsit necessary 
to do so to enable it to pronounce judgment to its own satis- 
faction. The words “any other substantial cause” should not 
be read in an ejusdem generis sense so as to confine the appli- 
cation of the rules to cases of lacuna (See Andiappa Pillai v, 
Muthukumara Thevan 2, Ambujammal v. Appadurai Mudali 8. 
Subba Naidu alias Subbaraydu Naidu v. Hthirajamma, *, Peddi- 
bhotla Kameswaramma v. Bezwada Chelapathi 5, and Venkata- 
chella Pillai v. Ranga Pillai 6 


It has been further held in Andippa Pillai v. Muthukumara 
Thevan 2, and Venkataehella Pillai v. Ranga Pillai, 6, that the 
appellate court acting under Rule 27 of Orde r XLI, ci. (b) may 
admit fresh evidence on the same grounds as would justify the 
court of first instance to admit a review. In all these cases, the 
appellate court had in fact admitted fresh evidence and the 








1. (1907) I. L. R. 81 Bom. 881=17 M. L. J. 347. 

3, (1912) I. L. R. 86 Mad. 477=(1912) M. W. N, 456. l 
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question discussed before the High Court was whether it had 
the power to do so. 


In the present case the lower appellate court refused to 
admit the evidence produced by the appellant. Supposing it 
went wrong in this, as I am inclined to think it did, are we 
entitled to say that it ought to have ‘required the document to 
be produced to enable it to pronounce judgment or for any 
other substantial cause ’ ? The very statement of the proposi- 
tion shows to my mind that it is untenable. It cannot come 
within the scope of the rule even interpreting it and the ruling 
of the Privy Council as liberally as any of the decisions men- 
tioned above have done, As pointed out in $S. A, No. 819 of 
1911 the test laid down by the legislature has reference to the 
state of mind of the judge hearing the appeal when he has 
heard the arguments with a view to pronouncing judgment in 
the case. Here the order refusing to admit further evidence 
was passed on an especial application made by the appellant 
before the hearing of the appeal and .the lower appellate 
court apparently found no difficulty in pronouncing judg- 
ment without that evidence. I am of opinion, therefore, 
that the judgment of the District Judge cannot be assailed on 
this ground. But as my learned brother takes a different view 
and the question is one of general importance [ would refer it 
to the Full Bench for its opinion, in these terms:—‘Whether the 
High court can interfere in second appeal with an order of the 
lower appellate court rejecting an application made to it by a 
party to the appeal before the hearing of the appeal to admit 
certain material evidence discovered since the date of the decree 
appealed against and which was not available to the said party 
with the exercise of due deligence during the trial of the suit ? 


I may mention that on the other questions raised before 
us, namely, as to the identity af the lands specified in Exhibit 
IX and mesne profits subsequent to theinstitution of the suit I 
agree with my learned brother and tc this extent we sh ould 
be a further enquiry and finding. 


Kumaraswami Sastri,J : —The 1st plaintiff is the appellant. 
He sued in the Subordinate Judge’s Court at Negapatam to re- 
cover possession of certain properties sold to him by the Ist and 
2nd defendants for 18,000 rupees. The 3rdand 4th defendants 
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are the sons of the 1st defendant and the 5th and 6th defen- 
dants are persons claiming under an agreement to sell prior to 
the date of the sale by plaintiff. Several defences were raised 
by the defendants but the only question material, to the second 
appeal is as to the dedication of certain items of property 
conveyed to the plaintiff to a charity. This defence was raised 
by the 3rd and 4th defendants. In paragraph 3 of their written 
statement they made the bold allegation that 36 acres of the 
said lands have been set apart by the family for charities, when 
or how is not stated. Issues were settled on the 24th 
February 1912 but no issue asked for or raised as to this 
alleged dedication though as many as eleven issues were raised 
with respect to the allegations in the written statements. On 
the 3rd March 1913 two additional issues were raised but even 
then no issue was raised as,to the dedication. After the 
commencement of the trial and the examination of the plain- 
tiffs witnesses and on the 25th February 1914 the following 
additional issue was raised ona petition of the 3rd and 4th 
defendants. ‘ Whether the items noted in the petition of the 
3rd and 4th detendants, dated 25th February 1914, are pro- 
perties burdened with charity and are not liable to be alienated 
by the Ist defendant ?”” The trial went on on that date and on 
the 27th February the case was adjourned to the 2nd March 
and was closed on the 18th March 1913. Judgment was deli- 
vered on the 23rd March. The Subordinate Judge held that 
the sale of the items referred to in paragraph 61 of his judgment 
making 31 acres and 5 cents'was invalid “as they relate to an 
endowment for maintaining a choultry at Tagattur’’ and gave 
a decree in favour of the plaintiff for the remaining items 
claimed. The defendants beyond filing Exhibit IX, an agree. 
ment of partition, dated 29th August 1870, adduced no 
evidence on the point. The plaintiff filed documents showing 
that the property had been dealt with by the Ist defendant as 
his own property from 1882. 

Plaintiff appealed against the decree of the Subordinate 
Judge in so far as it dismissed his suit and during the pendency 
of the appeal applied for the admission of a decree of the 
Subordinate Court of Negapatam in O. S.'No. 26 of 1879 which 
according to him showed that there was no dedication of 
lands in Ekhur village as alleged by the 3rd and 4th defendants 
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but that on the contrary the lands fell to-the share of the Ist 
defendant. He alleged he was not aware of the decree before 
the suit was disposed of by the Subordinate Judge. The District 
judge dismissed his application not on the ground that he was 
aware of the existence of the suit or the decree or could have 
known it if he had exercised reasonable diligence but that the 
admission of the document would necessitate a remand and that 
“there would be no end to litigation if parties were allowed to 
call further evidence in this way’”’. 


' I have already pointed out how the issue as to dedication 
was raised during the trial of the suit and what little time the 
plaintiff who is found to be a bona fide purchaser who paid the 
large sum of 18,000 rupees had to adduce evidence on the point. 
He was a stranger and itis not suggested what means he had 
of knowing of a partition suit between the members of the 
family of the vendor about 32 years before his purchase. He 
did his best and the District Judge does not find that the non- 
production of the decree was due to any neglect or default of 
the plaintiff and the reasons he has given for refusing to admit it 
are unsound. There can be little doubt that the decree sought 
to be filed was a very material document. 


The following table sets out the relationship between the 


parties :— 
ae Tevan. 





| | | | 7} 
Vydlinga Kuppa Palianiappa Namasivaya Sattayappa Shunmuga 
Tevan Tevan Tevan Levan. Tevan. Tevan, 
(dead). (isi ae (desd), 

T 
Vedaya Vairapp2 Kandasami 


Tevan Tevan Tevan 
(2nd deft.) (8rd deft.). (4th. deft.) 

The agreement of partition, Exhibit IX, relied on by the 
3rd and 4th defendants as evidencing the dedication to charity 
was executed by Vairappa Tevan, Kuppa Tevan, Palaniappa 
Tevan, Namasivaya Tevan and Vairappa Tevan and purports 
to set apart over 30’ acres of land in Ekkur village for 
the upkeep of the choultry besides other lands in other 
villages. Sattayappa Tevan and Shunmuga Tevan, the 
sons of Vairappa Tevan, who were alive at the date of Exhibit 
IX were not parties to the deed of partition and they filed O. S. 
No. 26 of'1879 for a partition of all the family properties, The 
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plea raised was that there had been a prior partition effected by 
Vairappa Tevan evidently under Ehibit IX. The parties entered 
into a razinamah and a decree was passedin terms of the 
razinamah. This is the decree sought to be put in. It appears 
from the decree that the lands in dispute in this appeal were 
not dedicated to charity but feli to the share of the Ist defendant. 
It is contended that the agreement of partition, Exhibit IX, 
would not bind the sons of Vairappa not parties to it as it pur- 
ported to alienate considerable extent of lands (about 120 acres) 
for the upkeep of the choultry and that the power of a Hindu 
father to effect a division is only validly exercised when it is a 
fair and equitable partition, he having no power to give pro- 
perties to strangers. The decision of the Privy Council in 
Ramkishore Kedarnath v. Jainarayan Ramrachhpal }, is relied 


on. 
It is also contended that when the sons not parties 


questioned the partition, Exhibit IX, and there was a razinamah 
decree between the parties whereby other lands were given for 
the charity it was prima facie the only valid source of title for 
all parties including the-charity. 

It may be that defendants have a good answer but unless 
they show that Exhibit 1X continued in force in spite of the 
decree in O. S. No. 26 of 1879 or was not affected by it the 
decree will prima facie support the contention of the Ist plaintiff. 


As the document was very material and as the allegations 
in the 1st plaintiff's affidavit (printed at page 68 of the docu- 
ments) have ne ther been traversed by the other side nor found 
to be false by the District Judge, I think that, having regard to 
the fact that the issue as to dedication was raised only during 
the course of the final hearing, the decree in O. S. No. 26 of 
1879 (as to the yenuineness of which there is no dispute) should 
have been admitted in evidence by the District Judge. 

lam of opinion that the District Judge had power under 
the circumstances to admit the document in appeal. In Andi- 
appa Pillai v. Muthukumara Thevan 2, it was held ‘that the 
words “or for any other substantial cause” in S, 568 of the 
Code of Civil Procedure of 1882 (which corresponds to O. 41, 
Rule 27 of the present Code) need not be ejusdem generis with 
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the causes stated in the previous part ôf the section. In Ambuja 
Ammal v. Appadurai Mudali 1, a similar view was adopted and 
it was held that the words confer a wide discretion on the 
appellate court to admit additional evidence when the ends of 
justice require it. The learned Judges were of opinion that 
S. 107 of the Code of Civil Procedure conferred on the 
appellate court all the powers of the court of first instance and 
were not inclined to follow the view taken by Abdur Rahim, J. 
(differing from Phillips, J.) in Subba. Naidu v. Ethirajammal 2, 
that the expression ‘any other substantial cause’ in Order 41 
Rule 27 is not to be understood ina wide and unrestricted 
sense but should be construed ejusdem generis with the causes 
in the other parts of the rule. The decision of Phillips, J, was 
confirmed in Letters Patent Appeal. See Vellayappa Chetty v. 
Nellaya Pillay 8, In Venkatachella Pillaiv. Ranga Pillai 4, it 
was held that the expression “for any other substantial cause” 
gave power to the appellate Court to admit fresh evidence on 
the same grounds that would justify the court of first instance 
in granting a review and that the discovery of fresh and 
material evidence after disposal of the suit the decree in which 
is appealed against would be a substantial cause within the 
meaning of Order 41 Rule 27. In Peddibhotla Kameswaramma 
V. Bezwada Chelapathi 5, the decision in Andiappa Pillai v, 
Muthukumara Thevan 8, was followed. Arasappa Pillai v. 
Manika Mudaliar 7, is distinguishable on the ground that 
the party had declared in the first court that he had no evidence 
and the District Judge swo moto remanded the case for fresh 
evidence to be taken. The learned Judges while referring to 
Andiappa Pillai v. Muthukumara Thevan 8, were not prepared 
to extend the rule to such cases. In Marimuthu Pillai v. Velu 
Pillai and others 8, no grounds were shown why the evidence 
was not adduced in the lower court and the District Judge 
acted suo motu and remanded the case. , 

It is argued that where fresh evidence is discovered after 
judgment which would justify the original court in granting a 
review the party should withdraw the appeal and apply for a 
review, This would obviously work hardship were the fresh 
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document or evidence would only cover one or more of the 
issues and would not affect the decision of other matters 
decided by the lower court which are included in the grounds 
of appeal. Besides if Order 41 Rule 27 empowers the appellate 
court to admit the evidence so -discovered there is no reason 
why a party who has paid’court fees for the appeal should be 
again compelled to ‘pay court fee for a review of judgment 
especially as he will have to pay the full court fee if the review 
is presented after 90 days and one half of it is paid before. 

As the District Judge had power to admit the document, 
there can be little doubt that he failed to exercise his discretion 
judicially. The only ` ground given by him for not admitting 
the document is that there would be no end to litigation if 
parties were allowed to produce further evidence in appeal. His 
duty was to see if the applicant's allegations were proved and 
the documents sought to be filed was materiai and was dis- 
covered after the judgment in the lower court was passed. If 
he had thought that the document was not material or that 
even if it was admitted it would not have influenced him in 
coming to a decision as to the correctness of ‘the lower court’s 
judgment, it would be another matter. But he did not apply 
his mind to any such question but dismissed the petition on a 
ground that is in my opinion irrelevent to the question in issue. 

- It is argued that the District Judge had a discretion under 
Order 41, Rule 27 and that the High Court cannot in second 
appeal interfere even if he did not exercise his discretion pro- 
perly., It is well settled that an appellate court has power to 
interfere even if the matter is one relating to the exercise of 
discretion if the lower Court has “exercised the discretion on 
wrong principles or has disregarded any principle of law—In 
Re Oriental Bank Corporation +, 1, Berdan v. Greenwood 2 (Note); 


_In Re Terrell 8. As pointed out by Lindley. L. J. in Young v. 


Thomas $, the appellate court will interfere if the judgment of 
the lower ‘court proceeded on an erroneous principle and 
had not really exercised any discretion at all. In Sanderson 
v. Blyth Theatre Company ©, Sterling, L. J., was of opinion 
that to enabje the appellate eae to interfere there must be 
either a disregard of principle ora misapprehension of. facts. 

1. 56 L. T. 868: o g (1880) 20 Ch. D. 767. 

3. (1882) 22.0h. D. 478. 4.° (1892) 2 Oh, 184. 

as 5. (1903: 2 K. B. 588. 
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Section 100 Cl. (c) of the Civil Procedure Code gives a 
right of second appeal when there has beena substantial error 
or defect in the procedure provided by the Code which may 
possibly have produced error or defect in the decision of the 
case upon the merits. This applies obviously to error or defect 
of procedure of the lower appellate court as well as the original 
court. 

I fail to see why the refusal of the lower appellate court to 
exercise its discretion under Order 41 Rule 27 when such 
refusal is based on a misapprehension of the law or the nature 
and extent of the powers of an appellate court under Rule 27 
cannot be said to be an error or defect in the procedure adopted 
by it in hearing the appeal within the meaning of Section 100, 
Civil Procedure Code. The evidence tendered may be such as 
to show that the decision appealed against cannot be supported 
and the party may have been perfectly bona-fide. To hold that 
in such cases an appellate court may ona totally erroneous 
view of its powers under Order 41 Rule 27 reject the evidence 
tendered and that the High Courtin second appeal though 
convinced of the error cannot interfere would lead to obvious 
hardship. 


There is nothing in the provisions of S. 100 which compel 
the court to place such a restriction on its powers. In Moni Lal 
Bandopadhya v. Kherod Dasi 1, which was a case where the 
District Munsif refused to grant an adjournment asked for to 
produce certain witnesses it was held that this was a substantial 
error in procedure which wouid justify the High Court in 
interfering in second appeal. The report also contains a 
_ judgment by three learned Judges of the Court where they 
held that it was open to the High Courtin second appeal to 
examine the proceedings to see whether the court below 
exercised a sound discretion or not. In Hafiz Abdul Kurrim v. 
Sri Kissen Rai? it was held that improper admission of evidence 
by the appellate court in the exercise of its discretion may be 
set aside in second appeal andin Arasappa Pillai v. Mamika 
Mudaliar 8€ and Marimuthu Pillai v. Velu Pillai and others 4 
already referred to by me the High Court in second appeal set 
aside the appellate court’s decree on the ground that evidence 


1. (1898) I. D. R. 20 Cal. 740, 2, (1889) I. L. R. 11 Cal, 189, 
3, (1914) 16 M. L. T. 301, © á. (1915) 89 I. C. 908. 


F. B. 
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was wrongly admitted. Ifa discretion wrongly exercised in 
admitting evidence under Order 41 Rule 27 can be set aside I 
fail to see why a wrong exercise of discretion in refusing to 
admit material evidence should be allowed to stand. 


Two other questions remain for determination. There is 
nothing to show that the lands specified in Exhibit IX are in- 
cluded in the sale deed to the plaintiff and form part of the 
plaint mentioned items. The lands in Exhibit IX are described 
by paimash numbers and there is nothing to show what the 
corresponding survey numbers are. I find no admission app“ 
earing anywhere to show that the items excluded by the decree 
of the Subordinate Judge as charity properties are the items in 
Exhibit IX. The allegations by the vakil for the appellant 
that certain items specified in the 3rd defendant's petition to 
raise additional issues (printed at page 84 of the printed papers) 
are not in the decree and certain items not in the petition find 
their place in the decree is not shown to be incorrect. There 
should bea clear finding as to which of the items claimed in 


the plaint and covered by the sale-deed to plaintiff were included 
in Exhibit IX and dedicated to charity. 


As regards mesne profits no reason has been assigned for 
not granting the prayer of the plaintiff for future mesne profits 
in respect of the lands which have been decreed to him. Order 
20 Rule 12 empowers the Court to assess future mesne profits 
and there is no reason to drive plaintiff to another suit. 


I would reverse the decree of the Subordinate Judge in so 
far as it dismisses the plaintiff's suit and direct the District 
Judge to dispose of the appeal after admitting the document 
sought to be filed in the light of the above observations. It will 
be open to the District Judge to raise further issues. Costs will 
abide and follow the result. 


As my learned brother takes a different view as to the 
powers of the High Court to interfere in second appeal,.I agree 
to the order of reference to the Full Bench proposed by him. 

K. Bashyam Aiyangar, and S. Panchapagesa Sastri, for the 
Appellant. 


The High Court can interfere under S. 100 Cls. (b) and (c) of the 
Code of Civil Procedure against the deeision of the Lower Appellate 
Court refusing to admit evidence under O. 41 R. 27 of the Code, 
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where the High .Court thinks the evidence ought to have been 
admitted : Ahelakh Roy vi Guggun Bhuggut 1. Where the Lower 
Appellate Court has not at all exercised the discretion to admit fresh 
evidence under O. 41 R. 27, it is open to the High Court ‘to entertain 
the appeal on that ground under S. 100. If the discretion was 
exercised wrongly by the Lower Appellate Court, the High Court can 
entertain a Second Appeal. Ram Piari v. Kallu ?, is a case in point. 
See also Kameswaramma v. Chelapathi 8, Arasappa Pillai v. Manicka 
Mudaliar *, Marimuthu Pillai v. Velu Pillai ®, Muhammad Siddiq v. 
Mahmudunnissa Ê, Durga Prasad v. Jai Narain T, and also the 
observations in Gawri Rai v. Bhaggin 8. See further as to the 
interference with improper exercise of discretion asa question of law. 
Mani Lal Bhandopadhya y. Khiroda Dasi 9, Talewar Singh v. Bhag- 
wan Das 1¢, Leslie Williams v. Haines Thomas Giddy 11, and The 
Queen v. Adamson 12, Discretion exercised in one way may be exer- 
cised in the other way by the appellate Court. Sanderson v. Blythe 
Theatre Company 15, In re Terrel 14. Vide also the observations of 
the Privy Council ‘with reference to excusing delay under S. 5 of 
the Limitation Act in Brij Indar Singh v. Kanshi Ram 15. 


T. M. Krishnaswani Aiyar and S. Visvanatha Aiyar, for the 


Respondents. n 


The power of the Appellate Court to take additional evidence 
under S. 107 Civil Procedure Code is only subject to such conditions 
and limitations as prescribed by the rules. The conditions and 
limitations are to be found in O. 41 R. 27. Under that rule the 
party has no right to adduce additional evidence in the appellate Court. 
But the power of the appellate Court to call for and take additional 
evidence is only when such Court thinks it necessary. Clause (æ) deals 
with the evidence rejected by the first Court. Cl. (b) refers to evidence 
which the appellate Court itself calls for because that Court feels that 
no proper judgment can be given without such evidence. We have 
further to take the limitation imposed by 5: 100 on the High Court in 
entertaining a Second Appeal. The High Court cannot interfere 
where the Lower Appellate Court has refused-to allow the appellant 





1. (874) 22 W.R. 263 at p. 269, a. (1900) I. L.R 23 A. 121. 

8. (1914) M. W.N, 864. 4, (1914) 16 M. L. T., 801. 

5. (1915) 82 I. O. 903. 6. (1916) T. L. R. 38 All, 191. 

7. (1911) I. L R. 88 All. 879. 3. (1915) 81 I. ©. 873 at p. 874, 
9. (1998) I. D. R. 20 Cal, 740 at p.745. 10. (1911) 12 Cal. W. N. 812. 
11 (1910) 21 M. L. J. 641 P.C. 12. (1875) 1 Q. B. D, 201. 


4g. (1903) 2K. B. 533at pp. 543 &b44. 14. (1882) 22 Ch. D. 478, 
15, (1917) I. L, R, 45 Cal, 94 at pp. 106 and 107, 


F. B. 
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to adduce fresh evidence. Mohesh Chunder Sheet v. Shoshee Mookhee 
Debia 1, Golam Mukdoom v. Mussamut Haffee Zoonissa 2. See Ram 
Piari v. Kallu 3: Durga Prasad v. Jat Narain * Kessowji Issur v. 
The Great Indian Peninsular Railway Company 5. No case has been 
cited where the Second Appellate Court interfered with the refusal to 
admit fresh evidence by the Lower Appellate Court. 


The standard isa sujective and not an objective one. Ambuja 
Ammal v. Appadurai Mudali®, and Garden Peach Spinning and 
Manufacturing Co. v. Secretary of State for India 7, were also referred 
to. 


The expression “or for any other substantial cause” is not 
to be read as a separate clause of Or. 41 R. 27. For in that case one 
should have expected it to be prefaced by “(c)”. The attempt to so 
read the words was in effect ‘made by Sir R. Finlay before the Privy 
Council i in the Kessowjz ease © and was not accepted by the Board. 

This construction is further in accord with the history of the 
section and the interpretation invariably placed upon it from time to 
time. The section as it stood in the earlier enactments was referred 
to and compared. 

K. Bashyam Aiyangar replied, 

The Court expressed the following 


. Opinion:—The Chief Justtice:—The attention of the learned 
Judges who made the reference does not appear to have been 
called to the long catena of decisions in Calcutta and to the deci- 
sions to the same effect in Allahabad.Shortly after the coming into 
force of the Code of 1859 it was decided by Sir Barnes Peacock 
and Jackson, J.— Beckwith v. Kishto Jeebun Buckshee § that no 
special or second appeal lay from q refusal by the lower appel- 
late court to admit fresh evidence under S. 355 .of that Code 
which re-appears as Order XLI Rule 27 of the present Code. 
The decisions in Mohesh Chunder Sheet v. Shoshee Mookhee 
Debia, 1 Golam Mukdoom v. Mussamut Hafee .Zoonissa and 
others 2, Kulpo Singh v. Thakoor Singh and another and In the 
goods of Prem Chand Mooushee: Upendra Mohan Ghose v. Gopal 


(1866) 6 W. R. 196. 2. (1867) 7 W.R, 489 ab p. 490, 

(1900) 1. L, R. 28 All, 121 bottom of p. 123. 

(1911) I, L. R. 38 Al. 879 at p. 381. 

(1907) I. L. R. 81 Bom 881 bottom of p. 388. 

(1912) I. L. R. 88 Mad. 414 at p. 416. 

(1914) I. L. R. 42 Cal. 675 at p. 681.° — 8. Marshall 278, 
9, (1871) 16 W. R. 429, 


Sak Se 
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‘Chandra Ghose, 1 are to the same effect, as are the decisions of 
the Allahabad Court in Ram Piariv: Kallu 2, and Durga Prasad 
v. Jai Narain 8. There are no reported decisions in Madras and 
Bombay as there must have’ been if this long line of authorities 


had ever been questioned in these Courts. It has, I think, long 


been the practice of all the High Courts not to entertain second 
appeals from refusals of the lower appellate court to admit fresh 
evidence under this rule. Iam not prepared to depart from 
this practice and would answer the question in the negative. 


- Ayling, J.:—In my opinion the answer to the reference must 
be in the negative. The effect of Order 41 Rule 27 clause (b) 
1S “to empower an appellate court to admit additional evidence 
provided it requires the evidence to enable it to pronounce 
judgment or for any other substantial cause. Whether it re- 
quires the additional evidence or ‘not is for the appellate court 
itself to say. and it is not for a superior court to control its 
discretion, or to say that it ought to have required it, where, as 
a fact, it did not. ‘I would respectfully adopt the reasoning of 
Sale, J., in In the goods of Prema Chand Moonshee : Upendra 
Mohan Ghose v. Gopal Chandra Ghose 1, which is in accora- 
ance with a long catena of early Calcutta decisions beginning 
with a judgment of Peacock, C.J,, and jackson Ts ape in 
Marshall’s Reports p. 278. That the word “‘ requires” in the 
corresponding section 568 of the old Code means nothing 
more than “needs” or “Ands needful’ has been expressly deci- 
ded by the Privy Council in Kessowji Issur v. Great Indian 
Peninsular Railway Company *, and this pronouncement, as it 
seems to me, concludes the matter if authority were needed. 


Sadasiva Aiyar, J. :—I ae that I have the misfortune 
to differ from my Lord and Ayling, Jẹ, on this reference. It 
having been now settled in this Court that good grounds for 
review are .also good grounds for the appellate court to allow 
further evidence to be adduced, the question whether the appel- 
late court exercised its discretion properly in refusing to admit 
such evidence seems to be clearly a question of law which we 
are entitled to consider in second appeal. 








41. (1894) I. L.R.21 Cal. 484. ° 2. (1900) I. È. R.-28 All. 121. 
3. (1911) I. L.R. 83 All 879, 4, (1907) I. L.R. 81 Bom: 881. 
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As regards clause (b) of O. 41 R. 27, | am,clear that “or for 
any other substantial cause” is not governed by the expression-the 
“ Appellate Court requires.” The 355th section in the old Civil 


‘Procedure Code (Act VIII of 1859) from which this Order 41 


Rule 27 has come down clearly shows that “or for any other subs- 
tantial cause” is an independent ground and is not governed by 
the words in the first portion of clause (b), there being no divi- 
sion into clauses in the old Act of 1859, S. 355. It cannot be 
argued for a moment that if the appellate Court notwithstand- 
ing that the condition in-clause (a) has been fulfilled, (namely, 
the Court from whose decree the appeal is preferred having 
refused to admit evidence which ought to have been admitted) 
refuses in appeal to admit such evidence, the second appellate 
court cannot interfere with that discretion so improperly excer- 
cised by the first appellate court. I do not see why when the 
condition in what I call the third clause, namely, the existence 
of any other substantial cause, is fulfilled and yet the discre- 
tion to admit additional evidence in such a case is wrongly exer- 
cised by the first appellate court, the second appellate court 
should be prevented from interfering. As regards the Allahabad 
and Calcutta cases, if they:meant more than that the discretion 
given in cases falling under clause (b) to the first appellate court 
should not be lightly interfered with by- the second appellate 
court, I respectfully differ from those decisions. Let me put 
the following illustration. The trial court in a clear case where 
it ought to have granted a review on the ground of conclusive 
evidence which was not in-the power of a party to produce hav- 
ing been afterwards discovered rejects the application for review 
—such rejection is not appealable. But this Court has power 
under its general revisional powers to direct the trial court to 
accept the application forreview. If so, why should the Court 
be powerless because a second appeal has been preferred from 
the decision of an appellate court which, in a similarly clear 
case, refused to exercise its discretion to admit additional 
evidence, such a case being (as I said) fully analogous to an 
application for review ? Further $. 105 clause (1) shows that 
even where an appeal might not lie from an order made by the 
appellate court (such as an order refusing to admit additional 
evidence) where the decree of the appellate court itself is 
appealed against in second appeal, the error in'the interlocutory 


~ 
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order refusing to admit additional evidence may be set forth as 
a ground of objection in the memorandum of second appeal. 

Again suppose that treating the order of a District Court 
refusing to admit additional evidence as an independent order, 
a revision petition had been filed ‘to this Court against that 
order, I see nothing to prevent us in “a clear case from setting 
aside that order in revision. Why should such a prayer 
for revision of that order be not embodied as a ground in the 
memorandum of second appeal. | 

In the result, I agree with Kumaraswami Sastri, J|., in say- 
ing that this Court has power in second appeal to consider the 
propriety of the exercise of the discretion of the District Judge 
as regards the admission of additional evidence though, of 
course, that discretion would not’ be interfered with lightly any 
more than the discretion of a court.rejecting a review petition 
would be lightly interfered-with in revision. | think that the 
power to consider and decide on the. question should be affire 
med as existing in this Court in Second Appeal. 

CUAL. 





PRIVY COUNGIL. 


PRESENT :—VISCOUNT HALDANE, VISCOUNT CAVE, LORD 
PHILLIMORE, SIR JOHN EDGE, AND MR. AMEER ALI. 


[On Appeal from the High Court of Judicature at Madras. ] 


Mrs. Annie Besant .. Appellant * 
Paget v. 
The Advocate General of Madras and another. Respondents. 


Press Act (I of 1910) S. 8 Sub-sge. 1, S. 4, Sub-5. l, Ss. 17 and 22—Liberty 
of the Press—Conirol of printing presses-declaration by possessor of printing press- 
deposit of security—Magistrate’s power to dispense with security or to cancel or vary 
order relating to security—Whether judicial or administrative—Need the person 
affected be -heard—Order forfeiting deposit— Réevision—-Certiorari— Bringing into 
hatred or contempt—Aliack upon a system as distinguished from attack upon a class 
— Press Act and Penal Code compared and contrasted—Practice of Privy Council 
in criminal cases—Limitations on the Commuitiee’s powers— Printing Presses and 
Newspapers Act, 1867 (Act XXV of 1867) Ss. 4, 5.” 

The Indian Prass Act, (I of 1910) contemplates that in ordinary cases security 
shall be deposited by the owner of a printing press used for printihg a newspaper, 
and the only duty of the Magistrate 1s to fix the amount and to receive it. The 
proviso to 8. 3 Sub-S. 1 gives him the power for special reasons to dispense with 
any deposit, but the same proviso also gives him -the power to cancel any such 
order of dispensation, and the necessary consequence of such cancellation will be 


* P, O. Appeal No. 18 of 1917.. Feb. 4 17, 18, 20 & March 3, & 14, 1919, 
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that security will have to be- deposited according to the amount thereupon fixed - 
by him -within the limits prescribed by the Act, as would be done in normal . 
course on the first’ making of tha’ declaration required from every person who 


= 


keeps in his‘possession a printing press. ee a . 
“The action of the Magistrate in- requiring or dispensing with a deposit or 
in cancelling an order dispensing. with a-deposit is administrative and not judicial: ’ 


nor is he bound, strictly speaking, to-hear the person affected by his order, though 
it may be more discreet to do so 


_ The powers of the High Courts which have inherited the ordinary or extra- 
ordinary jurisdiction of the. Supreme Courts to issue writs of certiorari have not 
been taken away by the provisions of S. 485 of the Criminal Procedure Codo and 
B. 115 of the Civil Procedure Code of 1908. ` But semble, that assuming the order- 
of the Magistrate to bea judicial order, the power to issue a writ of certiorari 


against any such order would be taken away oy 5 22 of the Indian Press Act (I 
of 1910). ` l 


The provisions of the Indian Press Act, S, 4, as to the forfeiture of deposits 
ara closely analogous to those of ‘Ss. 124A and 153A of the Indian Penal Code. 
Both sets of provisions attempt to balance two important public considerations 
the undesirability of anything .tending to excite sedition or to excite strife bet- 
ween Classes and the undesirability of preventing any bona fide argument for. 
reform. baer es 

In substance the question under olause (c) of S. 4 Sub-S. (0 ) of the Indian 
Press Act comes to this; are the words used such ag in fact to excite; or do they ` 
disclose an attempt (which implies mtention) to excite, hatred, contempt or dis- 
aflection towards the Government-.or ofany’ class or section -of ‘Elis Majesty's . 
subjects in India; and in judging the question . of intent, the publisher must be 
deemed to intend that which is the natural result of the words used having 
regard, among other things, to the character and description of that part of the 
public who are to be expected to read the words. : 


An attack upon a school of opinion does not necessarily involve an imputation 
upon the class who hold or give effect to that’ opinion. But one is apt to lead to 
the other, and in judging whether the second exists regard musi be had to the 
fact that the words in clause O, which refer to the hatred or contempt of á class 
or section are not limited by Explanation 2. In this respect the Press Act differs 
from the Penal Code. i - : 


“T he Board in this case obsérved that as they found that the Statute applica- 
ble had been properly construed’ by thé local ‘tribunal, they would not in any 
event, having regerdto the constitutional limitations on their functions in 
criminal cases, have considered. themselves justified in interfering: but.that if 
they had thought it proper to look into the matter in detail, they would have held 
that cn the merits the Court’ appealed from was right in supporting the declata- ~ 


tion of forfeiture. - ih 


Consolidated appeals by special leave from two judgments 
of the Madras High Court,.both dated October 18, 1916, 


The facts of the case and the main provisions of the Statutes 
concerned are set out in their Lordships’ judgment. Full reports of 
the earlier proceedings are contained in 39 Mad. 1085 and 39 Mad. 
1164. The appellant's application to the Madras High Court for leave to 
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appeal from their judgments was refused,—Abdur Rahim, Offg C. J., 
and Seshagiri Ayyar, J., holding that the Court had no power to grant 


leave to-appéal, though. Ayling J. considered that leave could and- 


should be given under Clause 39 of the Letters Patent. Appellant 
thereupon obtained from the Privy Council. special leave to prefer 
the present appeals.- a 

Upjohn, K.C., J. Robertson Christie, E. C. and W. Ingram for the 
appellants 

The Supreme Court of Madras had the same right to issue writs 
of certiorari as the Kings Bench have in England. -That -juris- 
diction was given them by the Letters Patent of 1800 constituting 
the Supreme Court. The right formerly vested in the Supreme Court 
was preserved to the High Court by the Charters of 1861 and 1865 by 
cl..17 of the Letters Patent of 1865, and the Government of India Act, 
1915, S. 106. - ee 

‘Tt is true that the Madras High Court has never before issued 
certiorari : but this does not affect its power to issue that writ.- Such 
power has in fact ben exercised-by other High Courts which are on 
precisely the sume footing, Nundo Lal Bose v.The Corporation for the 


Town of Calcutta 1. -The righttoa writ of certiorari can-be taken 
away by statutory provisions only by express words, anid in clear terms: 


Rea: v. Moretey 2, Rex v. Plowright 3, Rv. Jukes 4, Rex v. Cashio- 
bury Justices 5, Colonial Bank of Australasia v. Willan 8. 

S. 22 of the Indian Press Act, 1910, which is said to take away 
the right to the writ, is not sufficiently precise in its terms; in addi- 
tion fo which the Madras High Court. had jurisdiction to interfere 
under S. 435 of the Code of Criminal - ‘Procedure. 


Nor is this a case where certiorari - was a matter of discrétion, 


only, as in Regiita v. Nicholson *. 

Here the appellant was not complaining of a public grievance, but 
of one peculiar to herself: she was entitled to the -writ ea debito 
justitiae: Queen v. Justices of Surrey 8. ~- . 

S. 22 itself in terms excepts an application’ to the High Court 
under S. 17: upon an application under S. 17 the ` application cat 
raise any objection to the forfeiture, either in law or in fact: this, 
includes an objection to’ the order to make the deposit, , 

The High Court erred i in holding that the making of the order of 
May 22, 1916 cancelling the order of dispensation and requiring 





” (1886) L a R. 11 Cal, 975." | 2. (1760) 2 Burr. 1041, 
~ (1686) 8 Mad. Rep 94. - , (1800) 8 T. R. 549, 
re (1823) 3Dowl.& R, 85 ° (1874) 5. P. C. 447, 
`^ 7, - (1898) 2 Q. B, 455, 471. (1870) 5 Q. B 466, 
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appellant to make the deposit) was an administrative act upon the part. 
of the Magistrate, and as such not open to review. The powers of a. 
Magistrate under S. 3 of the-Indian Press Act, 1910, no doubt, include | 
some which are merely ministerial: but the power to cancel or vary an 
order of dispensation.is not one of them. Such a power is -something. 
to be doneaccording to the rules, of reason and justice, not according to, 
private opinion, Sharp V. Wakefield 1. Itis “the exercise of a right or 
duty to decide” Rex- v. Woodhouse. 2 


The Act differs from Act XXV of 1867 as to the class of 
Magistrate by whom the order is to be made: this shows a judicial act, 
was intended. i ; 

- Assuming that the High Court had, as we contend, jurisdiction to” 
review the order of May 22, 1916; either by certiorari or under. S. 455 
of-the Criminal Procedure Code, the order should have been set aside. 
as invalid, and this for two reasons :— 

(1) Upon the true construction of S. 3 (1) of the indian 
Press Act 1910, once- the Magistrate has made an order dispensing 
with-a deposit, he has no power to order a deposit to-be made. . The 
power given by the proviso to cancel or -vary an order is in qualifi- 
cation of the-power given in the earlier part of the section: it.is not 
in qualification of the power to dispense with a deposit, which is given. 
by the proviso itself. If the section is ambiguous it ,should-be 
construed in favour of the subject: 


(2) The appellant was given no TTA T of being heard. It i is a 
duty lying upon every one who decides anything to listen to both sides 
(Loreburn, L. C.,-in Board of Education v. Rise 8). Irregularity of 
proceedings is expressly mentioned as a ground of review in S. 435 of 
the: Code of Criminal Procedure. 


Assuming that the order of May 22, 1916, requiring EE was 


not open to review, or if open to review, was valid, we submit that the 
. order of forfeiture of August 25,.1916 is bad.. The Indian Press Act | 


is such a severely restrictive Act that it should be. construed as 
favourably to the subject: as possible. Ona fair and reasonable 
interpretation, none of the articles complained of falls within S. 4 
sub-S. 1. The High Court did not give effect to Explanation 
II, which provides that “ comments expressing disapproval’ of 
Government measures without exciting or attempting to excite 
hatred, contempt or disaffection do notcome within the scope of 
clause (C) The Government admit that to advocate Home Rule for 
India is not in itself a ground for forfeiture : yet this is all that 
appellant did. 2 


1. (1891) A. C. 173, 179, 2 (1906) 2 K. B. 601, 534, 
; _ 1, (1911) A. O: 179 at p, 182; 
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` Further, we:submit that the Indian: Press:Act, 1910,’and especially 
S. 22 thereof, is ultra’ vires the’ Indian’ Legislature.. If contravenes 
the proviso to S. 65 of the Government ‘of India Act,- 1858, 
(21 and 22 Vict. C. 106) which was in -force when it was enacted. 
So far as it‘interferes wtih constitutional’ rights itis not validated by 
the :Government of .India (Amendnient) Act, 1916,- (6 & 7 Geo. V: 
c. 37.). s. 2. The object of S. :65 ‘of the Government ‘of India 
Act, 1858, was to prevent the Subordinate legislation from tampering 
with those fundamental rights on which the allegiance ofthe subject 
eae In re Ameer Khan 1. 08 
_. There are certain. constitutional ekis which bind the: subject- and 
the Crown one to another. The Indian: Press Act. violates- those 
rights.in so far. as it interferes, with, the liberty of, the press, gives the 
executive Government arbitrary -powers-over: stie sub ject:s S „property, 
and in other respects. : tee 
Sir Erle Richards, K.C.,De Grusthen, K C; and Ketnwor thy Broan 
for respondents. ‘ 
‘The order of May 22 1915, was valid,- he ‘order dispans ing with 
security is an order under sub-sec. 1 to 3. of the. Indian Press Act, and 


may therefore, under that very sub-section be varied or. cancelled. If it- 


does . ‘not apply to an order for dispensing with security the. word ‘ ‘can. 
cel” is meaningless: the only other case is:when the press is NO longer 
kept, and that is specially dealt with by S. 24. The words or may” in the 
proviso toS. 3 (1) show that.the power to cancel. or vary isa substantive 
power, applying to all orders under the sub- -section, . including an order 
dispensing with security. The Act nowhere requires the magistrate 
to hear the party affected before making an order: such a requirement 
would often involve inconvenient delay, and that may have preven- 
ted the requirement. Under sub-sec. 2-the local Government can as a 
purely administrative act require such deposit as they please in the 
case of an existing press: it would be strange if the position under 
sub-section 1 were different, It was in the appellant's power to ‘apply 
to the Magistrate to cancel or vary his ordér under the Proviso. An 
exparte order is not necessarily contrary to natural justice: itis a 
common practice to make ex parte injunctions: all such orders are 
subject to the implied right to apply. for their discharge. 

The making of the ‘qrder ‘of “May -22, 1916 was a purely 
administrative or ministerial act. “The:mere fact that the person 
making it was a magistrate does not tender it liable. to appeal or revi- 
sion, whether by certiorari or ‘otherwise: Minakshi , Naidu v. Sub- 
ramanya Sastri 2 , Vijiaraghavalu Pillay v. Theagaroya Chetty, 8 


“1. (1870).6 Ben L. R. 892,450 452 &e ~ ‘2. (1887) DERU Mad. 26, 
8. 1914) I L,R,38 Mad. 681-27 M, L. J. 227, `` ` A 
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The statutory powers of revision given by the Code of Criminal 
Procedure 1898 (Ss. 435, 439)and the Code of Civil Procedure, 1908 
(S. 115) so far as they apply, supersed2 proceedings by certiorari. The 
rule that the right to certior ari can only be taken away by express 
words does not apply to these statutory provisions. The power to 
revise is discretionary, and this is not a case where it should be 
exercised if it existed: not only has there been delay, but at the time of 
the application the deposit had been forfeited: the order was merged 
in the order of forfeiture. 

The High Courts’ right of review under S. 435 of the Code of 
Criminal Procedure is excluded by S. 22 of the Indian Press Act. The 
appellant is in this dilemma: if the making of the order was a procee- 
ding under the Act, the High Court has by S.22 no power except 
under S. 17: if it was nota proceeding under the Act, it was a mere 
administrative order andthe High Court cannot interfere with it 
at all. l 

Upon the merits, the articles fall within S, 4 subs. 1. of the Act. 
The question greatly dəpends upon local conditions, with which the 
judges of the High Court would bə wall acquainted. But the matter 
is not really one for the Board's decision, as the question comes be. 
fore them on an appeal under the prerogative in acriminal matter, 
and in the absence of special circumstanc2s which are not shown to 
exist here, the Board will not interfere, upon such an appeal, with the 
decision of the local tribunal. Arnold v. King Emperor 1, Dal 
Singh v. King Emperor 2. 

Unjou.n, K. C.. replied. 

Their Lordships’ judgment was delivered (May 13, 1919) 
by 

Lord Phillimore :—These are two appeals for which the 
appellant, Mrs. Besant, obtained special leave from His Majesty 
in Council against two decisions of the High Court of Judicature 
at Madras, 

They arise in the following circumstances :--There are in 
India two legislative Acts of the Governor-General of India in 
Council relating to printing, one being the Printing Presses and 
Newspapers Act No. XXV of 1867, and other being Act No. 1 
of 1910 entitled “An Act to provide for the better control -of 
the press,” and shortly “The Indian Press Act, 1910.” Under 
the first Act, Section 4, the person who keeps in his possession 
a printing press must make and subscribe a ‘declaration 
before a magistrate, stating that hehasa press for printing, 


1, (1914) D R. 411. A. 149=26 M. È. J. 621=41 Cal, 1023 (P. O.) 
9, (1917) L. R. 44 I. A. 187=33 M. L. J. 555. 
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and where it is situated. And by section 5 no printed periodical 
work containing public news, or comments on public news, 
shall be published without the printer and publisher making a 
declaration stating that he is the printer or publisher, the name 
of the periodical and the place waere the printing or publishing 
iS conducted. 


Under the second Act, section 3, sub-section 1, the person 
making the declaration is required to deposit before a magis- 
trate in money, or in certain securities, a sum not being less 
than Rs. 500, or more than Rs. 2,000, as the magistrate may 
think fit to require. 

But the magistrate may, for special reasons which he is to 
record, dispense with the deposit, and he has certain powers 
of cancelling or varying any order made under this sub-section. 

By section 4 of the Act the local Government, when it 
appears to it that any printing press in respect of which any 
security has been deposited, is used for the purpose of printing 
any newspaper which contains words, signs or visible represen- 
tations of a nature deemed to be objectionable under the detail- 
ed provisions of the section which will be hereinafter specifically 
set forth, may by notice in writing addressed to the keeper of 
the press, declare the security and all copies of the newspaper 
wherever found forfeited to His Majesty, and after the expiry of 
10 days from the date of the issue of the notice of forfeiture, the 


declaration required of every keeper of a press is to be deemed 
to be annulled. 
By section 17 :— 


“Any person having an interest in any property in respect of which an order 
of forfeiture has been made under section 4° . . . . [or under certain other 
sections not material to the present Appeal] ‘‘may, within two months from the 
date of such order, apply to the High Court to set aside such order on the ground 
that the Newspaper . . . . in respect of which the order was made did not 
contain any words, signs,or visible representations of the nature described in 


geotion 4, sub-section 1.”’ 

And by section 18:— 

“Every such application shall be heard and determined by a Special Pench of 

the High Court composed of threo Judges. sett 

By section 23, anyone: who keeps i in his possession a press 
without making a deposit under section 3 when required so to 
do, shall be liable to the same penalty asif he had failed to 
make the declaration required by the first Act. 
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On the 2nd December, 1914, the appellant being the 
owner and keeper of a printing press, and printer and publisher 
of a newspaper called at that time, and thereafter, “New India,” 
made the declaration required of her under the Act of 1867, 
and the magistrate before whom it was made using the power 
of dispensation given to him by section 3 of Act I of 1910, 
thought fit to dispense with the deposit of the security which 
under the provisions of the same section she would otherwise 
have had to give. The document in which the dispensation. 
was embodied is not contained in the record of these appeals, 
and their Lordships have not before them the reasons which 
the magistrate recorded as the grounds for granting this 
dispensation. 

On the 28th May, 1916, the appellant received a notice 
from the magistrate dated the 22nd May, in which it was stated 
that he, under sub-section 1 of section 3, cancelled the order 
dispensing with the security and required her within 14 days to 
deposit Rs. 2,000 as security. 

In accordance with this order the appellant, under protest, 
as she says in one of her affidavits, deposited the security. 

On the 28th August, 1916, she was served with an order 
dated the 25th August and made by the Governor-in-Council 
reciting that 20 passages published in the newspaper and iden- 
tified in the order were of the nature described in sub-section 1 
of section 4 of the Act of 1910, and declaring that the security 
which the appellant had deposited and all copies of “New India”’ 
wherever found were to be forfeited to the Crown. 

The appellant thereupon purparting to avail herself of the 
provisions of section 17 of the Act presented her petition to a 
Special Bench of the High Court of Judicature at Madras, 
praying that both the order of the magistrate requiring security 
and the order of the Governor-in-Council should be revised 
and set aside. It being, however, obvious that the procedure 
under section 17 was not available for questioning any act-of 
the magistrate, the appellant the next day presented what is 
called a Criminal Revision Petition under sections 106 and 107 
of the Government of India Act (5 and 6, George V. c. 61) and 
section 435 of the Code of Criminal Procedure. This applica- 
tion, also described in the course wf the proceedings as an 
application for a certiorari, was also heard by the Special Bench. 
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After argument, both applications were refused ; all the 
Judges agreeing that they should be refused, but not being in 
agreement asto the grounds on which the revision petition 
failed and not being wholly in agreement as to all the articles 
in the newspaper which might merit condemnation. 


The petitioner thereupon applied to the High Court for 
leave to appeal in both cases, and on this leave being refused by 
the High Court applied to His Majesty in Council for special 
leave to appeal, and this leave having been given (as already 
stated) in respect of both orders, both matters are now before 
their Lordships. 

It will be convenient to consider first the application to 
quash the order of the magistrate. This question divides itself 
into two parts: was the procedure adopted a competent and 
suitable method of reviewing the order, and if it -be open to 
review is it to be deemed an illegal and unwarranted order? 


It is convenient to consider first the nature of the order, or 
supposed order. The Statute contemplates that in "ordinary 
cases security shall be deposited, and the only duty of the 
magistrate is to fix the amount, having regard to the two limits, 


and to receive it. 

Then follows the proviso :— 

“Provided that the megistratea may, if he thinks fit, for spacial reasons to be 
recorded by him, dispense with the deposit of any security or may from time to 
time cancel or vary any order under this sub-section.” 

It was contended before their Lordships that to read this 
proviso as enabling the magistrate to’.cancel or vary an order 
of dispensation would be to make a proviso upon a proviso, 
and to collect a positive enactment out of that which was only 
a qualifying provision. But it is well settled that there is no 
magic in words of proviso, and that the plain meaning must be 
given to the words of the legislature, and those words enable 
the magistrate to cancel or vary any order made under the sub- 
section, which should mean among other orders orders of 
dispensation. 

If the magistrate having fixed the minimum security may 
vary his order by imposing the maximum, there is no reason 
why he should not, as time goes on, think fit to require 
‘security when at first he thought ft to require none. Under 
the second sub-section a power of requiring a deposit, where 
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none up to that moment had been required, is given in certain 
cases to the local Government, and it is natural to suppose that 
what the local Government may do ina proper case under 
sub-section 2, may be done in a proper case by the magistrate 
under sub-section 1. Itis.ssomewhat difficult to find any case, 
other than this one, to which the word cancel would be pro- 
perly applicable. If the normal course is adopted, and a depo- 
sit is required, and if the magistrate thereafter thinks it too 
much or too little, the appropriate word for the new order is 
that it is one varying the old, But if he were to cancel simpli- 
citer an order fixing the deposit ata particular sum, itis 
difficult to see what would happen. There must be a deposit 
unless there is a posilive order of dispensation ; the cancelling 
of an order fixing the deposit at say Rs. 2,000, would leave the 
keeper of the printing press in the position of having to apply 
to the magistrate to make some further order, either fixing a new 
sum or dispensing with any ; and till such new order had been 
made and complied with, the keeping of the printing press would 
apparently be an unlawful act, so that the cancellation of the 
order fixing the deposit at Rs. 2,000 would be injurious instead 
of beneficent to the keeper of the press. But if the magistrate 
had originally thought ft to dispense with security and after- 
wards changed his mind, the right phrase to use would be that 
he had cancelled his order of dispensation. 

Their Lordships are therefore of opinion that the magis- 
trate has power under the section to cancel an order of diss 
pensation, the necessary consequence of which will be that 
security will have to be deposited, according to the amount 
thereupon fixed by him within the ‘limits prescribed, as would 
be done in normal course on the first making of a declaration. 

Their Lordships are in agreement in this respect with the 
opinion of Ayling, J., and in disagreement with the view of 
Seshagiri Aiyar, J. The officiating Chief Justice Abdur 
Rahim, J., agreed in principle with Seshagiri Aiyar, J., and so 
expressed himself in his judgment upon the other application, 


It is next contended on behalf of the appellant that the 
act of the magistrate in cancelling the dispensation was a 
judicial order, and was bad, because she was given no 


opportunity of being heard before an adverse Ore was made 
against her. 
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To this argument several answers have been given; that 
the order might be treated as an ex parte order which it would 
have been open to her to move to discharge instead of 
complying with it asshe did under protest; thatasa judicial 
order it was still one made by the magistrate within the exercise 
of his jurisdiction, and that the omission to hear her was only 
an irregularity which could not be reviewed, or at any rate 
could not be reviewed by process of certiorari ; and lastly, that 
the act was nota judicial act but one done in the exercise of 
administrative functions, 


It was on this last ground that all three Judges in the High 
Court decided the point against the appellant; and without 
pronouncing any opinion on the other grounds their Lordships 
agree that this one furnishes a sufficient answer. 


The magistrates to whom this power is en‘rusted by the 
Act are the District Magistrates and the Chief Presidency Magis- 
trates. Those to whom power was entrusted by the Act of 1867 
were “any person exercising the full powers of a magistrate,” 
and were to include ‘‘ Magistrates of Police and Justices of the 
Peace.’ At that time there were no Chief Presidency 
Magistrates. = 

It was argued before their Lordships that the change in the 
second Act, that is in especial the substitution of the Chief 
Presidency Magistrate for territory within his jurisdiction, 
showed an intention on the pari of the Legislature to make the 
action of the magistrate judicial and not administrative. But 
their Lordships do not think that this. change alters the - nature 
or character of the action of the magistrate. itis true that the 
duties of the Chief Presidency Magistrate are primarily judicial : 
but the magistrates outside the Presidency town exercise both 
judicial and administrative functions, and the district mayistrate 
is principally an administrative officer. These two considera~ 
tions appear to balance one another. The action of the 


magistrate under sub-section 1 of S. 3 is (like the action of the © 


magistrate under Sub-section 1 of S.-8), analogous to the action 
of the local Government under the second sub-section in the 
same clauses, and the action of the local Government is clearly 
administrative. 

It being once estsblisaed that the normal course is to have 
a deposit, the action of the magistrate in increasing or diminish- 
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ing, withdrawing or imposing, is a pure matter of administrative 
discretion. It is only in one case that he is to record his 
reasons and that is when there is a departure from the normal, 
and the object of recording them is, as the Officiating Chief 
Justice rightly said, for the information of his superiors in the 
Government. . 

Further, in this connection the provisions of 5, 22 upon 
which comment will shortly be made, must not be left out of 
sight. Ifa declaration of forfeiture by the local Government 
can only be questioned in one respect and by one method, it 
isnot unreasonable to suppose that the legislature did not 
intend to open the Courts of aw to enquiries as to the exercise 
of so comparatively unimportant an official act, discretionary 
and in some respect facultative as it is. 

The act of the magistrate is after all only the withdrawal 
of a privilege which need never have been granted. It is not 
like a condemnation in which case justice requires that the 
person to be condemned should first be heard. It would have 
been in their Lordships’ opinion more discreet, and it would 
have removed an occasion for comment and complaint, if the 
magistrate had given the appellant some opportunity for 
making her observations before the privilege was withdrawn ; it 
might have been a wiser discharge of his duty as an officer. 
But, having said this, their Lordships are unable to go any 
further. 

It results, therefore, that if the order of the magistrate was 
open to examination, either upon process of certiorari or bya 
way of revision, the consequence of an examination would be to 
leave the order as it stands ; and this consequence is not without 
its bearing upon the question, which is prior in order of reason- 
ing, whether it was competent to the Court to enter upon any 
such examination. The appellant based her demand partly 
upon the Code of Crimina! Procedure and partly upon the 
supposed common law power to granta writ of certiorari. She 


~ did not rely upon the power of revision given by the Code cf 


Civil Procedure, 
It is not easy to see . how these proceedings could be 


deemed criminal proceedings within the Code of Criminal 
Procedure. They are not proceedings against the appellant as 


charged with an offence. They are, at the utmost, proceedings 


which rendered the appellant, if she should thereafter commit a 
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criminal or forbidden act, open to a particular form of 
procedure for a penalty. 

In any view,as their Lordships have intimated their opinion 
that the magistrate in withdrawing the order of dispensation 
was not acting judicially, it follows that this is not a case for 
revision under the Code of Criminal Procedure. 

As to certiorari it was contended on behalf of the respon- 
dent in the High Court, that there is no power in the High 
Court to issue a writof certiorari, or alternatively that the 
provisions of S. 22 forbid recourse to this writ in cases which 
come under the Press Act. 

As to the first point it would seem that atany rate the 
three High Courts of Calcutta, Madras and Bombay, possessed 
the power of issuing this writ (see Re the Justices of the Supreme 
Court of Judicature at Bombay 1 and Nundo Lal Bose v. The 
Corporation for the Town of Calcutta ?). Whether any of the other 
Courts which are by definition High Courts for the purposes 
of this Act have the power to issue writs of certiorari is another 
question. . 

Supposing that this power once - existed, has it been taken 
away by the two codes of procedure? No doubt these codes 
provide for most cases a much more convenient remedy. But 
their Lordships are not disposed to think that the provisions of 
S. 435 of the Criminal Procedure Code and 8. 115 of 
the Civil Procedure Code of 1908 are exhaustive. Their Lord- 
ships can imagine cases, though rare ones, which may not fall 
under either of these sections. For such cases, their Lordships 
do not think that the powersof the High Courts which have 
inherited the ordinary or extraordinary jurisdiction of the 
Supreme Court, to issue writs of certiorari can be said to have 
been taken away, k 

But assuming thatthe power to issue the writ remains, 
and that it might be exercised notwithstanding the existence of 


procedure by way of revision, S. 22 has still to be considered. - 


By that section. 

“ Every declaration of forfeiture purporting fo be made under this Act shall, 
as against all persons, be, conclusive evidence thet the forfeiture therein referred 
to has taken place ; and no proreeding purporting to be taken under this Act shall 
be called in question by any Court, ept the High Court on such application as 
aforesaid, and no civil or criminal proceeding, excapt as provided by this Act, shall 


` 1. (1829) 1 Knapp, pp. 1, 49, 51, 55 2. (1885) I. L. R, 11 Cal. p. 275. 
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be instituted against any person for anything done or in good faith intended to be 
done, under this Aot. 

As to this section it was contended on behalf of the appel- 
lant that as the writ of certiorari was not in terms said to be 
taken away the right to it remained, notwithstanding the very 
express, but still general words, of this section. 


However that might be according to English paw: where 
there is no such revision procedure as in India, their Lordships 
see no reason for narrowing the express words of the Indian 
Act. Certiorari according to the English rule is only-to be 
granted where no other suitable remedy exists. If the order 
of.the magistrate were a judicial order, it would have been 
made inthe exercise either of his civil or of his criminal jurisdic- 
tion, and procedure by way of revision would have been open. 


ven were it to be said that the order was of that quasi 
judicial kind to. which certiorari has sometimes been applied 
in England or in: India, the Press Act may quite reasonably 
have intended to take it away, and there is no reason why 
full effect should not be > given to its language. 

It was contended i in the High Court and before this Board 
that it was beyond the competency of the Indian - Legislature 
to enact S. 22 and possibly~even to enact the Press Act, 
This argument which was mainly founded upon the language of 
Norman, J., in the case of Ameer Khan} received some en- 
couragement from the Officiating Chief Justice. But their 
Lordships find themselves unable to appreciate it. 

The order of the High. Court -dismissing this application 
was thérefore right, -and the appeal from it must be dismissed. 


If their Lordships thought that the appellant had made any 
way, they would have had to consider whether she was not, 
according to the practice prevailing in cases of certiorari, too 


‘late in making her application. Indeed, what ‘advantage the 


appellant would have gained ifshe had succeeded upon this 
application is not very apparent. The power of the local 
Government to make a forfeiture under S. 4 no doubt de- 
pends upon there being a-deposit to forfeit. But at the time the 


order was made, 25th August, 1918 there had been in fact a 
deposit since 5th June; and the Oni had taken no steps 








1. (1870) 6 Ben. L R. p. 451. 
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to get herself relieved from the order made on the 22nd May 
directing the deposit, or to get it back. Even were it contended 
that the deposit ought to be regarded as having been so un- 
warrantably exacted that it ought to count as non-existent, there 
was nothing to show that the Local Government was or ought 
to have been aware of this. Further, S. 22 makes the declara- 
tion of the Local Government conclusive as to there being 
a forfeiture. 


Lastly, the appellant made no application by way of certio- 
rari or otherwise to quash the declaration of forfeiture ; and the 
, only way in which it was attacked was by using the procedure 
under S. 17, which, as pointed out in the High Court, 1s available 
only for one purpose, that is, of showing on the merits that the 
published articles were not deserving of forfeiture. 


Their Lordships have now to deal with the other appeal. 
S. 4, sub-section 1, of the Indian Press Act is, in so far as it is 
material, in the following terms :-— 


“(1) Whenever it appears to the Local Government that any printing press 
in respect of which any security has been deposited as required by 5. 8 is 
used for the purpose of printing or publishing any newspaper, book, or other 
document containing any words, signs, or visible representations which are likely 
or may have a tendency—direotly or indirectly—whether by ‘inference, suggestion, 
allusion, metaphor, implication, or otherwise. 

a » '. * * * 


“ (o) to bring into hatred or contempt His Majesty or tho Government ` estab- 
lished by law in British India or.the administration of justice in British India, 
or any Native Prince or Chief under the suzerainty of His Majesty or any olass or 
section of His Majesty’s subjects in British India, or to excite disaffection towards 
His Majesty or the said Government or any such Prinoa or Chief ; or 

‘"(e) to encourage or incite any perron to interfere with the administration 
of the law or with the mgintenance of law and order. 

s * + * x r 
The Local Government my, by notice in writing to the keeper of such printing. 
press, stating or describing the words, signs, or visible representations which in ita 
opinion are of the nature described above, declare the security deposited in respect 
of such press and all copies of such newspaper, book, or other document, wherever 
found, to be forfeited to His Majesty. 

‘BXPLANATION I.—In clause (c)the expression ‘disaffection’ includes disloyalty 
and all feelings of enmity. 

“EXPLANATION II.—Comments expressing disapproval of the measures of the 
Government or of any such Native Prince or Chief as aforesaid with a view to 
obtain their alteration by lawful means, or of the administrative or other action 
of the Government or of any such Yexcva Prince or Ohief or of the administration 
of juatice in British India withoyt exciting ot attempting to excite hatred, 
contempt, or disaffection do not come within the scope of clause (c).” 
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The notice of forfeiture issued on the 25th August, 1916, 
stated that in the opinion of the Governor in Council 20 passages 
published in the appellant’s newspaper on various dates from 
the 7th June to the 17th August were of the nature described 
in S. 4, sub-section ], and declared the security deposited by 
the appellant to be forfeited. The articles in question were 
numbered consecutively from 1 to 14, seven articles being 
numbered 4, and marked with consecutive letters of the alphabet. 
Thereupon the appellant availed herself of the remedy given 
to her by Ss. 17 and 18,and applied to a Special Bench of 
the High Court to set aside the order on the ground that the 
newspaper did not contain “ any words, signs or visible repre- 
sentations ” of the nature described in S. 4, sub-section 1. 


This application as already stated was heard by the same 
Judges as those who sat upon the application for a certiorari. 
In the unanimous opinion of the Bench, the articles numbered 2, 
11, and 13 were within the terms of S. 4, sub-S. J, clause (c) 
Seshagiri Aiyar, J., thought that article 11 was also obnoxious to 
clause E. The majority of the Bench, that is to say, the Officia- 
ting Chief Justice and Ayling, J., thought articles 1, 6,10 and 12 
obnoxious to clause (c) Ayling, J., thought article 7 obnoxious 
to clause (e) and articles 9 and 14 obnoxious to clause (c) 
Seshagiri Aiyar. J., thought article 8 obnoxious to clause (c) 
In accordance with these conclusions the Court dismissed 
the application made by the appellant. 


The balancing of important political considerations which 
is effected by adding explanation No. 2 to the enacting words 
which are found in the earlier part*of the section has its analogy 
in Ss. 124A and 153A of the Indian Penal Code. The langu- 
age is not precisely the same, but there is the same delicate 
balancing of two important public considerations, the undesira- 


bility of anything tending to excite sedition or to excite strife 


between classes and the undesirability of preventing any bona 
fide argument for reform. 
It is perhaps not easy to see how explanation 2 with 


2 its 
qualifications, adds to, or detracts from the direc: language of 
clause C. A similar observation might be made upon S. 124A 
of the Penal Code. The utmost that can be said; is that 


the addition of the explanation with its apparent repeii of 
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the positive enactment in the guise of a qualification of the ex- 
planation shows an almost meticulous care by the Legislature 
to balance the two considerations, prominence being given to 
the first consideration in the first part of the section, and to the 
second in the explanation. 


In applying these balancing principles it is inevitable that 
different minds may come to different results, one mind attaching 
more weight to the consideration of freedom of argument, and 
the other to the preservation of law and order or of harmony. 


The S. 124A of the Indian Penal Code has been the 
subject of careful consideration in the cases of the Queen Em- 
press v. Tilak, 1 (in which case this Board refused leave to appeal. 
See 25 I. A. p. 1), the Queen Empress v. Ramchandra Narayan ? 
and the Queen Empress v. Amba Prasad,® and though as 
already stated the language of this section is not precisely the 
same as the language in the Press Act, these judgments are of 
considerable assistance towards the construction of section 4. 


In substance the ‘question under clause C of section 4, sub- 
Sec. I, comes to this; are the passages such as in fact to 
excite, or do they disclose an attempt (which implies intention) 
to excite, hatred, contempt or disaffection towards the Govern- 
ment or of any class or section of His Majesty’s subjects in 
India ; and in judging the question of intent the publisher must 
be deemed to intend that which is the natural resultof the words 
used having regard, among other things, tothe character and 
description of that part of the ee who are to` be expected 
to read the articles. e 


As regards the question of hatred or contempt of a class or 
‘section, it was argued that the object of the article was to attack 
the system, not a class or section. It may be assumed, for the 
purposes of this case, that there may be reference to a class or 
section of His Majesty’s subjects so couched as to show that the 
attack is merely upon a school of opinion, and that unless the 
language is such as to excite hatred or contempt of persons, 
it may escape condemnation. But assuming this, the appellant 
remains face to face with the difficulty that there is language 


— —- 
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used in certain of the articles which may legitimately be.con- 
strued as tending by inference or suggestion to excite hatred or 
contempt in. such a fashion that it may become personal. . 


It may well be that the primary object was a legitimaté 
attack upon a system, but unless care is ‘taken it becomes’ diffi- 
cult to make a fierce attack upon a system without conveying 
some imputation upon the class which the system makes or which 
carries the system into practice. And it must be remembered 
that those words in clause C which refer to the hatred or con” 
tempt of a class or section are not limited by explanation 2 and 
that there has been in this respect some departure from the 
policy of the Penal Code, which superadded a qualifying ex- 
planation which has not found place in the Press Act. 


As to clause C the majority of the ‘Judges in the ‘High 
Court were brought to the conclusion that the attacks on 
Anglo-India or Anglo-Indians or the bureaucracy as the case 
may be, were calculated, whatever might have been the primary 
object of the writer, to bring into hatred or contempt persons, 
forming a class or section of His Majesty’s subjects, namely, 
English Civil servants in India, in some cases Englishmen © in 
India generally. 


All the Judges thought that sige passages were aiana 
to bring the Government into hatred’ and contempt, and this 
after giving due weight to explanation 2: There were also as 
already stated findings by Ayling and Seshagiri Aiyar, JJ. bringing 
some of the articles under clause E, a clause which it should be 
noted is not qualified by any explanation. 

Upon careful perusal” of the several judgments their Lord- 
ships find that weight has been properly given to the several 
portions of the séction. They do not find that the section has 
been misconstrued. There remains only the question of applica- 
tion in detail of the .principles of the’ Law to the. language of 
the various articles. 

When their Lordships have progressed so far, the question 
becomes one which partakes so much of the nature of a ques- 
tion of fact, that it would be difficult for their Lordships, even 
if they were inclined to construe the natural tendency of the 
words differently, to interfere with the conclusions arrived at by 
the Court in India. For the Judicial Committee when it sits to 
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advise His Majesty in the exercise of his prerogative in-criminal 
cases, does so under constitutional limitations which, as has 
often been explained, and notably ın the case of Lal Singh v. 
The King Emperor 1 (and in Tilak’s case } already quoted) 
preclude it from exercising the full. functions. of a Court of 
Criminal Appeal. | 

It should be added that for the ` purpose of considering,not 
the intention to excite, but the fact whether the articles are 
such as to excite, the! Judges in India with a far closer 
knowledge of the characer of the people likely to read the 
articles, have better meais of judging than their Lordships in 
England. 

Here the matter. might rest. But in the particular circum- 
stances of this case, and fter the elaborate argument at the 
Bar, their Lordships thirk it well to go further, and to say that 
if they considered it piper to look into the matter in detail, 
they would hold that the articles which were the subject of 
unanimous condemnation, and atleast some of those which 
came under the censure ¢ Judges ih the High Court, were 
obnoxious to thé provisims of clause C, and possibly in some 
cases to those of clause E and that the Court was right in 
supporting the declaratio: of forfeiture. Their Lordships will 
therefore humbly recomnend His Majesty that both these 
appeals should be dismised with costs. 

Solicitor for appellat :—D. Graham Pole. 

Solicitor for responents :—The Soticitor India Office. 

A. P. P. 
IN THE HIGH COUR’ QF JUDICATURE AT MADRAS, 

PRESENT :—MR. USTICH PHILLIPS AND MR. JUSTICE, 
NAPIER. 7 
ee Achan A ppellant* (Plaintiff. ) 
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- Achan ki ` Respondent (1st Deft.) 
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his tarwad menchitavu for his wif 
An Anandravan is not entitlelto claim against the karnavan of hig tarwad 
-menchilavu for his wile who beloxs to another tarwad. 


* 3. A. No. 1287 of 1918, 
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Secand Appeal against the decree of the District Court of 
South Malabar in A. S. No. 501 of 1917, preferred against the 
decree of the Court of the District Munsif of Alathur in O. S. 
No. 314 of 1916. ; 

C. Madhavan Nair and K. Kuttikriskna Menon, for Ap pellant. 


C. V. Ananthakrishna Aiyar and BY. Parameswara Atyar, 
for Respondents, 


The Court delivered the following 


Judgment :—Appellant’s counsel ETEA that an anand- 
ravan of a Malabar tarwad is entitl d to Menchilavu not only 
for himself but also for his wife, who belongs to another 
tarwad. Prima facie a junior member of a Malabar.tarwad 
whether male or female must look to he karnavan of his or her 
own tarwad for maintenance. If therfore a woman, who can 
claim maintenance from her own kamavan, is entitled also to 
claim maintenance from her  hisband’s tarwad, it gives 
her a right apparently opposed to th! principles.of marumak- 
kathayam law, and we have not been; referred to any authority 
which recognizes such a right, excep Parvathi v. Kamaran..! 
That case is, however, no authority fer any such proposition of 
law. This court merely accepted a fhding that such a custom 
existed in North Malabar, and ths finding, based on the 
evidence of two witnesses, was not objected to. Weare not 
therefore prepared to accept without Ma this new proposi- 
tion of law that a wife is entitled to naintenance from her hus- 
band’s tarwad, a proposition which tvenin Parvathi v. Kama- 
ran 1 was described as inconsistent wth the principles of Maru- 
makkathayam law. If the wife has na a legal right to bare main- 
tenance a fortiori her claim to menchiavu, which may be termed 
a luxurious form of maintenance mut be negatived. 


A memorandum of objections ishled for respondent and 
it is contended that plaintiff is not atitled to any money allow- 
ance from the karnavan and reliancus placed on Kunhammatha 
v. Kunhi Kutti Ali." In this case, jowever, no money allow- 
ance is decreed, but only compenstion for menchilavu not 
received in the past, to which plantiffhas been held to be 
entitled, This claim to menchilavu must be treated as on the 





SSS. ee 


1, (1888) I L R.6 Mad. 841 . (1888) I L. R. 7 Nad 283. 
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same footing as a claim’ to past- maintenance for which 
undoubtedly a decree could be given. (Vide Valia Kenikkal 
Edem Kelu v. Lakshmi Nettyar Ammal 1 and Govindan Nair v. 
Kunju Nair +.) | | 

The ‘Second Appealand Memorandum of objections are 
both dismissed with costs. 


C. A. S. 
IN THE HIGH COURE OF JUDICATURE AT MADRAS: 
PRESENT :—MR. JUSTICE AYLING AND Mr. JUSTICE 





NAPIER. 
N. P. R. L. M. S, T. Lakhumanan Appellants * (Defendants 
Chettiar and another. i Nos. 4 and 6.) 
a. | 
Parasivan Pillai and othes -+- Hespondents (Plaintiff and 
| _ Defendants Nos. 1 to 3, 
and 6 to 8.) 


Civil Procedure Code O. 21, ri 58, 62, 68 and 66—Claim that attached property 
should be sold subject to a simple mrtgage to the petitioner-Whether a petition under 
O. 21, r. 58-Dismissal of such petiton with or without investigation-Suit on the simple 
mortgage after one year from the dae of the order-Whether barred-Indian Limitation 
Act, art. 11. 

A petition by the simple mortagee of properties, belonging to the judgment- 
debtor and attached in execution b.the decree holder, praying that the properties 
should be described in the sale proclamation as being subject to the simple 
mortgage in favour of the petitioner and sold subject to: such mortgage is @ 
petition falling within the provisias of O. 21 R. 68 of the Civil Procedure Code. 


If such a petition is dismissed ter investig&tion or otherwise, the mortgagee 


is barred after-one year from the das of the order under article 11 of the Limitation . 


Act from suing on the mortgage, tb execution purchaser or his representatives. 
Ponnuswami Pillai v. Samu Amal, 8 followed. 
Vewkatarathnam v. Ranganayahm? 4 applied. 
Ganeshkrishua v. Damoo. © disinguished. 

Second Appeal againsithe decree of the Court of the Sub- 
ordinate Judge of Tuticoritin A. S. No. 97 of 1916, preferred 
against the decree of the Clurt of the District Munsif of Tuti- 
corin in O, S. No. 72 of 145, 


The facts of the case are Is follow :— 


The father of defendants ‘and 5 obtained a decree against defen- 
dants 1 and 2 and attached ie of their properties in execution, 
The plaintiff, a mortgagee of te properties from defendants 1 and 2 

°S, A. No. 1061 of 1917. l 19th March, 1919. 
1. (1918) M. W. N.379. 2,141919) 36 M. L. J. 565, 


3. (1916) 31 M.L J. 247 4 11918) I. L. R. 41 Mad. 985=85 M. L. J. sas. 
5. (146) I. L. R. 41 Bom. 64. 
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filed a petition praying for an order notifying in the sale to take place 
that the plaintiff had an undischarged mortgage over the properties 
and that the sale was subject to the mortgage. This petition was 
dismissed on the 8th of February.1912 as t was presented just before 
the date fixed for the sale. The present ait was filed on the 23rd of 
February 1915 by the plaintiff to enforce his mortgage against execu- 
tion purchasers and their vendees. Both the lower courts decreed the 
suit and there was a second appeal to the/High Court. 

C. A. Seshagiri Sastri for K. V. Krishnaswami Atyar, for the 
Appellants. 


A. Subbarama Atyar, for the a Respondent. 
The Court delivered the' following 


Judgment ‘“—This isan appeal from a decree of the 
Court of the Subordinate Judge of Tuticorin holding that a 
suit on a mortgage was not barred by limitation, the point 
taken beforé us being that the suit vas barred. The bar is said 
to arise under article 11 of the Limiation Act and purports to 
be based on the failure of the plaintif in this suit to bring his 


suit within one year from the dateof the disposal of a certain 


objection petition. The lower Appilate Court has held that 


though the proceedings were underO. 21 of the Code of Civil 
Procedure, they were not in a clain petition instituted under 
rule 58 but were proceedings in setting a proclamation under 
the provisions beginning with R. 64 namely, “sale generaily.” 
The learned Subordinate Judge hasnot given any reasons in 


* his judgment but it is sought to be upported by a ruling to be 


found in the decision of the High ourt of Bombay in Ganesh- 
krishna v. Damoo 1. There is some sight difference in the proce- 
dure in that case and in this case bjt the High Court certainly 
considered the question on the assumption that there was an 
objection taken under S. 278 coresponding to rule 58, yet 
they held that the order was not aE passed under 8. 283 and 
that therefore there was no bar ¢f limitation. It has been 
pointed out however by a Full Belch of this Court in Venkata- 
rathnam v. Ranganayakamma ? tht under the new Code, the 
powers of a Court dealing ot objections are much wider 
than under the old Code. The larned Chief Justice points 
out that under the old Code, S283 corresponding to R. 63, 
was definitely limited by its own fhguage to the three preceding 


1. (1916).1. L. R. 41 Bom. 64. | 1, (1918) 1. L R. 41 Mad, 988. 
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Ss. 280, 281 and 282 and that it was only where an order had 
been passed under Ss. 280, 281 and.282 that_the order was 
conclusive in the absence of a suit; whereas under the present 
rule 63, the words being “where a claim or an objection is pre- 
ferred,” it necessarily follows that where any claim is made 
under R. 58 then any order that is passed comes within the 
mischief of- R. 63. lt is clear therefore that the decision in 
Ganesh Krishna v. Damoo! has no application to the present case. 
In the present case the claim made is to be found in Exhibit II. 
In that, claimant asks that “an order should be passed directing 
that it should be notified at the sale on 9-2-1912 that the pett- 
tioner’s mortgage has not been discharged, and the proclamation 
of sale amended accordingly and the sale should be held subject 
to the mortgage.” The order was ““The sale comes off to-morrow. 
The sale proclamation notifies existence of a mortgage but says 
it has been discharged. Enquiry cannot now be held whether 
it has been discharged. Petition dismissed”. It see ns to us per- 
fectly clear that the provisions of R. 58 cover the claim setting 
up mortgages and the liability of the property to the mortgage 
at the time. There can be no doubt that the Court can deal and 
could deal under the old Code with the liability or non-liability 
of the property to a mortgage, Ganesh Krishna v. Damoo 1 
being an authority for that proposition because one particular 
form of order in that respect is definitely provided for in R. 62 
and in the old S. 282 and it necessarily seems to follow that 
if one particular form of order on the claim on a mortgage can 
be passed, then any claim with respect to an alleged mortgage or 
existing liability of the mortgage must be a claim under R. 58. 
For these reasons, we are satisfied that a claim was made under 
R. 58 although the objection did not purport to be put in under 
that rule and that it was disposed of by an order which is 
governed. by R. 63. This is the view taken in a case in 
Ponnusami Pillai v. Samu Ammal 2 with which we concur. 
The result is that the suit having been brought more than a year 
from the date of the order is barred by limitation. The appeal 
must- be allowed and the suit dismissed with costs throughout. 
C. A.S. 


1 (1916) I.L. R. 41 Bom. 64 a 2, (1916) 31 M. L. J. 247. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE OLDFIELD AND MR. JusTIcE 

SESHAGIRI AIYAR, 

peer ety ... Petitioner® (Petitioner:) 


Appu ete a BY 4 ... Respondent (Respondent.) 
Review—Religious Endowments ‘Act, S 10—Order under—W hether can be review- 
ed—Civil Procedure Code, S. 141—Inherent powers of court. 
A District J udge bas no power to review his own order passed under 8. 10 of 
the Religious Endowments Act. i i i i 
There is no power to review conferred: by S. 141 of the Civil Procedure Code on 
courts acting under special enactments. . ` : 
A Court has no inherent poner) to review its own decision unless if was passed 
without jurisdiction 


Petition under 8. 115 of.-Act V of-1908, praying the High 
Court. to revise the order of the District Court of South Canara 
dated 29th July 1918 in’, A. No. 32 of 1918 in O. P. No. 8 of 
1918. 

A. Narayanaswami Awaz for K: N. Aiya Alyar: i 
Petitioner. jas a a i ; | 

B. Sitarama Raa for Respondent. 

The Court delivered the following 

Judgments :— Oldfield, J—The only question we have to 
decide is whether a District Judge can at the instance of a’ 
party review an’ order passed by him under S. 10 of Act XX of 
1863. l 

The Act contains no explicit provision for a review and 
petitioner has accordingly supported his claim to one with 


reference to (1) the Code of Civil Procedure (2) the inherent 


power of the Court. 

As regards the Code there is ngthing in the Act to apply 
its provisions and they can be applicable, sf at all, only with 
reference to S. 141 of the Cade itself. That section however 
does no nore than provide for the procedure to be adopted by 
Courts of civil jurisdiction in dealing with matters before them. 
It does not authorize an appeal, since that would not be a mere. 
matter of procedure, but the, recognition of substantive right, 
which. must be conferred ın explicit terms. Damodara Menon - 
v. Kitlappa Menon 1, And similarly it confers no right to a 
review. For we have not been shown how the one right stands 
on a different footing from the other. 


* ©. R. P. No. 1102 of 1918, 14th March 1919. 
1, (1911) I. L., R. 86-Mad. 16—21 M.L J. 618. 


e e a, 


PART VI.] THE MADRAS LAW JOURNAL REPORTS. . 163 


To turn to the alternative ground for petitioner’s claim, 
that the power or duty to review an erroneous decision is in- 
herent in the Court, he has supported it mainly with reference 
to Syed Tuffozool Hossein Khan v, Ragunath Persad 1. I referred 
to the material dicta in that case in my judgment in Muthia 
Chettiar v. Bava Sahib 2and1 am still of opinion that the 
Court’s action, which the Judicial Committee then approved, 
consisted merely in the recognition that previous proceedings 
authorised by it were void. I may now add that the case can 
be regarded on the widest construction only as authorising the 
Court to repudiate its previous proceedings on the ground that 
they were without jurisdiction, Debi Baksh Sing v. Habib 
Shah 8 being similarly decided in very similar circumstances 
or alternatively on the ground referred to in the judgment 
that a mistake had been made through inadvertence. Again in 
Kala Mea v. Harperink 4 the right to review was recognised, 
because the proceedings were vitiated by the fraud or mis- 
representation of an officer of the Court. 

These cases however merely constitute exceptions to a 
rule which is otherwise well established ; and the facts in none 
of them in any degree resemble those alleged before us. For 
the rule that a Court cannot review its own decision, except so 
far as it is permitted to do so by statute is of general authority, 
since it is recognised alike in England, for instance in Drew v. 
Willis® and in India in David Nadar v. Manikka Vachaka 
Pandarasannathi 6, Lala Prayag Lal v. Fai Narayan Singh 1 
and Baijnath Ram Goenka v. Nand Kumar 8. And here the 
petitioner has alleged only that, if he had had a better 
opportunity of laying his case before the lower court, he would 
have been able to adduce evidence, which would have resulted 
in a different decision. 

In these circumstances there was no ground on which the 


lower court could be asked to review its order. The Civil > 


Revision Petition must therefore be dismissed with costs. 
Seshagiri Aiyar, J—I\ am of the same opinion. 
The question raised in the order of the learned District 
Judge is a very important one and I shall therefore say a few 


1. (1871) 14 M. I. A. 44. 2. (1914) 27 M L. J. 605. 

« 8, (1913)I.L.R. 365 All 881. 4, (1908) I. L: R. 36 Cal, 328. 
5. (1891) 1 Q.B. D. 450, * 6. (1909) 19 M. L. J. T25=38 Mad. 65. 
7, (1895) I L.R 22 Cal, 418. 8, (1918) I. L. R 40 Cal. 552. (P, C.) 
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words. The ground has been cleared considerably after 
hearing the very able - arguments of Mr. Sitarama Rao who 
appeared for the counter-petitioner. 

It was argued by the learned vakil for the petitioner that 
as under the ruling of the Judictal Committee in Balakrishna 
Udayar v. Vasudeva Aiyar 1, the District Judge in filling up a 
vacancy under 8. 10 of Act XX of 1863 is acting judicially, his 
orders are clothed with all the rights and are subject to all the 
disabilities which attach to his judgments in an ordinary civil 
action. Ido not think this result follows from the judgment 
of the Privy Council. District Judges in this Presidency have 
Jurisdiction to hear and determine cases under special acts. 
In some of them, the procedure to be followed is prescribed. 
{n others, the Civil Procedure Code is referred to as regulating 
procedure. Where neither of these provisions exist, the 
District Judge if he is asked to deal with the subject judi- 
cially should act on the principle of audi alteram partem, take 
such evidence as may be tendered and decide the matter 
according to well recognised principles of jurisprudence. 
Such a disposal does not necessitate the application of all the 
provisions of the Code of Civil Procedure to his procedure and 
conclusions. ` 

It was next argued that S. 141 of the Code of Civil Pro- 
cedure is indicative of a general enunciation of principle by the 
legislature that to all the judicial proceedings, the Civil Proce- 
dure Code is applicable. The section only empowers the Judge to 
regulate judicial trials by rules asto summoning of witnesses 
etc., which are to be found in the Code and not that the Code is 
to be applied in its entirety to such proceedings, including 
power of appeal and of review. 

The last argument related to the inherent power of a judi- 
cial officer to review his own judgment. lt is settled law that 


-a case is not open to appeal unless the Statute gives such a 


right. The power to reveiw must also be given by the Statute. 
Prima facie a party who has obtained a decision is entitled to 
keep it unassailed, unless the legislature has indicated the mode 
by which it can be set aside. A review is practically the hear- 
ing of an appeal by the same offcer who decided the case. 
There is at least as good reason for saying that such power 


1. (1917) I, L. R. 40 Maa, 793, 
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should not be exercised unless the statute gives it, as for saying 
that another tribunal should not hear an appeal from the trial 
Court unless such a power is given toit by statute. This was 
the view taken by Lord Esher in Drew v. Willis 1. In Charles 
Bright and Co. Lid. v. Seller? and in Hession v. Jones 8, the same 
principle was enunciated. The decision in the Bolivar * as 
pointed out by Mr. B. Sitarama Rao proceeds on the ground 
that no party should be condemned unheard and when such a 
procedure has been adopted, the Court has inherent power to 
reconsider its decision. 

The course of decisions in this country has followed the 
same line. In David Nadar v. Manikka Vachaka Desika Gnana 
Sambhanda Pandara Sannathi® in which the question was 
whether a Collector can review his order under the Revenue 
Recovery Act, this Court following Drew v. Willis 1, held 
that the right to review is not an inherent power. Lala 
Prayag Lal v. Fai Narayan Singh 8 is to the same effect. In 
Baijnath Ram Goenka v. Nand Kumar Singh" a similar view 
was taken. When that case was taken before the Privy Council, 
Lord Atkinson in the course of the argument and in the short 
judgment that he delivered on behalf of the Board declared in 
explicit terms that the power to review is not inherent in a 
Court. Mr. Sitarama Rao with characterisitic frankness drew our 
attention to Syud Tufuzool Hossein Khan v. Rughoonath Pershad 8 
as sounding the other way. After reading that judgment I am 
convinced the Judicial Committee did not intend to lay down 
that a Court has power to review its own judgment even though 
there is no law empowering it to do so. It was pointed out in 
that case that the order was an invalid one; that is to say, it was 
an order which the court had no jurisdiction to pass. That deci- 
sion is of the same class to which the Bolivar * belongs. 
Another Privy Council case in Debi Baksh Singh v. Habib 
Shah ? proceeds on the ground thata Court has power to correct 
mistakes into which’ it has been led by inadvertence: In Kala 
Mea v. Herperink 10 the auction-purchaser was misled by the 
misrepresentations of the court officers. The Judicial Commitee 





1. (1891) 1Q. B. 450. 2. (1904) 1K. B. 6. 

8. (1914) 2 K. B. 421. 4 (1916) 2A O. 203. 

5. (1909) I. L. R. 38 M. 65 6. (1895) I. L, R, 22 Cal. 419 
7. (1907) 1. L. R. 84 Cal. 67f. 8. (1871) 14 M. I.A 40. 

9, (1918) I. L. R, 85 All, 881. 10. (1908) I. L. R. 86 Cal, 363. 
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held that a Court should be careful to see that it does not con- 
tribute to the inflicting of injuries on persons who come before 
it believing that the Court and its officers would act honestly. 
These cases do not affect the present question. 

In a review, in short, a party generally claims a reconsi- 
deration of the decision on the ground either there is some 
fresh evidence or anew pronouncement of law or some new 
matter which if taken into account would have affected the 
attitude of the court regarding the matter in dispute. Such a 
consideration is analogous to what happens on the hearing of an 
appeal and is not analogous to proceedings in which for fraud 
or inadvertence, the court is permitted to set aside its order, 
I am therefore of opinion that a District Judge has no power 
to review his own decision passed under 8. 10 of the Religious 
Endowments Act. It is unnecessary to consider the further argu- 
ment of Mr. Sitarama Rao whether S. 9 of Act XX of 1863 is 
applicable to orders passed by the District Judge under S. 10 
of the same Act. 

I agree that the petition should be dismissed with costs. 

C. A. S. po i 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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PRESENT:—SIR JOHN WALLIS, CHIEF JUSTICE, MR. 
JUSTICE OLDFIELD, Mg. JUSTICE SADASIVA AIYAR, MR. JUSTICE 
COUTTS TROTTER AND MR. JUSTICE SESHAGIRI AIYAR. 
Arumugham Chetty Appellant” (Plaintiff.) 
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Muthu Koundan and others .. Respondents. (Defendants 


Nos. 2, 8 and 1.) 


Hindu Law— Alienation by father,—Prior mortgage debi ~- Whether can 
constitute an antecedent debt so as ta support the alienation. 
An independent debt, not illegal or immoral, contracted by the father on the 


security of the joint estate antecedent fo the mortgage sued on can be treated as 


an antecedent debt so as to support the charge on the sons’ shares also to the 
extent of the sums secured on the prior mortgage. 

The well settled rule of law, that a Hindu father has power to alienate the 
joint family properties for an antecedent debt where such antecedent debt has 
been contracted on the security ofthe family property isnot affected by the 
observation of the Privy Council in Saku Ramchandra v. Bhup Singh 1. 

Badagala Jogi Naidu v. Bendalam Papiah Naidu? overruled. 

10th April 1918. _ 
(1918) 35 M. L. F. 882. 
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Sécond Appeal against the decree. of the District Court of 
Salem in Appeal Suit No. 102 of 1916, preferred against the 
decree of the Court of the Principal District Munsif of Salem 
in Original Suit No. 297 of 1915. 

The Court (Sadasiva Aiyar: and Napier, JJ.) made the 
following 


- ORDER OF REFERENCE TO'A FULL BENCH. 


Sadasiva Aiyar, J :—The plaintiff-is the appellant. The suit 
was brought to obtain a mortgage decree for sale on the mortgage 
document Exhibit H dated 11th May 1903 executed by the Ist 
defendant to the plaintiff for Rs. 1,150-0-0. The defendants 2 and 3 
are the undivided sons of the ist defendant. The 3rd defendant is 
still a minor while the 2nd defendant was a minor on the date of the 
mortgage bond Exhibit H. 

According to the recital in Exhibit H the sum of Rs. 1 150 
mentioned in it as consideration is made up as follows (a) Rs. 833-8-0 
being the sum due on the registered mortgage bond Exhibit G of 1899 ; 
(2) Rs. 130-1-0 due on the simple debt bond of 1902 Exhibit K: (c) 
Rs. 43-0-0 received by the 1st defendant for excavating a well in the 
family garden ; (d) Rs. 100-0-0 for discharging the debt- of Nattukottai 
Karuppan Chettyar ; (e) Rs. 43-7-0 received for excavating the well 
already mentioned and for family expenses > Total Rs. 1,150-0-0. 

The Ist defendant (the father) as usual, remained ex-parte. 
His sons (the defendants 2 and 3) contended that their two-third 
share in the mortgaged properties cannot be affected by the mortgage 
because “ the suit debt was not contracted either for family benefit or 
for any necessity binding on the family ” (4th paragraph of the written 
statement). l 

It will be seen from the written statement that the defendants 2 
and 3 did not question the gentiineness of the mortgage deed Exhibit 
H or the existence of the debts, that is, the passing of consideration 
for Exhibit H, nor did they plead that the document was legally invalid 


as a mortgage for any reason. Their defence was confined to the con-- 


tention that the mortgage debt was not. binding on -their shares a the 
mortgaged property. 

As the ist defendant remained eg-parte, the District Munsif had 
to raise the point for determination as to his’ execution of the docu- 
ment in order to give a decision against him. On llth June 1915, a 
single consolidated issue was raised by the District Munsif as follows ; 

“Whether the suit document is genuine and supported by consideration 
and binding on the 2nd and 3rd defendants’ shares.” In the judgment 
of the District Munsif, the issue has been split up into two as follows 
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(1) Whether the suit document is genuine and supported by consi» 
deration and (2) Whether the suit document is binding on 2nd and 
3rd defendants’ shares. The Munsif notesin paragraph 6 of bis 
judgment that issue II was the only one really contested by the 
contesting defendants 2 and 3 whose vakil noted on Exhibit 
H that he admitted its genuineness. The vakil also noted on 
the documents Exhibits A to G that he admitted their genuineness. 
The plaintiff who was not even cross-examined proved the genuine- 
ness of Exhibits J and K. Clearly Mr. R. Srinivasa’ Rao, ` B.A. 
B.L., who appeared as vakil for the defendants 2 and 3 before the 
District Munsif did not deny the genuineness or validity as a mortgage 
document of the deed Exhibit H sued on or of the other documents 
Exhibits A to G. The Munsif found on the Ist issue (which was not 
contested by the contesting defendants) in the plaintiffs favour and he 
found on the 2nd issue that the suit document is binding on the shares 
of the defendants 2 and 3 tothe extent of Rs. 1,106-9-0 out of the 
principal sum of Rs. 1,150-0-0 mentioned in Exhibit H, the sum of 
Rs. 43-7-0 received in cash on the date of Exhibit H not having been 
proved to have ‘been borrowed for family necessity.- The District 
Munsif held that the remaining Rs. 1,106-9-0 constituted antecedent 
debts and hence the mortgage. was binding tothat extent on the shares 
of defendants 4and3 also. He gave a mortgage decree accordingly 
for that sum and interest. . 

On appeal, the same vakil who had appeared for the appellants in 
the District Munsifs Court was allowed to contend that Exhibit H 
was not proved to be validas a mortgage because it had not been proved 
by the evidence of an attesting witness under S. 68 of the Evidence 
Act and the other mortgage -doeuments Exhibits B, C, E, F and 
G had also not been so proved by the evidence of an attesting witness 
for each of the documents or by: proof that the attestation of one 
attesting witness was in his handwritifig under 5. 69 of the Evidence 
Act. I might add.that in the grounds of appeal to the Lower 
Appellate Court, no express reference is made to the necessity of the 
proof of any of these documents by an attesting witness or to the 
necessity of the proof of an attesting witness's handwriting. 

‘The District Judge accepted this contention and held that 
Exhibits B, C and E to H were inadmissible in evidence as not 
properly proved. Yet, he upheld, rather inconsistently, the decree of 
the District Munsif so far as it directed the sale of the Ist defendant’s 
share in the mortgaged properties, that is, just as if Exhibit H had 
been properly proved asa mortgage document, so far as the Ist 
defendant’s share was concerned. 

I am clear that the contesting defendants 2 and 3 did not dispute 
either the genuineness or the legal validity as mortgage documents 
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of the deeds Exhibits B, C and E to H, before the District Munsit. 
So far as the suit document Exhibit H is concerned; I think that Order 
VIII, Rules 3 to 5 (introduced into the new Civil Procedure Code 
-casting as they do, the obligation on contesting defendants to make 
specific denials of facts alleged in the plaint and providing, as they do, 
that evasive denials, are insufficient) precluded the defendants 2 and 3 
from raising the question that Exhibit H did not create a valid mortgage 
or was not properly proved. Under S., 58 .of the Evidence Act, no fact 
need be proved which the parties have agreed to admit or which by any 
rule of pleading in force at the time, they are deemed to have admitted 
by their’ pleadings, though the Court may in its discretion require the 
facts admitted to be proved otherwise than by such admissions. The 
District Court is, no doubt, given a discretion under this section to 
require proof of these documents B, C and E to H, but in my opinion 
it would not have exercised its discretion properly if it called for such 
proof, notwithstanding what took place before the District Munsif. 
Assuming however that its discretion to call for proof would have been 
properly exercised, it did not call for such proof but decided at once 
that the documents had not been proved. The affidavits of three 
witnesses filed in this Court on behalf of the plaintiff establish that the 
District Munsif dispensed with the evidence as the contesting defend- 
ants vakil did not require formal proof of the documents Exhibits 
B, C and E to H. I would therefore set aside the finding of the 
District Judge on the first issue and hold that the suit document 
‘Exhibit H is genuine and supported by consideration. 

I now come to the 2nd issue, namely, whether the debt is binding 


on the 2nd and 3rd defendants assuming that the documents B, C and 
E to H are valid mortgage documents supported by consideration. 


The first document Exhibit B was executed by the lst defendant 
to S. Koundan for Rs. 75 in 1801. Before the-personal remedy under 
that document was barred, the lst defendant executed’ Exhibit C 
(which superseded. B) in 1895 for Rs. 115 to the same S. Koundan. 
Then Exhibit Eis a mortgage deed by the Ist defendant to Chinnu 
Mudali in 1896 for Rs. 50. Exhibit F isa mortgage deed executed in 


the year 1897 by the 1st defendant to Palaniandi Chettiar for Rs. 400 . 


to discharge Exhibits C and E and for further sums borrowed. Exhi- 
bit G is dated 1899 for Rs. 700 to discharge Exhibit F and for monies 
borrowed in cash and it was executed to the plaintiff Arumugam Chetty: 
Exhibits J and K are simple debt bonds for Rs.50 and 120 respectively 
dated in 1900 and 1902, Exhibit K superseding Exhibit J. The plaint 
document Exhibit H was executed for Rs. 1,150 due to the plaintiff, 
partly under Exhibit G (Rs. 833-8-0) (within six years of Exhibit G), 
and :partly under Exhibit K (Rs, 180-1-0) (within three years of Exhibit 
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F. B. K) and partly under oral loans (Rs. 143-0-0) (Total Rs. 1,106-9-0), the 
ae remaining Rs. 43-7-0 borrowed in cash on date of Exhibit H being 


Arumughan, __ 

Chetty disallowed by the District Munsif. 

Muthu The District Judge has disallowed the plaintiffs claim against the- 
Koundan. shares of the defendants 2 and 8 in respect of almost the whole of this 
Sadasiva entire amount of Rs. 1,106-9-O0. He has allowed only the amount of 


Alyar, J. Rs. 130-1-0 (due under the simple debt bond Exhibit K) out of the 
above sum of Rs. 1,106-9-0. The District Judge’s reason is that the 
term © antecedent debt ” as explained in the Privy Council decision in 
Sahu Ram Chandra v. Bhup Singh 1 does not cover the debt due 
under Exhibit G (Ks. 833-8-0) and that the antecedent oral debts 
amounting to Rs. 143-1-0 are not proved. I have already held that 
the defendants 2 and 3 did not deny and must be deemed to have 
admitted the „existence of all the debts. which made up the 
Rs. 1,106-9-0. 


The learned District Judge does not explain why, according to the 
Privy Council decision in Sahu Ram Chandra v. Bhup Singh 1 the 
money due under the mortgage document Exhibit G would not con- 
stitute an antecedent debt. Mr. Sitarama Rao who appeared for the 
respondents 1 and 2 has however ably argued before us that according 
to that decision, no debt secured by a mortgage of the ancestral 
family property would constitute “antecedent debt” of the father 
andthat such a debt could not therefore support an alienation by 
the father so asto bind his sons’ interests. It seems to be rather 
a startling proposition that while an antecedent debt of a simple 
character whether contracted orally or under a simple debt bond 
can support a subsequent mortgage or sale of the son's share 
also in the ancestral property, the fact that the antecedent credi- 
tor got the additional security of a mortgage deprives the subse- 
quent alienee, of the right given by the Hindu law to rely upon the 
antecedent character of the debt discharged by the consideration paid 
for his alienation. The point directly decided in Sahu Ram Chandra 
v. Bhup Singh 1 is that a loan, contemporaneous with or just previous 
tothe date of a mortgage transaction could not be treated as 
an antecedent debt as was erroneously held by Boddam and Bashyam 
Aiyangar, JJ. in Chidambara Mudaliar v. Koothaperumal 2, a view 
which had already been overruled by this Court in Venkataramanaya 
Pantulu v. Venkatramana Doss Pantulu 8. Mr. Sitarama Rao relies 
however on the following passages found in their Lordships’ judgment, 
‘The law was thus stated by Lord Hobhouse in Nanomi Babuasin v. 





Modhun Mohun 4,—" Destructive, as it may be of the principle of 
1, (1917) I. L. R. 39 All. 487. ` 9. (1908) I. L. R. 27 Mad, 826. 
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independent co-parcenary rights in the sons, the decisions have, for 
sometime, established the principle that the sons cannot set up their 
rights against their father’s alienation for an antecedent debt. cs 
if not tainted with immorality. In their Lordships’ opinion, 
these expressions do not give any countenance to the idea that 
the joint family estate can be effectively sold or charged in such 
a manner as to bind the issue of the father, except where the 
sale or charge has been made in order to discharge an obligation not 
only antecedently incurred but incurred wholly apart from the owner- 
ship of the joint estate or the security afforded or supposed to 
be available by such joint estate’ I think that having regard to 
the context, their Lordships only meant that if the so-called antece- 
dent debt is so shortly before the -execution of the mortgage; say 
two hours or two days, as to establish that it was incurred on the 
credit, or security available by the joint family immoveable assets, 
such a debt is not an antecedent debt and the mortgage deed executed 
for such a so-called antecedent debt would not affect the sons shares. 
In the same page 447, their Lordships say, “to call a borrowing made 
on the occasion of the grant of a mortgage an antecedent debt is to 
extend unduly and improperly the whole scope of the exception on 
that topic.” At page 448, their Lordships say: “itis said that the tran- 
saction substantially is that the father got the Rs. 200 into his hands 
and that when he granted the mortgage he was accordingly an “ ante- 
cedent debtor °. Their Lordships are of opinion that this contention 
cannot be upheld.” Thus, their Lordships were only considering the 
question whether the debt incurred on the security of the mort- 
gage was itself an antecedent debt so as to support that mortgage 
and not whether a debt previously incurred which is really and 
substantially (and not in mere name and technically) a debt antece- 
dent to the mortgage sued on could not be called an antecedent 
debt, when considering the validity of the later curity deed. The 
antecedent mortgage debt may not beable to support itself asa 
mortgage security as regards the sons shares secured under it, but 
that it ceases to be an antecedent debt so asto support the later 
alienation by mortgage is, as I said before, not only a startling 
proposition but seems to be devoid of any support frome the language 
of their Lordships. 

In Peda Venkanna v. Sreenivasa Deekshatulu1 my Lord the 
Chief Justice considered the above Privy Council decision in Sahu 
Ram Chandra v. Bhup Singh and remarked as follows in answer to the 
argument that no suit could be brought during the life-time of the 
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father against the sons on a debt incurred by the father and which was 
neither illegal nor immoral—“ As to this, Lord Halsbury’s well-known 
observations in Quinn v. Leathem1that a case is only an authority 
for what it decides, and not for every proposition that may seem to 
follow logically from it, appear to me to apply with special force. That 
the Indian Courts have ‘interpreted the earlier decisions ending with 
Mussamut Nanami Babuasin v. Modun Mohun 2 in which last case 
it is stated that the sons cannot set up their rights against his creditor's 
remedies for their debt if not tainted with immorality, as authorising 
suits for.such debts against the son as wellas the father may be 
seen, as regards Calcutta, from the Full Bench decisien in Luch- 
mun Dass v. Giridhur Chowdhry 8” and then my Lord proceeds 
to, refer to other cases and finally holds that the Privy Council 
could not have meant to overrule all those decisions.” Though 
the case in Peda Venkanna v. Srinivasa Deekshatulu * did not 
raise the particular point now in question, I have referred to it to 
show that the language of their Lordships relied on by Mr. Sitarama 
Rao before us, namely, “an obligation incurred wholly apart from the 
security afforded by the joint estate’ refers to the obligation under the 
suit-bond on which a particular suit is brought and which is sought to 
be treated as an antecedent .debt and not a prior antecedent. obli- 
gation of the father, though that prior obligation was accompanied-by 
a charge on the joint estate. I might further add that as the father’s 
personal liability under the prior obligation under Exhibit G had not 
been barred on the date of the suit document Exhibit H, there was in 
this case an obligation wholly apart from the security afforded by the 
joint estate which could form an antecedent debt and could be used as 
the foundation to support Exhibit H to that extent, against the 
shares of the sons, even-if their- Lordships of the Privy Council 
intended by their language that a secured debt as such could never 
constitute an antecedent debt. While, dn principle, the fact of the debt 
being barred on the personal. covenant, should make no difference, I 
have raised this point for consideration because, even if one is ulti- 
mately constrained by the language of their Lordships of the Privy 
Council to treat a debt as not being an antecedent debt, that doctrine, 
(which, as I said-before, is to my mind a startling doctrine) may not be 
extended an inch beyond what is absolutely necessitated by their 
Lordships language. Eg 

Mr. B. Sitarama Rao however relied upon the decision of Spencer 
and Krishnan, JJ. reported in -Badagala Jogi Naidu v. Bendalam 
Papiah Naidu © where the learned Judges state that an antecedent debt 
4, (1901) A. O. 495 at page 506. a. (1885) D. R. 181, A. 1. - 
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which was also a mortgage debt could not be relied off as an antecedent 
debt to support the subsequent morigage. I feel grave doubts as to 
whether the language of their Lordships of the Privy Council when in- 
terpreted with reference to the facts of the Privy Council case 
was intended to lay down such a proposition and as I have above 
tried to show, their Lordships were only dealing with the question 
whether a particular loan incurred on security of the joint estate and 
therefore not incurred wholly apart from the security afforded by the 
said joint estate would affect the sons shares in the joint estate. 
Their Lordships were not considering at all the question whether if a 
really antecedent debt had also been accompained by a mortgage 
security, it would or would not consistute an antecedent debt capable 
of supporting a subsequent alienation of the sons shares by a 
mortgage bond executed for the discharge of that antecedent debt 
(and for fresh loans) so far as that antecedent debt was concerned. 

As however the question is an important one which must 
frequently occur and as my. view is opposed to the decision of the Divi- 
sion Bench'in Badagala Jogi Naidu v. Bendalam Papiah Naidu 1, I 
would refer the following questions for the decision of a Full Benchi— 

(7)° Whether an independent debt, not immoral or illegal, 
contracted by the father on the security of the joint estate antecedent 
to the mortgage sued on can be treated as an antecedent debt so as to 
support the charge on the sons shares also to the extent of the sums 
secured on the prior mortgage ? . 

(2) In such a case, can the former debt be treated as an antece- 
dent debt for the purpose referred to, if the personal liability of the 
father under the earlier mortgage is not barred on the date of the suit 
document ? 

Napier, J:—I entirely agree with my learned brother that it was 
not open to defendants 2 and 3 to take the point before the Appellate 
Court that the mortgages A to H had ‘not been proved. Their 
vakil did not deny the accuracy of the District Munsif's endorsement 
and his note as to the effect of the vakil’s admission, and I am quite 
unable to understand why the District Judge did not give full effect 
to that admission. I must express my disapproval of the conduct of 
the vakil concerned in putting forward such a contention in the 
Appellate Court after having invited the plaintiff not to prove the 
documents by the witnesses whom he had in attendance. 

On the questien of law raised by Mr Sitarama Rao, I agree with 
my learned brother that it should be referred to a Full Bench. We 
have been much pressed with-the language used by their Lordships of 
the Privy Council.in the case reported in Sahu Ram Chandra v. Bhup 
Singh? and we have felt the same difficulty as was felt by the learned 
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Chief Justice in Peda Venkanna v. Srinivasa Dikshitulu 1. In that 


case the learned Chief Justice, applying the observation of Lord 
Halsbury in Quinn v. Leathem 2, declined to apply their Lordships’ 
judgment to any proposition beyond that which arose in the case. 
The point actually decided was that a mortgage transaction by a 
father would bind his sons shares ‘during his life-time only when the 
debt forming the consideration for the document was antecedent. No 
question is raised in this case before us which is at variance with that 
ruling. 

We are asked however to apply the words on page 447,“ 
exception being allowed, it appears to their Lordships to = 
and -to apply to ‘the case’ where the fathers debt has been 
incurred irrespective of the credit obtainable from immoveable 
assets that are joint family * property” and to say that each prior 
mortgage in this case is wholly invalid as consideration for the later 
mortgage because its security depended on the joint family property. 
This proposition seems to me to entail a contradiction between their 
Lordships’ decision andthe supposed result of the dictum. Their 
Lordships clearly say that an existing antecedent debt not secured on 
a family property is good consideration for a mortgage of the family 
property. Clearly, therefore, if no further transaction was entered 
into, the mortgage would be binding on the family. It seems to 
me to be impossible to argue: that, if subsequently the father finds it 
necessary to borrow another sum of money without security and then 
some time later creates a mortgage on the family property both for 
the old mortgage debt and the unsecured loan, that mortgage debt is 
not good consideration as against the sons on the ground that it was 
not incurred wholly apart from the ownership of the joint estate. I 
cannot understand how a debt that was once binding ceases to be 
binding by renewal. ` i ° 
My learned brother has raised the point that apart from the 
security, there is a personal liability in every mortgage and that 
therefore even though as a mortgage the antecedent debt might be 
bad. still as long as the personal remedy was not barred the . debt is a 
good antecedent debt that apart from the mortgage security and can 
thus form consideration for the new mortgage binding on the -sons. 
Speaking for myself, this distinction seems to meto be. too artificial, 
but it has, if I may say so, the merit of: meeting the difficulty raised 
on an extreme construction of their Lordships language. I therefore 
agree with my learned brother that this do form part of our reference. 

T. Narasimha Aiyangax, for the Appellant. 

B. Sitarama Rao, for the Ist ahd 2nd Respondents. 


1. (1917) 1. L. R. 41 Mad. 186, ' 2. (1901) A. C. 495. 
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The Court expressed the following. 

Gpinion:—The Chief Justice:—This reference raises the ques- 
tion whether the rule as to the validity of a father’s alienation 
for an antecedent debt is inapplicable where the antecedent debt 
itself has been contracted on the security of the family property, 
as held in Badagala Jogi Naidu v. Bendalam Papiah Naidu 1 
on the authority of certain observations of the Privy Council in 
Sahu Ram Chandra v. Bhup Singh 2. The question is of great 
importance owing to the far reaching consequences of our 
decision, and has received our anxious consideration. 


The Appeal to the Privy Council was filed to challenge the 
decision of the majority of the Allahabad High Court in 
Chandradeo Singh v.‘Mata Prasad 8 dissenting from the view 
taken in Khalil-ul-Rahman v. Govind Pershad * and in Chidam- 
bara Mudaliar v. Koothaperwmal 5 and agreeing with the later 
Madras decision in Venataramanaya Pantulu v. Venataramana 
Doss Pantulu 6, that there must be an antecedent debt to support 
the father’s alienation. In their judgment disposing of this 
most controverted question their Lordships frequently referred 
with approval to the exhaustive judgment of Sir John Stanley, 
C. J., in the case first mentioned, and, even as will be shown, 
adopted his enunciation of the true rule as to antecedency in 
terms which, it is to be noted, do not contain the further 


restriction now contended for. 


We have next to consider the observations relied in the 
judgment and the context in which they occur. Their Lord- 
ships in the course of their,judgment had pointed out that the 
rule validating an alienation by the father for an antecedent 
debt of his own which was neither illegal nor immoral was an 
exception to the general rule of the Mitakshara which should 
not be extended, and, after referring to their earlier decisions 
and setting out the well-known passage in Mussamut Nanomt 
Babuasin v. Modun Mohun T, in which it is laid down that 
the sons cannot set up their rights against the father’s aliena- 
tion for an antecedent debt, they proceeded to observe : “In 

1. (1918) 35 M. L. J. 382. 
2, (1917) I D. B. 89 All. 487: 38 M. L. J. 14 : 44 I. A. 126. 
3. (1909) I. L. R. 81 all. 176. 4. (1892) I. L. R. 20 Cal. 328. 


5. (1908) I L. R. 27 Mad. 3%6. 6. (1905) I. L.R 29 Mad. 200. 
7, (1885) L. R.18I Al. - ; 
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their Lordships’ opinion these expressions, which have been the 
subject of much difference of legal opinion, do not give any 
countenance to the idea that the joint family estate can be 
effectively sold or charged in such a manner as to bind the 
issue of the father, except where the sale or charge has been 
made in order to discharge an obligation not only antecedently 
incurred, but incurred wholly apart from the ownership of the 
joint estate or the security afforded or supposed to be available 
by such joint estate. The exception being allowed, as in the 
state of the authorities it must be, it appears to their Lordships 
to apply, and to apply only, to the case where the father’s debts 
have been incurred irrespective of the credit obtainable from 
immoveable assets which do not personaly belong to him but 
are joint family property. In their view of the rights of a 
father and his creditors, if the principle were extended further, 
then the exception would be made so wide as in effect to 
extinguish the sound and wholesome principle itself, namely, 
that no manager, guardian, or trustee can be entitled for his 
own purposes to dispose of the estate which is under his charge, 
In short, it may be said that the rule of this part of the Mitak- 
shara Law 1s that the joint family estate is in this position: under 
his management he can neither obtain money for his own 
purposes for it nor can he obtain money for his own purposes 
upon it. To permit him to do so would enable him to sacri- 
fice those rights which he was bound to conserve. This would 
be equivalent to sanctioning a plain and, it might be, deliberate 
breach of trust. The Mitakshara Law does not warrant or 
legalise any such transaction.’ . 

“The limits of the principle of the exception have been thus 
set forth because in their Lordships’ opinion they forma guide 
to the settlement of the conflict of authority in India on the 
subject of antecedent debt”. 

It is very important to observe that their Lordships expres- 
sly say that they are only laying down the true principle for 
their guidance in the decision of the point before them, and 
this, I think, goes to show that they did not intend to decide 
anything else, as for instance, the application of that principle 
to cases which were not before them. If they intended to go 
further their observations were made, obiter and are not binding 
on us as authority. In the rest of their judgment they strictly 
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confined themselves to the decision of the question before them 
the necessity that the debt should be antecedent, and in answer- 
ing this question they adopted the language of Sir John Stanley 
in Chandradeo Singh v. Mata Prasad 1. “The true rule is that 
ason cannot impeach an alienation of ancestral joint family 
property made by the father, for which the consideration is an 
antecedent debt of the father not tainted with immorality or the 
object of which is to pay such a debt......... the doctrine has no 
application to a case in which no antecedent debt of the father, 
that is, a debt antecedent to the alienation in question, is con- 
cerned as the consideration or object of the alienation”. As 
already observed, there is no mention in this rule of the further 
restriction now contended for. Their Lordships went on to 
deal with the argument that‘the antecedency might be only of 
an hour or day or a year, and observed that there must, to give 
true effect to the doctrine of antecedency ın time, be also real 
dissociation in fact, and that the Courts would not be slow to 
deny effect to the mortgage where the antecedency was found 
to be unreal and to be merely a cover for what was essentially a 
breach of trust. These observations were strictly germane to 
the question as to the necessity of a rea] antecedency in fact, but 
they do not cover the further proposition that the antecedent 
debt must be one which was not incurred on the security of the 


joint family property. 


In the passage already cited their Lordships did, in my 
Opinion, lay down that in principle there should be sucha 
further restriction, and they proceeded to decide the only ques- 
tion before them in accordance with the principle so laid 
down. They do not refer to any earlier casein which this 
further restriction had been laid down or even suggested, and 
possibly they were led to state the principle in these terms for 
the purpose in hand with reference to the considerations urged 
by Sir John Stanley in contesting the opinion expressed by 
Boddam and Bhashyam Ayyangar, JJ- in Chidambara Mudaliar 
v. Koothaperumal 1 that to insist on the debt being antecedent 
would not really afford any protection to the son. 


Those learned Judges observed in Chidambara Mudaliar 
v. Koothaperumal 2 at page 328 “On principle it is difficult to 


1. (1909) I. È. R. 31 All. 176. 2. (1903) I. L. R. 27 M. 326, 
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make any distinction between a mortgage given for an antece- 
dent debt and a mortgage given for a debt then incurred, for in 
either case the debt is binding upon the son, and the enforce- 
ment of the security exonerates the son from the burden of the 
fathers debt. Such a distinction does not really afford any 
protection to the son, for his- share in the mortgage property 
can, as a general rule, be seized and brought to sale, even in 
the latter case, for the recovery of the debt as a personal debt 
due by the father (though also secured by a mortgage), unless 
such share has been validly alienated in favour of a third party, 
since the date of the mortgage but prior to its attachment.” 


The learned Judges who overruled this decision in Ven- 
kataramanaya Pantulu v. Venkataramana Doss Paniulu 1, did 
not apparently differ in principle from this statement but consi- 
dered themselves bound by authority to hold that the debt must 
in fact be antecedent. It was however contested by Sir John 
Stanlely in Chandradeo Singh v. Mata Prasad * in the Judgment 
already mentioned, at page 202—"This observation is plausible 
but it is capable, I think, of ready refutation. The remedy of 
the creditor on the basis of the son’s pious duty is not co- 
extensive with his remedy on foot of a binding security. In 
principle the statement is opposed to the rule of the Mitak- 
shara. In practice it would not be correct inasmuch as the 
observance of the rule of the Mitakshara does afford some pro- 
tection to the interests of sons. The greed which exists for the 
acquisition of landed property in this province is well-known 
Money lenders are ever ready to advance money to thriftless or 
extravagant land-owners on the security of their landed pro- 
perty With a view fo the ultimate acquisition of the property. 
Interest is allowed to accumulate until the mortgage debt has 
reached such dimensions that it is unlikely that the owner can 
redeem. Then a suit for sale is instituted on foot of the security, 
the mortgagee gets leave to bid and buys and the family loses its 
ancestral property. Money lenders are chary of making large ad- 
vances to land owners on personal security. Now if in negotiations 
for a loan on a mortgage, lenders are obliged to make enquiry 
and satisfy themselves that:the loan is required to’ meet a legal 
1, (1905) I. L. R. 29 Mad. 200. 2, (1909) I. L. R. 81 A. 176, - 


r? 


PART VI] THE MADRAS LAW JOURNAL REPORTS, 179 
necessity this will afford some protection to the other-members 
of the co-parcenery body. If a father ina joint Mitakshara 
family can borrow money on the security of the joint ancestral 
estate to satisfy any extravagant whim or fancy he may form, 
it is obvious that the rule of the Mitakshara is a dead letter and 
that the other members of the family are robbed of all protec- 
tion.” Their Lordships I cannot help thinking were influenced 
by these forcible observations in laying down the principle in 
the way they did. It ‘is however clear, I think, that Sir 
John Stanley did not intend to lay down that there was 
any necessity to show that the debt was not only antece- 
dent but also not incurred on the security of the family 
property, because he does not lay down any such restric- 
tion in formulating the rule, and because he refers with 
approval to the decision of the Full Court in Badri Prasad v. 
Madan Lal 1. In that case the mortgage in question was 
executed in satisfaction of a prior mortgage debt incurred 
by the father to the same mortgagee. It was contended the aliena- 
tion was bad because the mortgage was effected in discharge of 
the mortgagee’s own prior debt and was therefore not an 
antecedent debt within the meaning of the rule. Sir John Edge 
C.J. with whom the other Judges concurred, rejected this 
contention, and, after citing a Calcutta ruling that the purchase 
money itself which was the consideration for a conveyance 
could not be said to be an antecedent debt—the point now 
decided by their Lordships—added “I know of no other restric- 
tion of the term antecedent debt.” This statement is equally 
true of the other Courts and of the legal profession and the 
public in India. The doctrine of the father’s power of aliena- 
tion for his own debt having been repeatedly enunciated for 
over sixty years, ever since its recognition by the Privy Council 
in Hanuman Prasad’s case 2, without any such restriction 
having been suggested, it has been assumed not to exist. The 
only question was whether it was necessary that there should 
be any antecedent debt at all, and numberless transactions have 
taken place on that footing which, as has been represented to 
us, it would ‘involve great hardship to disturb. Observations in 
judgments must be read with reference to the context and to 
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the pre-existing law, and the very recent decision in Nachi- 
yap pa Goundan v. Rangasant Goundan 1, contains an express 
warning against deducing from particular expressions in 
their Lordships’ judgments novel propositions unsupported 
either by principle or authority, and against construing 
decisions putting an end to a conflict of authority on 
a particular question as unsettling what till then had been 
treated as settled. However sound in principle, and how- 
ever applicable to this Presidency ‘with reference to the 
son's shares, if not to the father’s, the suggested restriction 
might be if the matter were res-integra, it would certainly be a 
novel proposition unsupported by any previous authority to lay 
down at the present time that an alienation for an antecedent 
debt not otherwise open to objection was invalid because the 
antecedent debt was incurred on the security of the joint family 
property. Having regard to their Lordships’ express statement 
that the enunciation of the principle in these terms was intend- 
ed as a guide to the decision of the controverted question before 
them, I do not think we should be warranted in extending its 
application to a case which was not before them and involves 
considerations which are not referred to in their judgment, 
especially when such an application of the principle would 
have the effect of disturbing what has long been regarded as 
settled law, and would give rise to great uncertainty as to exist- 
ing titles. 

I would answer the first question in the affirmative. It is 
unnecessary to answer the second question. 

Oldfield, J. :—I1 entirely agree. e 

Sadasiva Aiyar. J,:—In the reference to the Full Bench 
I said that their Lordships of the Privy Council in some pas- 
sages of their judgment in Sahu Ram Chandra v. Bhup Singh 2 
used language which, if widely interpreted, would make a 
mortgage debt which was genuinely antecedent to the 
alienation in suit not an antecedent debt capable of support- 
ing such an alienation by the father as against the son’s 
share. Having regard (a) to the context (b) to the particular 
question which their Lordships had and intended to decide and 
(c) the language used by them in several passages both before 


1, (1919)26 M. L. J. 498 P, O. 2. (1917) I, L. R 39 A. 487, 
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and after the widely-worded passages, I was inclined to hold 
that their Lordships were considering even in these passages 
only the case where the so-called antecedent debt was really and 
substantially the mortgage debt sued on. For instance, in the 
passage “the exception ü j * appears 
to their Lordships to apply only to the case where the father’s 
debts have been incurred irrespective of the credit obtainable 
from immoveable assets which are joint family property,” their 
Lordships were approving of the exception which allows a 
decree for sale to be passed in the suit brought for a mortgage 
debt of the father if incurred for disharging the father’s antece- 
dent debts and they disapproved its extension to a case where the 
mortgage-deed sued on was executed for a so-called antecedent 
personal debt which was really incurred on the “ credit obtain- 
able” from the family-lands and which antecedent debt was 
therefore at once or soon afterwards merged in the mortgage- 
alienation sued upon.The question whether genuinely antecedent 
debts might be or might not be themselves mortgage debts and 
whether they ought to be only simple debts was notin my 
opinion decided or intended to be decided by their Lordships. 
I did not and donot think that their Lordships intended to 
adopt all the reasoning given in Chief Justice Sir John Stanley’s 
judgment in Chandradeo Singh v. Mata Prasad 1. They, no 
doubt, fully approved of the dicta of the learned Chief Justice 
quoted at pages 446 and 449 but those dicta do not deal with 
the question whether a really antecedent mortgage debt was one 
which could support a later alienation against the sons. 


Having heard full arguments again sitting in the Full 
Bench and having had the advantage of studying the judgment 
of my Lord the Chief justice just now pronounced and concurr- 
ed in by Oldfield, J., I must frankly admit that I have felt much 
diffidence as to the soundness of my view as to the real mean- 
ing of their Lordships’ language in the disputed passages. While 
I had to respectfully differ in my referring order from the opin- 
ions of two learned Judges of this Court (Spencer and Krishnan, 
Jj., in Badagala Jogi Naidu v. Bendalam Papiah Naidu 2) as to 
the interpretation of those passages, I now find that my 
opinion is also opposed to the opinions of my Lord and Oldfield 
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J., besides the opinions of two learned Judges of the Allahabad 
High Court (Tudball and Rafiq, JJ.) in Brij Narain Rai v. 
Mangla Prasad}. However, after the best consideration 
I have been able to give to the question, I shall adhere to the 
view I have already expressed. I have fortified my mind, to 
arrive at this conclusion by the following further considera- 
tions : (a) The opinion of Sir John Edge, C. J., (who took part 
in the -Privy Council decision in Sahu Ram Chandra v. Bhup 
Singh 2?) as found in the judgment in Badri Prasad v. Madan 
Lal 8 referred to in my Lord’s judgment supports my view of 
the law: (b) since Hanuman Persatud’s case $, the uniform 
course of decisions, so far as J know in all the High Courts, has 
been to treat a really antecedent mortgage debt on the same level 
with a really antecedent simple debt for the purpose of support- 
ing a subsequent alienation against the son’s share : (c) their 
Lordships have omitted in Sahu Ram Chandra v. Bhup Singh ® 
to expressly refer to and overrule this settled law: (d) the un- 
settlement of numerous titles to large estates and the great 
uncertainty in the law would result if we decide the question (1) 
referred to the Full Bench in the negative is also a matter for 
serious thought: (e) the old Hindu Law enacted (see Yagnavalkya 
II, 50 and Colebrooke’s Digest Volume I page 190 which quotes 
Catyayana’s text) that it was the pious duty of the sons to pay 
their father’s debt (e-1) even with interest (but the interest 
amount should not exceed the principal amount) (e-2) even if it 
was barred by limitation according to modern statutes (e-3) and 
even if no ancestral assets were inherited by the sons provided 
the sons were capable of bearing the burden: (This obliga- 
tion was restricted afterwards as regards (e-2) and (e-3) 
by statutory enactment and judicial dicisions, but judicial deci- 
sions have explained and expanded the nature and legal results 
of the obligation as regards (e-1) (1) by not restricting the 
amo unt of interest allowable to the creditor to the amount of 
the principal,(2) by making the future pious duty a present legal 
liability and (3) by making a voluntary alienation by the father 
for such antecedent debt binding on the sons’ shares under the 
Mitakshara Law, (under the older Hindu Law of Manu the sons 
had no interests or shares at all during their father’s life-time) 


1. (1918) 17 A. D. J. 246, - 2, (1917) I. È R. 39 All, 439, 
8, (1898) 1. L. R. 15 All.-76, 4, (1866) 6 M. I. A. 893, 
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and (4) by making involuntary alienations by court sales in 
execution for a decree against the father alone to affect the 
son’s shares also); and (f) in the old Hindu Law Texts relating 
to the son’s pious obligation which form the foundation on 
which the present law has been broadened from precedent to 
precedent, there is no distinction made between a mortgage debt 
and a personal debt of the father, 

In the result I concur in answering tne first question 
referred to this Full Bench in the affirmattve. 

Coutts Trotter, J. :—I have had the advantage of perusing 
the opinion just pronounced by my Lord, and I entirely con- 
cur in it, i | i 

Seshagiri Aiyar, J. :—My answer to the first question is in 
the affirmative. No cases have been quoted before us in which 
it has heen directly held that a debt secured by a mortgage 
could not constitute an antecedent debt. Mr. Sitarama Rao 
naturally relied upon the observation of Lord Shaw at page 
447 in Sahu Ram Chandra v. Bhup Singh 4, which is as fol- 
lows: “ Except where the sale or charge has been made in 
order to discharge an obligation not only antecedently incurred, 
but incurred wholly apart from the ownership of the joint estate 
or the securily afforded or supposed to be available by such 
joint estate.” With reference to this sentence, it was 
contended that there was a distinct pronouncement that if a 
debt was advanced on the security of the property in the pos- 
session ot control of the manager of a Hindu family, such a 
debt would have been incurred in breach of trust and that 
consequently it cannot constitute an antecedent debt. It was 
further argued that there was an essential difference between a 
simple loan and a loan charging .the family property. The 
sentence in the judgment “under his management he can 
neither obtain money for his own purposes for it, nor can he 
obtain money for his own purposes upon it, was relied on for 
this argument. | cannot say that these contentions are entirely 
unfounded. | 

Before dealing with these sentences, I think it expedient 
to consider the judgment as a whole. The case before the 
Board was one in which a suit was brought upon a mortgage 
document. This deed was not a renewal of an old document. 
a a 
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The question for consideration before the Board was whether 
the loan advanced was contemporaneous with or was antece- 
dent to the mortgage sued on. In considering this question 
their Lordships of the Judicial Committee had before them the 
rulings of the various High Courts in which they point out 
“there was a conflict which occurs, not merely between the- 
Courts of one district in India and another, but also between 
decisions pronounced in Calcutta itself, in Allahabad itself, and 
in Madras itself.” This conflict they wanted to put an end to. 
If we examine the cases which were cited before them as 
typical of the conflict, it would be seen that in not one of them 
was the question whether a subsequent mortgage superseding an 
earlier mortgage could constitute an antecedent debt, was ever 
raised or decided. The point at issue in them was whether 
there should not be a debt really antecedent to the one on 
which the suit was brought, or whether it was enough if a short 
time had elapsed between the execution of the document and 
the granting of the loan. Nor do I find any referente in the 
argument of the learned Counsel before the Judicial Committee 
to this point. Under these circumstances I do not think that 
the language relied on should be regarded as a considered 
pronouncement upon the matter we have to decide. 


Further if we analyse the judgment of Lord Shaw it is clear 
that the proposition contended for by the learned Vakil would 
be to some extent inconsistent with the general principles 
enunciated by the noble Lord. The judgment first traces the 
rights of interdiction of the subordinate members of a Hindu 
family to the well known text of Matakshara (Chapter I Section 
I, Pl. 27,) Then it proceeds to point out that the Mitakshara 
has enunciated a rule in favour of the managing co-parceners, 
The reason of therule is stated to be that wherever there 
ig a family necessity it is “ one binding upon the co-parceners 
as awhole and that consequently the consent of all of them 
can be implied even though they may not be consulted 
individually.” The judgment then considers the exception to 
the general rule which is stated to have “ arisen from the 
necessity of protecting the right of third persons, say, the 
purchasers of the property who have taken their title for 
onerous consideration and in good faith.” Although in the 
previous sentence it was stated that“ the exception should 
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be very carefully guarded and should not be extended,” it 
is clear that the aim of the exception in the opinion of the 
Board, was to safeguard the rights of bonafide lenders, and not 
of the subordinate members of the Hindu family, Then we 
have a discussion as to how this exception shoud be worked. 
The observations of Lord Justice Knight Bruce in Hanooman 
Persaud Ponday v. Munraj Koonwaree! quoted as showing that if 
“the fact of the advance is proved, the presumption of law is 
prima facie to support the charge and the onus ‘of disproving it 
rests on the heir.” Up to this point there is no discussion as to 
whether the debt should be a simple debt or a debt secured by 
the charge on property. After this, the particular-facts of the 
case are examined, and the rule deduced by Sir James Colvile in 
Suraj Bunsi Koer v. Sheo Pershad Singh 2, and in Girdhari Lall 
v. Kantoo Lall 8, are stated. Then follows an approval of the 
comment by Sir John Stanley in Chandradeo Singh v. Mata 
Prasad 4,on the above two decisions. If we turn to the 
judgment of the learned Chief Justice of the Allahabad High 
Court which has secured the approval of the Judicial Committee, 
it would be clear that there was no intention in that case to 
differentiate between simple debts and mortgage debts. On the 
other hand the sentence at the bottom of page 207 is in favour 


of holding that a mortgage is as much within the competency - 


of the manager asa simple debt. Then the judgment of the 
Judicial Commitee proceeds to define what an antecedent debt is. 
It is in this part of the judgment that the observation relied on 
by Mr. Sitarama Rao occurs. But the quotation from Lord 
Hobhouse’s judgment in Nanomi Babuasin v. Modhun Mohun 5 
on which the rule is based, does not make any distinction between 
mortgage debts and money debis ; and the final deduction of the 
Board does not warrant any such distinction being drawn between 
the two classes of debts. The sentences relied on, namely “In 
short, it may be said that the rule of this part of the Mitakshara 
Law is that the joint family estate is in this position: under his 
management he can neither obtain money for his own purposes 
for it nor can he obtain money for his own purposes upon it. 
To permit him to do so would enable him to sacrifice those 


a a rE, 
D 


1, (1856) 6M. I. A. 393. ~ 2, (1879) I. L. R. 5 Cal. 148. 
8. (1874) L. R. I I. A.821. 4. (1909) I. L. R. 81 All, 176, 
5. (1885) I. D. R. 13 Cal. 21, 
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F. B. rights which he was bound to conserve,” should be read as 
Aiumue kim referring to the creation of the first obligation and not to the 
Chetty merger of the first debt in a subsequent mortgage debt. That 
Muthu was the only matter which was directly discussed and this and 
Koundan. the other observations must be taken to have been made with 
esas reference to the enforceability of a debt which starts with a 


mortgage and is not subsequently absorbed in any other trans- 
action of a similar or a different -kind. The rule finally laid 
down namely that “there must be antecedency in time’ and 
“real dissociation in fact’ would equally apply to a simple and 
to a mortgage debt. I have very closely read the judgment of 
the Board, and in my opinion the particular passage on which 
so much stress was laid should not be construed in the 
way in which the learned Vakil asked us to construe. In 
this connection I may be permitted to draw attention to 
what Lord Haldane said in Cornelius v. Phillips 1: “ dicta 
by Judges, however eminent, ought not to be cited as establish- 
ing authoritatively propositions of law unless these dicta 
really form integral parts of the train of reasoning direct- 
ed to the real question decided. They may, if they occur 
merely at large, be valuable for edification, but they are not 
binding.” Mr. Sitarama Rao contended that the Judicial Com- 
- mittee have set to themselves the task of laying down the law 
and it is not open to us to minimise its effect by saying that the 
sentences relied on are mere obiter dicta. The answer is that 
their Lordships had not before them this aspect of the case at all. 
Ever since Hanuman Pershad Panday v. Munraj Koonwaree 2, 
in which the rule as to antecedent ,debt was outlined, numerous 
cases have been decided in this Presidency and elsewhere where 
it was assumed as unquestionable that there is no distinction be- 
tween a simple anda mortgage debt. It would unsettle vested 
rights and throw open the flood gate of litigation, if their Lord- 
ships are to be understood as laying down the law as contended 
for by the learned Vakil. There must be some semblance of dis- 
cussion in the judgment appealed against, in the argument of 
Counsel or in the cases quoted at the Bar to warrant us in 
imputing such an unexpected departure from accepted notions 
on the subject to their Lordships. The Judicial Committee 





1. (1918) A. O. 199 at p. 211. 2. (1856) 6 M. I. A. 893. 
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are in the habit of cautioning Courts in India tio apply 
the old decisions to transactions founded on an exploded 
view of law and to suggesting that as and from a particular 
date the new pronouncement should be accepted as regulating 
similar transactions. 1n Puttabiramier's case 1 and tn Tham- 
buswami Pillai's case?, relating to the construction of 
mortgages by conditional sale, this hint was given. Again in 
dealing with rights of alienation which a co-parcener has in 
respect of his own share, the Board while saying that. the 
Madras view was not right refused to interfere with it on the 
principle of stare decisis, There 1s no indication of such an 
attitude in the present case. The truth is that their Lordships 
did not intend to overrule the principle which had gained un- 
contested currency all these years. I cannot therefore but 
regard the view taken in Brij Narain Rat v. Mangala Prasad 3, 
and by Spencer and Krishnan, JJ., in this Court as attempts to 
be meticulously literal at the expense of the spirit of the .pro- 
nouncement, 

I may draw attention to the fact that the Judicial Com- 
mittee have held in Gridharee Lall v. Kantoo Lall £ , that where 
family property has been sold away undera mortgage decree, 
the son can recover it back oniy on showing that the debt was 
illegal or immoral. The same conclusion has been stated in 
cases where the property passed out of the family by sale under 
a money decree. No distinction is drawn regarding the rights of 
the sons in these two classes of cases, If it was breach of trust on 
the part of the manager to have mortgaged the property, why 
should the suing co- parcenes show that there was immorality or 
illegality ? If the property passed out of the family in violation 
of a trust, the son should on pleading without more that the 
decree under which the sale was held was founded ona mortgage, 
be decreed possession of at least his share. There is a considera- 
tion which is specially applicable to Madras and which would 
also lead to the same result. In the judgment under considera” 
tion, the Board had to consider the rule of Mitakshara as 
administered in Allahabad. They had not before them the 
doctrine which has been uniformly accepted jn this Presidency 


that fora debt of the father which is neither illegal nor 


1. (1871) 18 M. I. A. 560. 2 (1875) I.L. R. 1 Mad. 1. (P. C.) 
3. (1918) 17 A L. J. 249, 4, (1874) L. R. 1 I A, 3241. 
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immoral, his share in the family property would be liable. This 
view has obtained the sanction of the Judicial Committee on 
the principle of stare decisis. It would follow from this that if 
a father mortgages property fora debt which is not tainted 
with illegality or immorality, although not binding on the sons 
as not being for family benefit or necessity, it would be 
enforcible against the sons on the doctrine of their pious 
obligation to discharge their father’s debt. This would furnish 
an additional ground for holding that a mortgage debt instead 
of being in a worse position than a simple debt Is in some 
respects in a more favourable position. 

There is one observation in the judgment which [ have 
so largely quoted from, which lends support to my view. 
Almost the last sentence in the judgment is: “wherever such 
antecedency is found to be unreal and is merely a cover 
for what is essentially a breach of trust the Courts will 
not: be slow to deny effect to a mortgage so brought into 
existence?” There is no qualification here that the illusory 
character would only affect a simple debt. What the Courts 
in India are asked to do isto find out whether the previous 
loan was real or illusory and not whether it is a simple 
debt or a mortgage debt. For all these reasons I am of opinion 
that Badagala Jogi Naidu v. Bendalam Papiah Naidu 1 was 
wrongly decided. It is not necessary to express any Opinion 
upon the second question referred to us. 


C. A, 5. 





PRIVY COUNCIL. 
PRESENT :—VISCOUNT HALDANE, VISCOUNT CAVE, LORD 
PHILLIMORE, SIR JOHN EDGE, AND MR. AMEER ALI. 
[On Appeal from the High Court of Judicature at Madras. ] 


Maharajah of Jeypore and another «. Appellants * 
v. 
Vikarama Deo Garu ... Respondents. 


Hindu Law—Right to maintenance —Impartible zemindary, junior members of 
the family of the holder—Have they a right to be martniatined out of the estate~Custom 


of allowing maintenance—Burden of proof. 
Apart from custom and from certain near relationships to the holder the 


junior members of the family of a zemindar entitled toan impartible zemindary 
have no right to maintenance out of if. 


* P.O. A. No. 101 of 1917. 12th May, 1919. 
1, (1918) 85 M. L. J. 382. - 


PART VL] THE MADRAS LAW JOURNAL REPORTS. 189 


There is no invariable custom by which any members of the family beyond 
tha first generation from the last holder can olaim maintenance as of right. 


When therefore the son of a brother of the last holder olaimed maintenance, 
and the defendants (under an erroneous view that by the general law he was 
entitled to maintenance) alleged a custom excluding bis claim :— 


Held, that the burden of proof was on plaintiff that it was for him to prove a 
custom entitling him, not for defendants to prove one disentitling him. 


Appeal from a decree of the Madras High Court (Sankaran 
Nair and Tayabji, JJ.) dated December 22, 1914, varying a 
decree of the Agent to the Governor at Vizagapatam. 


Vikrama Deo Garu sued the Maharajah of Jeypore and his son 
for maintenance to which he claimed to be entitled as son of the 
brother of the Maharajah’s father and predecessor. He alleged that 
he was actually receiving Ks. 350 per month, but that this was 
insufficient : he claimed Rs. 2,000 per month and Rs. 15,000 fora 
house. Defendants pleaded inter alia that plaintiff was too distantly 
related to entitle him to claim any maintenance “either according to 
Hindu Law or the custom among Uriya Zemindars or the custom of 
the family.” 


Of the issues fixed by the trial Court the following only are 
material : 


3. “Is the first defendant bound to maintain (the plaintiff) 
according to Hindu Law out of the income of the Jeypore Zemindari ? 

4, “ Whether according to the custom among Uriya Zemindars, 
or the custom of the family, the first defendant is not liable to 
maintain the plaintiff out of the income of the Jeypore Zemindari ? 

13. “ Whether the plaintiff can claim a separate house for 
residence ? ” 


The trial Court found for the plaintiff on Issues 3 and 4, for the 
defendant on Isssue 13, 


On the third issue the learned Judge based his finding on 
Mayne’'s Hindu Law, para 458, and the decision of the Madras High 
Court in Appeal No. 27 of 1907. On the 4th issue he found that 
the evidence was insufficient to establish a custom disentitling 


plaintiff to maintenance. In the result he decreed maintenance at the 
rate of Rs. 800 per month. 


The judgment in Appeal No. 27 of 1907,- was given by Wallis 
and Sankaran Nair, JJ., on August-3, 1909, in Chettikulam Prasanna 
Venkatachella Reddian and others v. Chettikulam Kumara Venkata. 


chella Reddiar (unreported). ‘The material part of the judgment is 
s follows :— 
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“The learned Advocate-General contended that in the case of 
an impartible Zemindari the junior-members of the family have no 
legal right to maintenance, a conclusion which he argues, follows 
logically from the recent decisions of the Privy Council as to the 
nature of an impartible Zemindari. We are not prepared to accept 
this contention which, we may observe, was given upin the Court 
below. In Raja Yarlagadda Mallikharjuna Prasada Nayudu v. 
Raja Yarlagaddau Durga Prasada Nayudu 1, at page 157, their Lord- 
ships distinctly recognise the right to maintenance of the junior 
members of a raj or other impartible estate. A similar claim was 
allowed without opposition in the Udayarpalayam case 2, and so far 
as our knowledge extends is in accordance with the usage prevailing 
in Southern India.” 

In the present case both parties appealed to the Madras High 
Court, which varied the Agents decree to the extent of allowing 
plaintiff Rs. 5,000 for a house, but otherwise confirmed it. 

Thereafter both parties appealed to the Privy Council. The 


plaintiff subsequently withdrew his appeal (which was on the quéstion 
of amount only) on an undertaking to pay costs. 


~ Atthe hearing of defendants Appeal. 


De Gruyther, K. C.. and Kenworthy Brown, for appellants, sub- 
mitted that the appeal was concluded by the recent decision of the 
Board in Rajah Ram Row v. Raja of Pittapur 8 . 

Plaintiffs’ claim was based on the general Hindu Law in view 
of the recent decision it is no longer tenable, It was not based.on 
custom or family usage, nor did “plaintiff adduce any evidence to prove 
any such usage. The burden of proof was wrongly placed: it lay on 
plaintiff to allege and prove a custom under which he could claim 
maintenance. The Lower Courts hae proceeded on decisions which 
are now overruled, 


Dunne, K. C., and Dube for respondent: Plaintiff's claim was 
based on the.custom of the family as well as on Hindu Law. Defen- 
dants have failed to prove the custom they set up in variation of that 
alleged by plaintiff... In any Case we should have an opportunity -of 
adducing evidence: the suit should be remitted for the.trial of an issue 
on the footing of what is now settled to be the law: 

De Gruyther, K. C., submitted that if the case were remitted the 
question as to the amount of the maintenance allowance should be 
left open. : 


= +1. (1900) I. L. R. 24. Mad. 147. 2 (1906) I. D.R 28 Mad. 508. 
8. (1918) 45 J. A. 14835 M, L. J, 392, 
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Dunne, K. C.:—Both Courts have concurred as to the amount of 
the allowance. We submit the Board will not interfere with their find- 
ing, the more so as the matter is largely one of discretion. 


Their Lordships’ judgment was delivered (12th May) by 


Viscount Cave:—This is an appeal froma decree of the 
High Court of Madras, which affirmed, with a variation, the 
decree of the Agent to the Governor at Vizagapatam, dated the 
22nd December, 1909. 


The suit was brought by the plaintiff, who is the cousin of 
the first defendant the Maharajah of Jeypore, for maintenance 
out of the impartible estate held by the defendant. In conse- 
quence of previous decisons of the Courts, the case took a 
course which makes it impossible finally to determine the 
matter to-day. 


The plaintiff in the action rested his case upon the conten- 
tion that, according to the general Hindu Law, he, as the son 
of a brother of the late Maharajah, was entitled to maintenance 
out of the estate. The defendants in their statements, proceeded 
more or less upon the same basis, but alleged a special custom 
which deprived the plaintiff of that which was treated as being 
his prima facie right. 

Upon that, issues were framed, the important issues being 
the third and fourth. The third issue was :—Whether, if the 
plaintiff reverted to his natural family, by reason of his adoption 
into another family being invalid, the first- defendant is 
bound to maintain him according to Hindu Law out of the 
income of the Jeypore Zamindari. The fourth issue was :— 
“ Whether according to the custom among Uritya Zamindars or 
the custom of the family, the first defendant is not liable to 
maintain the plantiff out of the income of the Jeypore Zamin- 
dari.” 

Both Courts acting, as they considered, upon the existing 
authorities, answered the first issue in the affirmative and, upon 
‘the evidence, answered the second issue in the negative; and, 
accordingly, maintenance was decreed to the plaintiff. 

Since those decisions were given this Board, in the case of 
Raja Rama Rao v, Raja of Pittapur (45 I.A., 148), has decided 
that, apart from custom and from certain near relationships to 
the holder the junior members of the family of a zamindar 
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entitled to an impartible zamindari have no right to mainten- 
ance out of it, and that thereis no invariable custom by which 
any member of the family beyond the first generation from the 
last holder can claim maintenance as of right. 


In view of that decision it is plain that the issue which 
should have been tried, was not that which in fact was tried 
but “Whether according to the custom among Uriya Zamindars, 
or the custom of the family, the plantiffis entitled to main- 
tenance out of the income of the Zamindari’’; in other words, 
the burden should have been put upon the plaintiff to prove the 
custom entitling him to maintenance, and not upon the defen- 
dants to prove a custom negativing the ordinary law. 

That being so, it appears to their Lordships that, in order 
to do justice, the case must be sent back, in order that the issue 
which their Lordships have defined should be tried and accord- 
ingly the case should be remitted to the High Court in order 
that they may direct that issue to be tried, and may dispose of 
the case in accordance with the finding. 


Their Lordships have considered whether the question of 
amount should also be remitted ; but upon the whole, they have 
come to the conclusion that if as the result of the issue now 
directed, the plaintiff is found entitled to maintenance, the 
amount fixed by the High Court should not be disturbed. 

Their Lordships will, accordingly, humbly advise His 
Majesty to remit the matter for the purpose mentioned. 


The costs incurred in the Cgurts below will follow the 
ultimate event of the proceedings. There will be no costs of 
this appeal. 

As regards the cross-appeal which was withdrawn on ~ an 
undertaking to pay the costs, that undertaking will of course 
remain unaffected by thepresent order as to costs, 

Solicitors for Appellants—T7. H. Wilson & Co. 

Solicitor for Respondent—Douglas Grant. 

A. P.P. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BAKEWELL AND MR. JUSTICE 
PHILLIPS, 


Panuganti Narasimha Rao and another ... Appellants” (Plain- 
tiffs Nos. 2 and 3.) 


v. 
Sreerajah Vellanki Srinivasa Jagannatha ... Respondent (Defen- 
Rao Bahadur Zemindar Garu of dant.) 


Tiruvur. 

Civil Procedure Code—Or,. 8 R., 6; Or. 20 R. 19—Set off —Plea of —Maintain- 
arlity—Conditions—Equitable set off—Bar by limitation— Lffect—Agent—Sust 
against principal for recovery of balance due on accounts—Defendant’s plea o 
balance due to him on accounts and prayer for decree for same—Nature of — 
Defendant's claim barred —Decree for, if can be given. 


In a suit by an agent against his principal for the recovery of the balance 
found to be due to him by the defendant on taking accounts, the latter filed a 
written statement stating that, if the accounts between the parties were looked 
into, a balance would be found to be due to him and praying for a decree for the 
same. Defendant’s claim against plaintiff was barred on the date on which he 
filed his written statement. Held that, though defendant’s claim might be 
allowed to the extent of plaintiff's claim and the latter’s suit might be dismissed, 
he (defendant) was not entitled toa deores against plaintiff for any additional 
amount claimed by him. 

Defendant’s claim was not a set-off under Or. 8 R.6, Civil Procedure Code and 
he was not therefore entitled to a decree under Or. 23 R. 19 Civil Procedure Code. 
An equitable set-off which is barred by limitation cannot be allowed. 


Per Phillips, J. :—The written statement did not amount to a plea of set-off. 
Per Bakewell, J.—In pleading an equitable set off the procedure of Or. 8 R, 6 
Civil Procedure Code should be followed. 

Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge Qf Masulipatam in A. S. No. 51 of 
1917 (A. S. No. 549 of 1915 on the file of the Court of the 
Subordinate Judge of Ellore) preferred against the decree of 
the Court of the District Munsif of Tanuku in O. S. No. 363 
ot 1912. 

N. Rama Rau for Appellant. 

T. R, Venkatarama Sastri for Respondent. 

The Court delivered the following 

Judgments :—Bukewell, J.—The plaint in this case was 


presented on 17-6-1912 and alleged that the plaintiff was the 
agent of the defendant and his father for the collection of the 
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kist of a certain village and borrowed monies on their authority, 
and claimed payment of a specific sum, the balance shown by 
the statement of account therewith filed, interest thereon, and 
damages for costs incurred by the plaintiff in a suit filed against 


‘him in respect of money borrowed on behalf of the defendant. 


In his defence, dated 26-2-1913, the defendant denied the 
authority of the plaintiff to borrow monies and defend suits and 
otherwise challenged the correctness of plaintiff's accounts, and 
alleged that upon proper accounts being taken a_ balance will 
be found due to the defendant in respect of which he was 
about to take steps against the plaintiff. 

On the 24th February 1913 issues were framed as to the 
correctness of plaintiffs accounts. On the 20th June 1918 the 
defendant applied for leave to file an additional written state- 
ment containing a prayer that a decree might be given in the 
suit for the amount found due to him on taking the accounts 
between the parties ; and by order dated 24-6-1913 the defen- 
dant was allowed to amend his written statement accordingly. 

The learned District Munsif found that the defendant's 
claim was barred, and that his written statement was not within 
the terms of O, 8 R. 6 of the Civil Procedure Code but the 
learned Subordinate Judge held that the suit being for an 
account a decree could be passed against the plaintiff in favour 
of the defendant, 

It is clear that the defendant s written enen does not 
fall within the terms of O. 8 R. 6 of the Civil Procedure Code 
because it does not claim an ascertained sum of money and it 
does not contain the particulars of the debt. It has been held 
by this Court that debt means a ‘present obligation to pay a 
liquidated sum of money, Sabju Sahib v. Noordin Sahib 1, As is 
pointed out in that case it is not sufficient to constitute a debt 
that asum of money may ultimately be recoverable. The 
claim of both the plaintiff and the defendant is for the balance 
to be found due on taking an account of the agency trans- 
actions, and the allegations contained in paragraph 4 of the 
defendant’s original written statement that the plaintiff was 
compelled to employ persons to perform defendant’s duties 
and the allegation of plaintiff that he incurred costs in proceed- 
ings against which defendant was bound to indemnify him, 
constitute claims for damages for breach of the contract of. 
agency. 
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It has been argued that under Order 20 Rule 19 a set off is 
admissible otherwise than under Order 8 Rule 6, and a decree 
may be given for the defendant. This rule appears to adopt the 
decisions of this Court that cross-demands arising out of the 
same transaction may be set off though they do not fall within 
the strict terms of Order 8 Rule 6, and to allow a decree to be 
passed for the defendant in such cases but it does not deal with 
the question of limitation. 

A set off was originally merely a datérice to an action, and 
it has been held that the right to plead this defence arises when 
the action is brought, so that it does not become barred subse- 
quently by the statute of limitations (Walker v. Clements 1). 


The right has now become one of attack as well as of 
defence, and the defendant occupies the position of a plaintiff 
in respect of any balance claimed by him. No decision of this 
Court has been cited before us that in a suit upon a contract 
the plaintiff is precluded from setting up the defence of the statute 
as well as any other defence to the attack of the defendant. 


In taking an account of the amount due under a mortgage 
the mortgagor is entitled to set off any sums due to him under 
the mortgage contract whether a suit would lie therefor or not ; 
the mortgagee is a creditor claiming payment of his debt, and 
the mortgagor’s claim is in effect a defence, and his rights 
under the contract have not been extinguished though he may 
be precluded by the statute from bringing a suit, Parasurama 
Pattar v. Venkatachalam Pattar 2. If the mortgagee, on the other 
hand, has monies of the mortgagor in his hands, he can in 


taking the account in a suit by the mortgagor appropriate them- 


towards payment of a sum due to him by the mortgagor, not- 
- withstanding that a suit would be barred, Sheo Saran Singh v. 
Mohabir Pershad Shah 3. This is also a set off in defence to the 
plaintiff's claim. In Chidambara Mudaliar v. Krishnaswame 
Pillai 4, a trustee was held to be entitled to set up his right to 
be indemnified out of the trust, estate when called upon for an 
account ; he still held the office of trustee and the court would 
not remove him from his office and so deprive him of the right 
to possession of the trust property and of paying himself there- 
out without providing for payment of the amount found due 


_.--.- 1, (1850) 15Q.B 1046 j 2. (1918) 25 M. L. J. 661, 
8. (1905) I. L. R. 82 Cal. 576. 4, (1914) 28 M. L. J. 285. 
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to him. In cases where the Court is administering a fund, it will 
have regard to the subsisting rights of the parties, and the fact 
that any party could not take separate*proceedings to enforce 
this right is immaterial. (Ibid. Page 294.) 


In the case of a suit upon a contract it has been held by 
this Court that the defendant cannot plead an equitable set off 
which is barred at the date of suit, because the amount claimed 
is not legally recoverable (Vyravan Cheity v. Srimath Dewwastka- 
mani Nataraja Desikar 1). 

I respectfully agree with the observations of my learned 
brother upon the decisions of the Allahabad High Court which 
have been. cited, and I am of opinion that in pleading an equita- 
ble set off the procedure of Order 8 Rule 6 of the Code should 
be followed. 

In the present case the ‘defendant’s right to sue his agent 
for an account was not barred on the 17th June 1912 when the 
plaintiffs suit was instituted, but became barred immediately 
thereafter under Art. 89 of the Limitation Act. 1908. Iam of 
opinion that when the defendant filed his written statement there 
was no sum due by the plaintiff to the defendant within the 
meaning of O 20 R. 19, because there was no amount then legal- 
ly recoverable by the defendant from the plaintiff. I think that 
since the defendant’s claim was not barred at the date of suit, 
he was entitled to plead that there was a sum in the plaintiff s 
hands which the latter was bound under his contract to apply 
in satisfaction of the demand; but that, since a suit could not 
be brought by the defendant to enforce his claim, he could not 
plead that there was a further sum payable by him. 


] would allow the appeal and restore the District Munsif’s 
decree with costs here and in the Lower Appellate Court. 

Phillips, J. :—-In this case, the plaintiff sues as agent of the 
defendant to recover the balance of money due to him by the 
latter and states that if accounts of receipts and disbursements 
are looked into, it will be found that money is owing to him. 
The defendant put ina written statement stating thatas a 
matter of fact nothing was due by him to the plaintiff and asked 
that the suit should be dismissed, Ata later date he put in an 
additional written statement which was permitted to be filed 

1. (1915) 1. L. R, 39 Mad, 989-380 M. L. J. 59. 
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„under O. 8 R.6 of the Civil Procedure Code in which he 
claimed that a balance was due to ‘him onthe accounts and 
stated that he was prepared to pay the requisite court fee 1f 
ordered to do so. The defendant’s claim being that of prin- 
cipal against agent, it would be governed by Art. 89 of the 
Limitation Act and his claim would have been barred on the 
day after the plaint in this suit was filed as the agency termina- 
ted on the 31st May 1909. 


The question in this appeal is whether a decree can be 
given to the defendant for the balance found due to him, not- 
withstanding the fact that when he put in his claim to set off, 
that claim would have been barred by limitation. No doubt 
that if the claim would be treated as a set off under O. 1. R. 8, 
the provisions of O. 20 R. 19 (1) would justify the decree! in 
defendant’s favour. I have however no hesitation in stating 
that this is not a case of set off under O. 8 R. 6. In the first place, 
there is no ascertained sum of money. The amount depends 
upon the examination of the accounts. Money was not legally 
recoverable on the date the claim was made, and the written 
statements do not contain particulars of debts sought to be set- 
off. This being so, I do not think that the provisions of O. 
8 R. 6 can be applied to this case. 


The next question is whether it can be treated as an equit- 
able set off. In the first place, I` would point out that 
there is really no set off pleaded, for all that the defendant 
says is that if the accounts between himself and the plaintiff 
are looked into, a balance will be found due to him, thatis te 
say, that on the true view of the facts stated in the plaint the 
decree should be for the defendant and. not for the plaintiff. 
However, treating it as an equitable set off, we have to see 
whether it can be allowed although barred by limitation. - In 
mortgage suits, sums are allowed to be set. off in taking 
accounts of the mortgage even though barred by. limitation and 
this principle i 1S recognised i in Parasurama Pattar v. Venkata- 


chelam Pattar 1, Sheo Saran Singh v. Mahabir Pershad Shah 2 and ` 


Edward Dalgleish v, Ramdin Singh Choudhury 3 and it was held 
in Chidambara Mudaliar v. Krishnaswami Pillai 4 thata trustee 
1. (1913) 25 M. L. J. 561, 2. (1905) I. R. 82 0al576, 
. 8, (1909) 14 C. W:N page 170 at 173. 
4, (1914) 28 M, L. J 285 at 294 
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was entitled to have a decree for the amounts due to him from, 
the trust in a suit brought for his removal, although his right to 
sue for those amounts was barred by limitation. But those cases 
are cases in which the relationship between the parties still sub- 
sisted. In the former cases it was that of a mortgagor and mort- 
gagee and in the fatter case, the trustee was still in possession 
of trust property. In Vyrawan Chettiar v. Srimath Detwwastka- 
mani Nataraja Désikar 1, it was-held by the same Bench that 
decided the case in Parasurama Pattar v. Venkatachalam Pattar ? 
that a lessee could not set up by way of an equitable set-off an 
unliqui lated claim for damages which was barred at the date of 
the suit. The main difference between that case and the present 
is that the present defendant’s claim was not barred at the date 
of the suit, but became barred on the following day. The ques- 
tion is whether in equity he should be allowed not only to set off 
an amount equivalent to plaintiff's claim and thus have the suit 
dismissed, but also to claim a decree for an additional amount. 
No doubt in Walker v. Clements 3, it was held that a set off which 
was treated as a cause of action must be deemed to date from the 
cause of action. That case however was decided before courts 
were empowered to decree claims ‘on set off for until 1875, a 
set off could only be pleaded as a defence and could not, be 
treated as a substantial claim . and the English Courts have 
always recognised that a claim on a set off is’ subject to the law 
of limitation in the same way as the principal claim Vide 


“Rawley v. Rawley *. On principles of equity therefore is the 


defendant entitled to get a decree in this suit? It is not 
disputed that his claim must be allowed to the extent of 
plaintiff’s claims and the plaintiff's suit dismissed. But the 
further question whether he is entitled to a decree for money 
has arisen. If his claim 1s allowed, he will be in the exception- 
ally fortunate position of putting forward a clair in a court of 
law which he claims to have tried at no risk to himself. He has 
paid no court-fee on his claim and merely undertakes to pay 
what is necessary incase he getsa decree. Whereas if no 
decree is given, he evades all liability. Ifthe plaintiff had not 
brought this suit, he certainly could not have prosecuted his 
claim. It would therefore not seem right that he should be 


1. (1915) I. L. R. 89 Mad. 989. 2, (1918) 25 M. L. J. 561, 
3, (1850) 15 Q. B. 1046=117 E. R. 754, 4. (1876) 1 Q. B.D. 460 
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allowed to evade the statute of limitation merely because plain- 
tiff. has filed a suit against him. No doubt in Pragi Lal v. Max- 
well 1, it was held by Oldfield, J., that a claim like the present one 
should be allowed, but the other learned Judge in that case 
expressly differed on the ground that although a set-off could be 
admitted as an equitable protection to the defendant against his 
being cast in the plaintiff's suit, it could not be allowed in order 
to obtain a decree in his favour. No authority in this court has 
been brought to our notice in which a decree has been given 
for a defendant in a sutt brought by plaintiff on accounts, but 
there is a case in Paramanund v. Jagat Narain? in which such a 
decree was given for the defendant. The ground on which this 
decision was based was that a suit for accounts against an agent 
necessarily involves an undertaking by the plaintiff to pay to the 
defendant any sum that may be found due to him, This, I think 
is taking a somewhat large view of the intention of a plaintiff in 
such a suit, for it could rarely be his intention to bring a suit 
in order that a decree might be given against him. On 
principles of equity therefore, I think, that the defendant’s 
claim to a decree should be disallowed on the ground that 
such a decree would have the effect of enabling him to evade 
the law of limitation. In that view I agree in the order 
proposed. 
A, S. V. 


— ei 


PRIVY COUNCIL. 


PRESENT :—VISCOUNT CAVE, LORD į PHILLIMORE, SIR 
JOHN EDGE AND MR. AMEER ALI. i 


The Midnapur Zemindary Company Ltd. ... Appellants” 
v. | 
Uma Charan Mandal and others . ... Respondents. 
Second appeal—Jurisdiction of High Court limited—Findings of fact on farsi 
appeal binding. 
The High Courts in India are not entitled in secondZappeal to go behind the 
findings of fact of the first Appellate Court, unless such findings result from the 
“misconstruction of a document or the misapplication of law or procedure, 
Musammat Durga C howdhrani v. Jawahir Singh Chaudhri 3, followed. 
aia ia * 15 and 16 May, 1919. 
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Consolidated appeals from twenty decrees of the Calcutta ` 
High Court, reversing in second appeal decrees of the District 
Judge of Manbhum. 


The appellants sued claiming that they were purchasers of an under- 
tenure sold for arrears of rent under Bengal Act VIII of 1865, and 
therefore entitled under S. 16 of the'Act to avoid the incumbrances 
held by the defendants (respondents). 


The defendants (respondents) pleaded inter alia that the Court 
sale at which plaintiffs purchased was really a private sale and was a 
collusive and fraudulent device : and that plaintiffs were therefore not 
entitled to the benefit of the Act. 

The Subordinate Judge of Purulia, who tried the case, fixed 
among others the following issue: 

“T. Were the rent-decree and sale in execution of the same 
fraudulent, collusive and illegal ? ” 

Both parties adduced evidence and the Subordinate Judge found 
this issue in plaintiffs’ favour. His judgment on the point is cited at 
length by their Lordships. It was affirmed in appeal by the District 
Judge of Manbhum. 

The proceedings on second appeal are reported at 19 C. W. N. 270. 
The High Court held that the circumstances under which the public 
sale was brought about and took place established that the sale in rea- 
lity was a private sale and that plaintiffs were not entitled to avoid 
the incumbrances. The material part of their judgment is cited by 
their Lordships. They dismissed plaintiffs’ suit, which the lower 
Courts had decreed. 

Hence this appeal. | 

De Gruyther K.C.and Sir W. Garth, K. C., for appellants sub- 
mitted that the High Court had no jurisdiction in second appeal to go 
behind the findings of fact at which the District Judge had arrived. 
Mr. Durga Chaudhrani v. Jawhir Singh Chaudhri 1. 

The two Lower Courts concurrently found onthe evidence that the 
sale was neither collusive nor fraudulent, that it was a public sale 
regularly held, and that defendants had notice of it. There was no 
evidence whatever of any fraud on the part of the plaintiff Company. ° 

Dube for respondents, submitted the question whether the sale 
was collusive and fraudulent was a mixed question of law and fact. , 
There was sufficient evidence from which the High Court could infer 
that the sale was really a private one. The District Judge found that 
“this arrangement undoubtedly existed between the Raja and Jiban 
1. (1890) L. R. 17.1, A. 122. — 
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Babu, viz. that the company should bid up to Rs. 40,000 and that the 
Raja should allow the sale to proceed.’ From that finding and others 
the High Court was competent in second appeal to draw the inference 
of fraud. Such an inference is one of law: Ram Gopal Shamskha- 
toon 1, 

De Gruyther, K. C. replied. 

Their Lordships’ judgment was delivered (June 3, 1919) by 


Sir John Edge:—These are consolidated appeals from 
twenty decrees dated the Ist June, 1914, of the High Court at 
Calcutta, which reversed decrees, datedthe 30th September and 
the 30th November, 1910, of the District Judge of Manbhum, 
which had affirmed decrees, dated the 21st March, 1910, of the 
Subordinate Judge of Purulia. The decrees of the High Court 
which are the subject of these consolidated appeals dismissed 
the suits, which were suits for a declaration of title and for kas 
possession by the eviction of the defendants from lands held-by 
them severally in pergunnab Barahabhum and for such other 
reliefs as the plaintiffs might be entitled to. 

The plaintiffs’ case was that they were successors in 
title of Robert Watson & Co., who, on the 8th March, 1885, 
obtained a patni lease, which included the lands in question, 
from Rajah Brajakishore Singh, the then Zamindar. Mr. H. 
Mathewson, in whom were then vested the rights of Robert 
Watson & Co., under the patni lease, on the 25th June, 1906, 
conveyed all his rights in the patni Taluk to the plaintiffs. 
Uuder the patni tenure there was an old under-tenure held by 
one Sharup Ganjan Singh, whose interest therein was purchased 
in 1899 by Rajah Jagabandhu Singh ata sale in execution of a 
decree against Sharup Ganjan Singh, Rajah Jagabandhu 
Singh made default in payment of rent due by him to the 
plaintiffs, and on the 19th August, 1908, the plaintiffs obtained 
a decree for Rs. 104 annas 13 and on the 7th December, 1908, 
the under-tenure of Rajah Jagabandhu Singh of the lands in 
question was, in execution of that decree of the 19th August, 
1908, sold at a court sale under Bengal Act 8 of 1865 and was 
purchased by the plaintiffs, who claim to have thereby acquired 
it free from all incumbrances within the meaning of section 16 
of that Act on the ground that such rights as the defendants or 
any of them hadin the lands were inbumbrances free from 
(1899) L. R. 19 L A. 998 7 
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which under that section the plaintiffs acquired by that pur- 
chase the under-tenure of Rajah Jagabandhu Singh. 

The case of the defendants in answer to the plaintiff's claim 
may be briefly summarised as follows :—~ 

1. That the sale of the 7th December, 1908, was not held 
in accordance with thé requirements of sections 4 and 5 of Act 
8 of 1865. 

2. “That the sale held: on the 7th December, 1908, was 
not a public sale, but that it was a fraudulent device on the part 
of the plaintiffs and Rajah Jagabandhu Singh to give to a private 
sale the appearance of a public sale.” 

3. That the lands which were sold did not constitute an 
under-tenure, but only part of an under-tenure. 

4, That the incumbrances were in existence before the 
under-tenure was created, and could not be avoided by the 
plaintiffs. 

The suit in which these appeals have arisen were tried by 
the Subordinate Judge of Manbhum. He fixed a number of 
issues for trial, the most material of which in .this appeal was 
the seventh: “Were the rent-decree and sale in execution of 
the same fraudulent, collusive and illegal?” Evidence was 
recorded by the Subordinate Judge bearing on the seventh issue. 
It was contended on behalf of the defendants that from the fact 
that Rajah Jagabandhu Singh had not paid or tendered before 
the sale the amount decreed, it should be inferred that he and 
the plaintiffs had corruptly agreed that his under-tenure should 
be sold to the plaintiffs in execution of the decree, and it was 
endeavoured to be proved that such,an agreement had been made 
between them in order to defeat the rights of the defendants 
as subordinate holders, and thatin order to carry out that 
agreement there should be no proclamation of the intended 


sale. 
As to the seventh issue, the Subordinate Judge stated in his 


judgment as follows :— 

‘* Seventh Issue.—It was contended in the written statements that the rent 
decree and prceceedings in execution of the same were fraudulent, collusive and illegal. 
But at the trial it was not seriously contended that the decree was collusive and 
fraudulent and illegal. There is not an iota of evidence on the record to show that 
the arrears were not due and the decree for rent was passed as a result of collusion 
between the plaintifis and Raja Jagabandhu Singh. The latter was examined as a 
witness for the defence and he did not say- s0; There was no appeal againat the 


decree and it could not by any means be held to be illegal. 


3 
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‘The next question for decision is whether the proceedings in exeoution of the 
decree were collusive and fradulent. The case for the defence, as set forth in the 
written statements, was that from before the decree there was an arrangement 
between the plaintiffs and the defaulter Raja Jagabandhu Singh that the tenure 
would be purchased by the plaintiffs in a sale for arrears of rent, so that they could 
avoid the under-tenures created by Sharup Ganjan Singh, and in furtherance of that 
object the sale-proclamation was not published but suppressed altogether and the de- 
faulter did not intentionally deposit the amount dueunder the decree for rent, which 
was only Ra. 100 and odd, and the property was knocked down for a sum which had 
been fixed as the price of the property. That the sale-proclamation had been sup- 
pressed as a result of the negotiations between the plaintiff's agents and the default- 
er Raja Jagabandhu singh was not stated by him or by his Dewan, Girish Chandra 
Baguli who has been looking after the cases for the defence from the very beginning. 
On the other hand, he deposed that he came to know of the date of the sale from a 
copy of the sale-proclamation brought to him by a Digar residing near Pandra, 
The evidence adduced by the plaintifis about the service of the sale-proclamation 
in the mofussil is very meagre, and.the statements of the witnesses examined by 
them are full] of discrepancies and contradictions. But we must make allowance 
for loss of memory on the part of the peon and the identifier who went to-the 
villages about a year and a half ago. Then the class of persons to which the 
witnesses belong, are apt to make mistakes in the matter of details. It is quite 
probable that the peon and the identifier did not go to all the villages of the 
tarai, but I do not think the proclamation was suppressed altogether. I believe that 
the. sale-proclamation was published at least at Haradh. It appears that the sale 
was advertised in the local vernacular paper and the plaintiffs’ agent must have 
known that the news about the property being brought to sale could not be kept 
secret. ‘The fact that the defendants did not try‘ to deposit the arrears which 
amounted to a trifling sum, if they came to know of the sale, may be due to their 
belief that the defaulter would not allow the property to be sold, especially before 
the decision of the appeal to the High Court.’ 


There was, in fact no evidence of any collusion between 
the plaintiffs and Rajah Jagabandhu Singh, but there was 
evidence that one Jiban Baku, who was a Naib in the employ- 
ment of the plaintiffs, but who had no authority to make any 
agreement on their behalf, had promised to get the plaintiffs to 
bid up to Rs. 40,000 for the property at the sale. As to him 
the Subordinate Judge found that he had agreed to use his 
influence with the plaintiffs so that the property might be sold 
at a fair price, but that there was no evidence that he was 
authorised by the plaintiffs to make any negotiations with 
Rajah Jagabandhu Singh. The Subordinate Judge found that 
the sale was not fraudulent or collusive. 

The District Judge, before whom the appeals from the 
decrees of the Subordinate Judge came, stated in his judgment 
that : “ Before me two points and two points only have been 
argued. These points are common to all the appeals,” These 
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points were as to the nature of the tenure which was sold at the 
sale of the 7th December, 1908, and as to whether the rent- 
decree wasa fraud against the defendants and the sale was 
fraudulent. As to the first of these two points, the District Judge 
agreed with the Subordinate Judge in finding that the tenure 
which was sold for arrears of rent was a separate tenure and had 
created by a ruffanama in 1884. On the second of the above 
points the District Judge stated that the facts of the sale were 
suspicious and he had examined the evidence very carefully, but 
that “ on the whole I am satisfied that although there may have 
been a good deal of sharp practice over this sale, there has not 
been fraud in a legal sense such as would vitiate the proceed-. 


ings.” The District Judge examined the evidence with care. 


He agreed with the Subordinate Judge that there was no 
evidence to show that the decree for the rent in arrear was in 
any way collusive. As to the sale the District Judge came to the 
conclusion that the facts proved were not sufficient to constitute 
fraud and that fraud could not be inferred from them. He 
found that the sale was not frauculent and collusive and could 
not be held to be inoperative against the defendants, and 
stated :— 


“ My findings in this case, therefore, agree in every respect with those of the 
learned Subordinate Judge. The plaintiffs are therefore, entitled to annul all the 
encumbrances which have been created subsequent to 1884 when this tenure 
which was sold for arrears of rent, was created.” 


The District Judge then proceeded to consider whether the 
incumbrances which the plaintiffs claimed as inoperative as 
against them had been created before or after 1884, and made 
decrees which were appealed to the High Court. 

In the appeals to the High Court the learned Judges stated 
that the questions whether Sharup Ganjin Singh had held one 
or two tenures and what was the effect of the deed of compro- 
mise of the 6th March, 1884, were of considerable nicety and 
by no means free from doubt, but that it was not necessary to 
consider these questions as the defendants were entitled to 
succeed on the ground that the sale of the 7th December, 1908, 
was, in their opinion, “ brought about and accomplished undet 
circumstances which make it in essence a private sale, and 
disentitled the purchaser to claim the privileges accorded 
by law to'a purchaser of an entire tenure at a real sale under 
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the Bengal Rent Law.” These learned, Judges stated their 
conclusions as follows :— 


“In the case before us, the default was wilfully made; the sale was 
deliberately brought about, though the judgment-debtor was able to pay the judg- 
ment-debt ; the purchasers and the price to be paid them were settled in advance ; 
here we have all the characteristics of a private sale. It was clearly an abuse of 
statutory provisions for sale of tenures in execution of decrees for rent, to bring 
about designedly a sale under such circumstances, so thatthe rights of 
under-tenura-holders might be destroyed, an unencumbered title conveyed to 
the purchaser and the maximum of benefit conferred upon the defaulter, 
The transaction in allits characteristics was a private sale, and if we 
were to regard if as a real rent-sale, we would have to hold that an 
unscrupulous tepure-holder may successfully avail himself of the stringent 
provisions of the rent-law, solely with a view to injure subordinate tenure-holders 
and to profit by their detriment, while providing, by means of a secret arrange- 
ment with the intending purchaser, ample safeguards against any possible loss to 
himself by the transaction. The conclusion appears to be irresistible that the 


plaintiffs must be treated as in no better position than purchasers by a private. 


transfer, In this view, their claim for annulment oi the under-tenuie of the 
defendants cannot be sustained.” 


Upon that view of the facts and of the law they dismissed 
the suits. 


It appears to their Lordships that the conclusions of the 
High Court are inconsistent with the findings of fact on first ap- 
peal, by which the High Court was bound. If the sale had been 
the result of a corrupt agreement between the under-tenure-holder 
and the purchaser at the sale, the purchaser might no doubt 
lose the benefit of section 16 of the Bengal Act of 1865, and 
especially if the default in payment of rent had been deliberately 
incurred in furtherance of such an agreement. Butin the pre- 
sent case there was no evidence of such a wilful default having 
been made ; and the finding of the Subordinate Judge, with 
which the District Judge concurred, that there had been no 
fraud or collusion, was sufficient to entitle the plaintiffs to the 
decree. The High Court was not entitled to go behind the 
findings of fact of the District Judge, which did not result from 
the misconstruction of a document or the misapplication of law 
or procedure, but upon the oral evidence in the case ; and the 
suits should not have been dismissed. 


Their Lordships will humbly advise His Majesty that these 
appeals should be allowed with costs, that the decrees of the 
High Court under appeal «dismissing the suits should be set 
aside, and that the suits should be remitted to the High Court 
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to be disposed of in the appeals and cross-objections according 
to law. 


Solicitors for Appellants. —Buriton Yeatesand Hart. 
Solicitors for Respondents.—Watkins and Hunter. 
Po P-P: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESEN :— MR. JUSTICE SADASIVA AIYAR AND MR. JUSTICE 
NAPIER, 


Mooriath Variath Karnavan and ... Appellent® and (1st Defen- 
Manager Sankunni Variar dant.) 
v. 


Meledath K. Kunji Nangayaramma... Respondents (Plaintiffs. ) 
‘ and another. 


Malabar compensation for Tenants’ Improvements Act-—S. 5—Malabar mort- 
gage—Tender of morigage amount under 8.83 of Transfer of Property Act— 
Amount found sufficient to cover compensation for improvements—Liability of 
mortgagee for mesne profits from date of tender— Transfer of Property: Act, S. 76 
Cl, (1)—Applicability to improvements due under Malab-r mortgage. 


The mortgagea in Malabar has a right to remain in possession till he is 
actually paid or till he is ejected by decree of Court and hence he is not accountable 
for mesne profits till either of these events happens. 


S. 76 Cl. (1) of the Transfer of Property Act has no application to the money 
due for improvements to a Malabar mortgagee. 


Parameswara Ayyan v. Kittunni Valia Mannadiar 1, followed. 


Second appeal against the decree of the Court of the 
Subordinate Judge of South Malabar at Calicut in A. 8. Nos. 
98 and 61 of 1917 preferred against the decree of the Court of 
the District Munsif of Ottapalam in O. 8. No. 172 of 1916. 


T. Broman Unni, for Appellant. 
K. Subramania Atyar, for Respondent. 


The Court delivered the following 


Judgments :—Sadasiva Aiyar, J. :—The contentions as to. 
the Ist defendant’s (appellant's mortgagee’s) right -to addition 
compensation for improvements, (that is, in additional to what 
has been awarded to him by the lower court) raise questions of 
fact which we cannot entertain in second appeal. 


* S. A, No. 501 of 1918. E 10th January, 1919. 
1. (1917). 38 M. L. J. 591. 
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The Subordinate Judge, however, was wholly unjustified 
in assuming that the provisions of the Transfer of Property 
Act were not in the minds of the Benches of this court which 
decided Chami v. Anu Pattar1and Parameswara Ayyan v. 
Kittunni Valia Mannadiar? and in awarding mesne profits 
to plaintiff after the date of the tender made in court by the 


respondent under S. 83 of Act IV of 1882. Mr. Justice 


Seshagiri Aiyar does refer to S. 83 of that Act in his judgment 
in the former case. S. 76 (i) refers to 5. 83 by using the words 
“ in manner hereinafter provided ” and the language of the two 
sections (one speaking of “ the arnount for the time being due 
on the mortgage” and the other “ the amount remaining due 
on the mortgage ”) is very similar when referring to the mort- 
gagee’s right to be paid his money before redemption. 


Mr. Justice Seshagiri Aiyar clearly says in Chami v. Anu 
Pattar 3 that he agreed with the appellant’s Vakil in that case 
“that the value of improvements connot be brought under the 
expression ! amount due on the mortgage’ in S. 83 of the 
Transfer of Property Act.” It follows that S. 76 cl. (i) also has 
no application to the money due for improvements to a 
Malabar mortgagee. 

Nothing that has been advanced by the respondent’s 
learned vakil in the arguments in this case has tended to throw 
any doubt on the opinion I expressed in Parameswara Ayyan v. 
Kittunni Valia Mannadiar, 2? that the mortgagee in Malabar has a 
right to remain in possession till he is actually paid or till he 
is ejected by decree of Court and hence that he is not account- 
able for mesne profits till either of these events happens. The 
Legislature cannot have intended to make a mortgagee tenant 
liable for mesne profits on tender but not a lessee tenant which 
would be the result if the respondent’s contention is accepted, 
5. ő of the Malabar Compensation for Tenant’s improvements 
Act making no difference between a mortgagee tenant and a 
tenant holding on a mere Verumpattam or on a mere 
Kuzhikanam right. 

The lower courts decrees will therefore be modified by 
striking out of the first court’s decree the words beginning with 
‘and future mesne profits’ and ending with “from this date”. 


——_ 


J. (1916) 1M. W. N. 160-161. a. (1917) 38 M. L. J. 591. 
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The parties will bear their respective costs in this second 
appeal, 

Napier, J.:— I agree with the dicision in Parameswara 
Ayyan v. Kittunni Valia Mannadiar 1. The matter seems to me 
to be concluded by the language of S. 5 of the Malabar Com- 
pensation for Tenant’s Improvements Act. That section seems 
to apply to all tenants except such as have been paid. If pay- 
ment has been made and the term is determined or the mort 
gage has been discharged the section has no application. If 
the compensation is so due that is, has not been paid, then the 
section applies: The Legislature could have added the words 
“or a proper sum tendered” but has not thought fit to do so, al- 
though in the same section it speaks of payment or tender of the 
mortgage money. We are asked to import S. 76 (1) of the Trans- 
fer of Property Act. I agree with Seshagiri Aiyar, J., in Chami v, 
Annu Pattar 1, that this does not apply and I further think that 
if it was to be applied, it would introduce a special rule in cases of 
mortgages while another rule based on the Malabar Compensation 
for Tenant's Improvements Act remained for leases which con- 
stitute a number of cases in which compensation has to be paid. 
[am unable to follow Seshagiri Aiyar, J's reasoning at the end of 
his judgment in Chami v. Anu Pattar las I do not understand 
his reference to clause 2 of S. 5 of the Malabar Compensation 
for Improvements Act. The Act may operate against the land- 
lord in some cases but that can be dealt with in costs. It must 
also be borne in mind that according to ihe policy of the Act 
the Compensation is to be ascertained by the court ; Vide S. 19 
of the Act. Ifatenant accepts payment he waives his right, 
but if he claims assessment by the court I can see nothing in 
the Act which deprives him of his statutory right under S. 5 of 
the Act even if the amount tendered is found to be sufficient. 

A. S. V. 


1. (1916) 1 M, W. N. 160, 


PART VIL] THE MADRAS LAW JOURNAL REPORTS. 209 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTIOE PHILLIPS, AND Mu. JUSTICE 
NAPIER. | 


Sundaram Pillai .. Appellant™ (Plaintiff's legal 
representative), 
i . 
Ramasamia Pillai and others ... Respondents. (Defendants 
Nos. 1,7, 2 to 4 and 8 
to 10.) 


Hindu Law—Siridhanam—Maiden’s Sirtdhanam—Inheritance— Competition 
between father’s paternal uncle's son and father’s sister —Father’s paternal uncle’ s 
son preferable heir, 4 

In the case of succession to a maiden’s stridhanam the father’s paternal 
uncle's son of the maiden is a preferable heir to her father’s sister. 

In the absence of parents, the succession to a maiden’s stridhanam devolves 
on her father’s sapindas. 


Second appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 67 of 1917 preferred against the decree 
of the Court of the Subordinate Judge of Tinnevelly in O. $. 
No. 54 of 1915. 

T. R. Venkatarama Sastri with E. R. Guruswami Aiyer, and 
A. Subbarama Aiyar, for Appellant. 

K. Srinivasa Aiyangar, P. R. Ganapathi Aiyar, S. Somasunda- 
ram Piliai, A. Swaminadha Aiyer and S. Aruvamuda Aiyangar, 
for Respondents. 

The Court delivered the following 

Judgments:—Phillips. J.—The sole question for determina- 
tion in this appeal is whether plaintiff or 3rd defendant is the 
heir to the property of one Gomati Ammal, a maiden. Plaintiff 
is the father’s brother's, son of Gomati’s father, whereas 3rd 
defendant is the sister of ‘Gomati’s father. In Kamala v. 
Bhagirathi 1, it was held that when a maiden’s mother and 
father are dead her heirs are her father’s Sapindas and this case 
followed Janglu Bai v. Jethn Appaji 2, Tukaram v. Narayan 
Ramachandra 3 and Dwarka Nath Roy v. Sarat Chandra Singh 
Roy *, In Mitakshara Chapter II, S. 11 P1. 20 there is a text of 
Baudhayana which says. “The wealth of a deceased damsel let 
the uterine brethren themselves take. On failure of them it 
shall belong to the mother, or, if she be dead, to the father,” but 
the Mitakshara is silent as to the succession in default of mother 


Å- 

. * S. A. No. 1001 of 1918. 22nd April 1919. 

1. (1912) I.L.R. 38 Mad. 4b=283 M.L.J. 518. 2, (1908) LL.R. 39 Bom. 409, 
8. (1911) I. L. R. 86 Bom 889. 4. (1911) I.L, R. 89 Cal. 819. 
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or. father, In the abovementioned cases the rule of succession 
to the property of a woman married in an unapproved form con- 
tained in Pl. 11 of the same section was applied by analogy and 
it would appear that this decision of three High Courts would be 
final, but it is contended for respondents that a text of Brihas- 
pati contained in the Smriti Chandrika(Chapter IX Sec.II] pl.36) 
and the Saraswati Vilasa (pl.327) provides for the succession after 
the mother and father. This text no doubt immediately follows 
the text of Baudhayana in the Smriti Chandrika, but there 
does not appear to be any connection between the two, for 
Brihaspati’s text relates to what are called secondary mothers, 


and deals with the succession to their property. In the Saras- 


wati Vilasa the text follows a placitum relating to the property 
of a betrothed damsel. It is difficult to believe that the 
succession toa ‘maiden is analogous to the succession to 
secondary mothers, for a maiden cannot by any stretch of 
language be treated as a secondary mother, whereas there is no 
such difficulty in the case of the person cited, ż.e., mother’s sister, 
uncle’s wife, father’s sister etc. There is also another difficulty 
in the way of applying the text inthe way contended for by 
respondent’s vakil, which is that the persons enumerated are the 
heirs to a maiden’s estate, for in the Smriti Chandrika the per- 
sons enumerated are said to be equal to a mother. If that be 
so they would take the succession after the mother to the 
exclusion of the father. This is directly opposed to Baudhaya- 
na’s text in the Mitakshara, which in this presidency must 
always be preferred to the Smriti Chandrika, when they are 
not in agreement. Respondents’ contention must therefore be 
negatived for two reasons, firstly because Brihaspati’s text does 
not at all refer to the succession to a maiden’s property, and 
secondly because if it does ‘refer to it itis opposed to the 
Mitakshara. I therefore follow Kamala v. Bhagirathi t and 
hold that the heirs to Gomati’s property are her father’s 
Sapindas. So far I agree with the District Judge, but he has 
followed the Bombay High Court in holding that a sister is a 
nearer heir than the father’s brother’s son. In Madras, 
however, the law is that the father’s brother's son is to be 
preferred, the sister only coming in after the male sapindas. 
I am unable to accept the "contention based on the single 


nn 


1. (1912) I L. R. 38 Mad. 45, 
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sentence of the judgment in Kamala v. Bhagirathi 1 , that the Sunðuram 





Pillai 
father’s sapindas in a case where the property of a female is-con- ne ce 
. e š , amasa 
cerned are different to the sapindas in-the case of a male’s pro- Pillai. 
„perty. In the absence of any rule to the contrary the sapindas Philips, J. 


must always be the same, The appeal is accordingly allowed, 
and the Subordinate Judge’s decree restored with costs both 
here and in the Lower Appellate Court. 


Napier, J:—The question raised in this second appeal isasto Napier, J. 
the succession to the stridhanam property of one Gomati Ammal. 
The deceased Gomati Ammal ‘inherited the property under 
a will from her father, one Muthia Pillai,.and it is conceded 
that the mother is also dead. The contesting parties are the son` 
of the paternal uncle of the deceased’s father and the father’s 
sister of the deceased, the uterine brothers who admittedly 
would have a preference to any one else having failed. The point 
has been expressly decided in two cases in Bombay. Janglubat 
v. Jetha Appaji Xand Tukaram v. Narayan Ramachandra 8 and 
the view taken by that Court was followed by two learned Hindu 
Judges of this Court in Kamala v. Bhagirathi 1. It is sugges 
ted’. before us that this question requires reconsideration 
in view of the fact that the Mitakshara does not definitely 
decide the point and that the Bombay Hjgh Court relied on 
the Viramitrodaya, a work which is not followed in Madras. 
It is further contended before us that the question is disposed 
of by a text in the Smrity ‘Chandrika. The language 
of the Mitakshara is based on the authority of Bodhayana 
the text being “for Bodhayana says : “The wealth of a deceased 
damse] let uterine brothers themselves take, on failuare of 
them, it shall belong to the mother, or if she be dead, to the 
father.” (Chapter II, Section 11 Pl. 30.) As the text stops there, 
this Court applied the analogy of the succession to the property 

*of a childless married woman which is provided fot in pl. 11 
of the same section. There the succession js stated as being 
to the mother and to the father; on failure of them their 
nearest of kin takes the succession:” The translation is that 
of Borrodaile. The High Court however preferred “to their 


sapindas” as being a more correct translation. 
a E ost ee 


1, (1912)1. L. R- 89 Mad, 45 2, (1908) I. L. R. 32 
8. (1911) 4. I. R. 86 Bom, agg.’ E 32 Bom. 409, 
28 a | 


The judgment 





Sundaram 
Pillai 
v. 
Ramasamia 
‘Pillai. 





Napier, J : 


212 | THE MADRas LAW JOURNAL REPORTS. [VOL, XXXVII 


then proceeds as follows :—‘We see no reason for not accept- 
ing the view of the Bombay High Court that the sapindas both 
of the father and the mother must be understood to mean the same 
persons as the mother becomes a member of the father's family. 
on her marriage.” It is to be noted that the learned Judges do 
not expressly follow the language of Viramitrodaya which is 
definite on the subject as did the High Court of Bombay, but 
proceeded by way of analogy arriving at the same result. It is 
not therefore correct to say that the decision of this Court is 
based on a text which is not an authority in the Presidency. 


It remains to consider the text relied on by Mr. Ganapathi 
Aiyarin his contention that this ruling is incorrect. I feel 
naturally considerable diffidence in construing a text which 1S 
translated, not being myself acquainted with the original Sans- 
krit. But in spite of that I am satisfied that the text 


‘has nothing whatever to do with the subject. Jn the Smriti 


Chandrika, Chap. IX, Sec. 3. pl. 34, Brihaspati enumerates 


secondary mothers and points out who takes their property.The 


sister of a mother, the wife of a maternal or of a paternal uncle, 
the sister of a father, the mother of a wife, and the wife of an 
elder brother are declared equal to a mother. If they leave 
no male issue of their body nor a son of a daughter nor a 
daughter, a sister’s son and the like shall inherit their pro- 
perty.” Taken by itself, this text has on its face no application 
because we are not construing here the succession to secondary 
or quasi-mothers. The only mother with whom we are 
concerned is the real mother, and,the question is who on the 
death of such real mother and father is to succeed. The 
next objection is that if this text is to apply, it contradicts the 
language of pl. 30 itself, for that is specific, the words being 
“it shall belong to the mother or if she be dead to the father,” 
and not to the heirs of the secondary mother. The text is inter- 
esting as laying down that these quasi-mothers are to be treated 
as real mothers, but admittedly no such broad proposition is 
accepted in Hindu Law as applied in this Presidency. The only 
reason which Mr. Ganapathi Aryar could urge for applying this 
text is that it follows the placitum in the Smriti Chandrika which 
is identical with pl, 30 in the Mitakghara. Both of these texts are 
to be found in the Smriti Chandrika in 8. IIT, succession to a 
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woman’s property.’ We were informed at the bar that the num- 
bers in the English translations are not in the original which is 
borne out by the fact that pl. 36 in Mr. Krishnaswami Ayar’s 
translation is No. 21 in Ghose’s translation., The chapter con- 
tains a series of texts on succession to the property of women 
generally and explanations of the terms used by the sacred 
writers, and the whole chapter is in the nature of dissertation on 
conflicting views of the authorities. The only passage which 
deals with inheritance to the wealth of a damsel appears to be 
the one placitum of Bodhayana above referred to. The placi- 
tum relied on seems to be a note by the learned commentator 
to the effect that where in the preceding paragraphs inheritance 
to a mother is dealt with, a specific line of succession is to be 
applied to these secondary mothers and has no connection what- 
soever with the quotations from Bodhayana in the preceding 
passage. I am confirmed in this view that the passage relied on 
has nothing whatever to do with the subject by the fact that 
although Smriti Chandrika is a recognised authority, of secondary 
weight in Madras the learned vakils who appeared before our 
learned brothers in Kamala v. Bhagirathi 4, did not think that 
the passage was worth putting before their Lordships for con- 
sideration. In other respects I agree with the judgment of my 
learned brother. 
C. A. 5. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SADASIVA AIYAR, AND MR. JUSTICE 
SPENCER. ° 


Syed Mamshah Thaika through Syed .... Appellant (Plaintiff), 
Sultan Moideen Sahib Inamdar 


v. 

The Secretary of State for India in... Respondent Defendant) 
Council, through the SOrEGtOE of 
Tinnevelly. 

Madras Land Encroachment Aci—Ss. 6, 7 and 14—Levy of penal assessment 
— Notice of eviction—Suit for mjunction—Incidental relief by way of declaration of 
tstle—Cause of action—Limitation—Starting point. 

The right to sue fora declaration of title arises once for all when plaintif’s 
title is first definitely denied to his knowledge and limitation for the aup. runs from 
the date of the frst denial. 


_* 5. A. No. 1881 of 1917. 27th September 1918, 
1. (1912) I. L. R. 88 Mad. 45, 


Sundaram 
Pillai 
V. 
Ramasamia 
Pillai 





Napier, J. 


Syed” 
Mamshah 
Thiaka 
v. 

The 
Secretary 


of State 
for India, 


Syed 
Mamshah 
Thaika 
v, 
The 
Secretary 


of State 
icr India 


214 THE MADRAS LAW JOURNAL REPORTS: [VOL. XXXVII 


Thirumala Row v. Sungamma Shettethi 3, Relied on. 

Where within 6 months of the service of a notice of eviction under S.6 of the 
Madras Land Encroachment Act but more than 6 months after the levy of penal 
assessment, the plaintiff sued for an injunction restraining the Secretary of State 
from interfering with the plaintifi’s possession of the lands in suit and prayed for 
a declaration of title as incidental to the relief by way of injunction. : 

Held, that the notice under 8. 6 of the Act gave the plaintiff a cause of action 
to sue for an injunction and that the suit was therefore maintainable. 

Bhaskaraidu v. Subarayuau *, Secretary of State fcr India v. Assan 3 Anantha- 
Razu v. Narayanarazu 4 Referred to. 


Second appeal against the decree dated the 21st day of 
February of 1917 of the Court of the Subordinate Judge of 
Tinnevelly in A. S. No. 129 of 1916 (A. S. No, 519 of 1916 on 
the file of the Distric Court of Tinnevelly) preferred against the 
decree dated the 2nd day of September 1916 of the Court of the 
District Munsif of Tinnevelly in O. S. No. 401 of 1915. 

A. Sundaram and S. Parthasarathi Atyar, for Appellant. 

The Government Pleader, for Respondent. 

The Court delivered the following 


Judgments :—Sadasiva Aiyar, J.:—So far as the relief 
for a declaration of the plaintiff’s (Appellant’s) title is concerned 
his right to sue for such relief accrued once for all when his 
title was first definitely and finally denied to his knowledge, 
(See Thirumala Rao v. Jungamma Shettithi 1) and the actual levy 
of penal assessment from him is clearly such -an unequivocal 
denial of title on the part of Government. The notice of 
eviction under S. 9 of Act III of 1905 also involves a denial of 
title but it would not give a fresh starting point of limitation 
for declaratory relief, and limitation runs from the date of the 
first denial of title itself and continues to run. Hence the 
claim for the declaratory relief is barred in this case as penal 
assessment was levied more than months before suit. I how- 
ever find that the declaration is not prayed for in the plaint asa 
substantial relief, the injunction relief claimed being alone 
valued at ten repees and court-fees of twelve annas paid thereon: 

As regards the suit then treated as a suit for an injunction 
to restrain the defendant (Secretary of State for India) from 
interfering with the possession and enjoyment of the plaint- 

and by the defendant, the levy of penal assessment does not 
1, (1914) M. W. N. 197. a, (1918) I, D R. 38 M. 674=26 M. L, J. 60. 


3. (1915) I. L. R. 89 M. 727=:30 M. L. J. 255." 
(1911) 1. L. R. 36 M, 888=24 M, L. J. 106. 
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give a cause of action for such relief and the plaintiff is there- 
fore not bound to sue for that relief within. the 6 month 
limited by S. 14 of Act III of 1905 and is not even entitled to 
sue at all for that relief as levy of penal assessment does not 
necessarily involve an immediate prospect or threat of ejectment 
proceedings. Notice of eviction was given to the plaintiff in 
this case within 6 months before the suit and that notice, it was, 
that gave to the plaintiff the cause of action to sue for the in- 
junction relief, which in the above view is therefore not clearly 
barred. The decrees of the lower courts are set aside and the 
suit remanded to the first court for fresh decision after a trial 
of the issues arising in the case other than the issues 1 and 2. 

Costs hitherto will be provided for in the fresh decision. 

Court-fee stamp on the Second appeal memo will be 
refunded to appellant. 

Spencer. J. :—The Act (III of 1905) gives to persons 
‘deeming themselves aggrieved by any proceedings, under the 
Act a right to apply fo the Civil Courtsfor redress upon two 
causes of action viz., (1).imposition of any penalty or prohi- 
bitory assessment (2) eviction or forfeiture. 

In Bhaskaraidu v. Subbarayudu 1 it was observed “If the 
plaintiff did not feel himself aggrieved by the notice or levy of 
the penal assessment, he was not bound to bring a suit fora 
declaration. He might wait till any further step taken by 
Government gives him a right of suit.” This was not overruled 
by the Full Bench in Secretary of State for India.v. Assan 2 
which only confirmed the view taken in Narayana Pillai v. 
Secretary of State for India ® that a preliminary notice under 
S. 7 does not give rise to a cause of action. In The Secretary of 
State for India in Council v. Ramanujan Chetty 4 to which I was a 
party, we observed that the plaintiffs “ might have waited till 
they were actually evicted and the anicuts demolished when 
they would have got still another cause of action.” 

Adopting the language used in Anantharazu v. Narayana- 
vagu 5, I am inclined to think that the owner’s title is affected 
by an eviction in an altogether different and greater degree than 
itis by a charge of prohibitory assessment, and the eviction 





1, (1918) I. L. R. 88 M674. , 2 (1915) I. L, R. 39 M 727. 


8. (1912) 23 M. L. J. 162, “4. 491. G. 8641919 M. W. N. 21. 
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may properly be regarded as a fresh and greater invasion of the 
plaintiffs right; so as to give him a fresh cause of action for a 
suit for a declaration of his title. 

Moreover in this case one of the remedies aske for in the 
plaint was that an injunction be issued restraining the defendant 
from interfering with the possession and enjoyment of the 
plaint land in any manner whatsoever. 

An occasion for asking for this remedy dıd not arise when 
the plaintiff was merely asked to pay prohibitory assessment, but 
only when he received notice under S. 6 of the Act that proceed- 
ings were about tò commence to evict him. The prayer for a 
declaration of title was a remedy incidental to the granting of 
the prayer for an injunction as the plaintiff's right to obtain an 
injunction could not be determined without first coming to a 
conclusion on the question of title. 

As a notice under S. 6 of the Act is alleged in the plaint 
to have been served on the plaintiff on the 26th March 1915 
and his suit was instituted on the 23rd September ‘1915 within 
6 months of the commencement of the eviction proceedings, 
I hold that the suit is not barred if the date -of the notice is 
correctly stated. 

The appeal must be allowed and the suit remanded -for 


decision by the District Munsif of Tinnevelly on the issues 


other than those dealing with the question of limitation. I 
agree with the order as to costs. 
A.V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR, JUSTICE 
BAKEWELL. 


Vuppu Sitaramayya on Appellant * (2nd 
Defendant). — 
v. i 
Minchula Gopalakrishnamma -and an- ... Respondents (Plain- 
- other - tiffs. 


Civil Procedure Code, O. 21 Rr. 22 (a) and 90—Civil Procedure Code of 1882, 
Ss. 248 and 811—Baecution proceedings—Atiachment subsisting—Application for 
sale more than a year from the decree—Faslure to-give notice to judgment-debtor— 
Sale if without jurisdiction —Irregularily—Settong aside sale for. 
Where there is æ valid and subsisting attachment of properties in execution of 
a decree, and on an application made more than a year from the date of the decree 
ee aE nea RE IE 


* A A. O. No. 319 of 1918, : ae 29th April, 1919. 


PART VIl.| THE MADRAS LAW JOURNAL. REPORTS. 217 


for sale of the properties, the court sells,the properties without notice to the judg- 
ment-debtor under 5. 248 of the Code of Civil Procedure, 1882, the sale is not one 
without jurisdiction, but is merely irregular and liable to be set aside under S. 311 
of the Code. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada dated 15th April 1918 in A. S. No. 92 of 
1917 preferred against the decree of the Court of the District 
Munsif of Cocanada in O. S. 106 of 1916. 

V. Ramesan, (The Ag. Government Pleader) and C. Rama 
Rao, for Appellant. | 

P. Somasundaram, for Respondent. 

The Court delivered the following 

Judgments.—A bdur Rahim, J. The whole question in this 
appeal is whether the suit to set aside the sale held on the 29th 
April 1899 is barred by limitation. The suit was instituted about 
15 years from the date of sale and at the date of the sale, the 
father of the plaintiff was living. Therefore the suit will be 
barred unless the case be treated asa case where the sale is to be 
regarded as null and void. The learned Subordinate Judge held 
that the sale was void in as much as no notice had been issued 
under S. 248 of the old Civil Procedure Code. That section 
says that the Court shall issue a notice to the party against 
whom execution is applied for, requiring him to show cause, 
within a period to be fixed by the Court why the decree should 
not be executed against him (a) if more than one year 
has elapased between the date ofthe decree and the appli- 
cation for its execution or (b)if the enforcemeut of the 
decree be applied for against the legal representatives of a party 
to the suit in which the decree was made. The second clause 
has no application and the question 1s whether under the circum- 
stances notice had to be issued under clause (a) and if so, 
whether the non-issue of notice made the entire proceedings 
null and void. It is somewhat strange that there is no autho- 
rity bearing directly upon the point which arises in this connec- 
tion. Here it appears that attachment was ordered on Ist 
December 1894-on the application made within one year of the 
date of the decree. But then this application which appar- 
ently asked not merely for attachment but also for sale was 
dismissed on the 18th January 1895 for want of further prose- 
cution. But it cannot be doubted that the dismissal of 
the application did not in any way affect the continuance of the 
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attachment, and we must take it that the attachment subsisted 
until the date of the sale. After the first application Exhibit H, 
several other applications were made, Exhibit H, series. The 
next two applications after Exhibit H were made within one 
year of the decree, and admittedly no notice is required to be 
given of those applications under S. 248. But the 4th application 
Exhibit H-3 was made more than a year after the decree and 
no notice was issued or served upon the judgment-debtor. It 
would appear from the finding of the Subordinate Judge that 
the judgement-debtor had left his village at Samalkot and was 
living at Vijianagaram and, as often happens in such cases, 
notice was not properly served. So we may take it that the judg- 
ment-debtor did not receive any notice of the application for 
execution made subsequent to the attachment. But the attach- 
ment subsisted and the property was sold under the provisions 
of S. 284 of the Old Civil Procedure Code which says that “any 


‘court may order that any property which has been attached, 


or such portion thereof as may seem necessary to satisfy 
the decree shall be sold, and that the proceeds of such 
sale, or a sufficient portion thereof, shall be paid ‘to 
the party entitled under the decree to receive the same.” It 
may be observed that this section does not speak of any 
notice being given to the judgment-debtor before the property 
is actually sold. But if an application comes within the 
purview of S, 248 notice has undoubtedly to be given to the 
judgment-debtor in the terms of that section, that is, requiring 
him to show cause why the decree should not be executed 
against him. Much reliance has been placed on behalf of the 
respondent on a ruling of the Privy Council in Raghunath Das 
v. Sundar Das Khetri t- But in that case the property of the 
judgment-debtor had become vested in the Official Assignee 
after the attachment but before the sale. Their Lord- 
ships found upon the facts that the Official Assignee had 
not been properly brought before the Court and no order 
binding on him had been obtained, and it was upon that 
ground that they held that the Court had no Jurisdiction 
to sell the property so as to bind the Official Assignee. 
The property having vested in the Official Assignee it was ne- 
cessary that he should be properly before the court, otherwise 


1. (1914) I. L. R. 42, Oal, 72. 
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an order for sale would not bind him so as to affect the rights 
of other creditors That comes clearly under clause (b) of S. 
245. Their Lordships do not lay down that the absence of 
notice in any other case coming under S. 248 would make the 
proceedings in execution null and void being held without 
jurisdiction. The ruling of the Calcutta High Court in Shyam 
Mandal v. Satinath Banerjee 1, by Mukerjee and Cuming, JJ., 
has also been relied on before us. The learned Judges however 
do not appear to have noticed that in the Privy Council case the 
Official Assignee in whom the insolvent judgment-debtor’s pro- 
perty had vested was not properly before the Court, while in 
the case they had to deal with the proper parties were appa- 
rently represented in the proceedings. Further it was not 
a case where there was a subsisting attachment. It has 
been repeatedly pointed out that there is a distinction 


in law between an application for execution and an appli-' 


cation for taking astep in said of execution. Vide Venka- 
taramanamma v. Purushottam 2 and Subbachariyar v. Mu- 
thuveeranpillai 8. Here the object of the application made 
after the attachment was to take a step in furtherance of 
an execution already initiated, and even if we assume 
that such an application should comply with the provisions 
of S. 235 of the Civil Procedure Code, the further question 
remains whether failure to give notice of an application made in 
order to bring the property to sale after attachment goes to the 
root of jurisdiction of the executing Court or is merely an irre- 
gularity making the sale liable to be set aside under S. 311 of 
the old Civil Procedure Code. It seems to us difficult to hold 
when there is a subsisting attachment that a court proceeding to 
sell the property in pursuance of that attachment would be act- 
ing without jurisdiction if no notice was given of the applica- 
tion for an order for sale when the property has been attached 
in accordance with law. Itis not contended that the property 
in dispute was not so attached in this case. It may be presumed 


that the judgment-debtor knew of the attachment, and as he was. 


properly before the court in the execution proceedings the 
absence of any notice of any further application can at the 


1. (1916) (I. D. R. 44 Cal. 954) 3, (1900) I. L. R. 24 Mad. 188. 
8, (1912) I. L. R. 86 Mad, 558=94 M, L. J. 545. ` p 
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worst amounted only to an irregularity. It seems to us therefore 
that the sale in this case cannot be said to be null and void. 
Then the learned pleader for the judgment-debtor further 
argued that this is a case of fraud and therefore the suit would 
be in time as the plaintiff came within three years of the date 
when the fraud came to his knowledge. No such case was 
really sought to be made in the court of trial. Issue 2 does 
not raise any question of fraud and the plaint, so far as 
we can judge from the summary of it, does not contain any 
specific allegations of fraud. The Subordinate Judge no 
doubt in one or two places in his judgment says that the judge- 
ment-creditor acted fraudulently in not serving the judgment- 
debtor with notice. But in this he seems to have gone further 
than the issues properly raised in the case. As the sale was not 
void and as there was no case of fraud, the suit is clearly barred 


as it was instituted 15 years after the date of the sale which, as 


already mentioned, took place in the life-time of the plaintiffs 
father. 

The result is that the appeal must be allowed, the judg- 
ment of the Subordinate Judge reversed and that of the Dt. 
Munsif restored with costs here and in the lower appellate 
Court. 

Bakewell, J.—I agree. 

A. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BAKEWELL AND Mr. JUSTICE 


PHILLIPS. i 
Imbichi Beevi Umma ... Sth defendant” Appellant, 
v. 
Eranhipurath Raman Nair Karna- Respondent (Plaintiff and 
van and manager of the [arwad defendants 12 to 25). 


of Parayancheri and 40 others. 

Malabar Law—Children of a woman by different husbands—Sub-tavazhis—Grant 
of property to a woman and her children by husband—Grant if enures for the benefit 
of children by another husband, 

The tavazhi of a Malabar woman might consist of two branches, one branch 
made up of children by one husband and the other of children by another husband, 
and each branch might own separate properties obiained from their respective 
fathers. ` ° 
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PART VII.] THE MADRAS LAW JOURNAL REPORTS, 221 


Where the second husband of a Malabar woman gives property to her and his 
children by her, the presumption ig that the grantor intends to benefitonly the 
wonian and his children by her who form a branch tavazhi. The children of the 
woman by her first husband do not take any interest in the properties in the 
absence of any expression of intention fo that affect by the grantor. 

Kunhacha Umma v. Kuthi Mammi Hajec 1 Chakkara Kannan v. Kunii Pokker ? 
Referred to. 

Second appeal against the decree of the court of the Tem- 
porary Subordinate Judge of Palghat at Calicut in Appeal 
Suit No. 333 of 1917 (A. S. 564 of 1917 on the file of the Dis- 
trict Court of South Malabar) passed against the decree of 
the court of the District Munsif of Parapanangadi ın Original 
Suit No. 594 off 1915. 

C. V. Ananthakrishna Aiyar, for Appellant. 

K. P. M. Menon for Respondents. i 

The Court delivered the following 

Judgment :—Plaintiff sues as Karnavan of Eranhipurath 
tarwad to recover the plaint properties from the 8th defendant. 
The plaint property was acquired in the names of Ooli Amma 
and Kelu Nair who is her eldest son by her second husband. 
Ooli Amma married twice and had some children by her first 
husband Rarappan Nair who divorced her. She afterwards 
married Raman Nair by whom she had ason Kelu Nair and 
other children. 

The real question for decision is whether the plaint pro- 
perty belonged to Ooli Amma and all her children by both the 
husbands or whether it belonged to her and her children by 
her second husband alone. The main contention for the res- 
pondents is that there could be no separate tavazhi consisting 
of children by one husband alone. The facts as found are as 
follows :—The plaint property was acquired in the names of 
Ooli Amma and Kelu Nair, the son of Raman Nair. ~The 


learned Subordinate Judge does not believe plaintiff's evidence - 


that the property was given to Ooli Amma by her first husband 
Rarappan Nair and he also finds that:it is not proved that it was 
given to her and her children by her second husband Raman 
Nair. It is however admitted that Raman Nair did give 
certain properties to his wife and his children by her as is 
evidenced by Exhibits XVI and XVIi but the plaint property 


1. (1898) I, L. R 16:M, 201—2 M, L. J. 226 (F. B.) 
2. (1915) I. L. R. 89 M 8317=29 M. L J, 481 (F. B.) 
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is not included in those documents. We therefore see that 
Ooli Amma had some properties which she got from her 
husband Raman Nair for herself and his children. Asit does not 
appear that she had any other friends. The presumption would 
be that any additional property which she obtained was acquired 
out of the proceeds of the property she so held. The Subor- 
dinate Judge merely says that Rarappan Nair might have 
given something to Ooli Amma. This cannot be treated as a 


finding, out on the finding that the plaint property is not proved 


to have been given by Rarappan Nair, we are thrown back on 
the presumption that the property was accu? with the funds 
already in Ooli Amma’s hands. | 

There remains thereal question for consideration whether 
a separate branch of a tavazhi can be established consisting 
of a woman and her children by one husband to the 
exclusion of the children by another husband. When pro- 
perty is given to his family by a father, it is held with 
all the incidents of tarwad tenure, Kunhacha Umma v. Kutti 
Mammt Hajee 1, and this view is basedon the presumed in- 
tention of the father to benefit hisown children. If therefore 
the second husband gives property to his wife and his own 
children, it is difficult to presume that he intended also to 
benefit the children by the former husband or even children by 
a subsequent husband, in the absence of any expression 
of such intention. No doubt the word tavazht may be, as sug- 
gested by Sankaran Nair, J., derived from tayar (mother) and 
vazhi (way) and it would naturally include all the descendants 
of that woman. But even though thatis the real meaning of 
Tavazhi it has been held that branches of a tarward consisting 
of persons who have acquired separate property from their 
father are constituted as Tavazhis by virtue of the possession of 
that property. H therefore the property was mtended for 
that man’s children alone, there is no reason for adding to 
the branch which is to enjoy that property, the children 
by another husband. The very fact that these ‘tavazhis are 
very frequently called puthravakasam tavazhis leads to the 
inference that they are not merely descendants of female 
but also branches of the family which are benefited bya 
gift from their father and are thereby constituted as tavazhis, 


1. (1892) I L. R.16 M. 201. 





PART VII.] THE MADRAS LAW JOURNAL REPORTS. 223 


In this view there is no real difficulty in supposing that the 
tavazhi of a woman could consist of two branches, one branch 
made up of children by one husband and the other of children 
by another husband and each branch might own separate proper- 
ties obtained from ‘their respective fathers. This has been 


recognised by Sadasiva Aiyar, J., in Chakkara Kannan v. Kunhi . 


pokker 1 and apparently isthe view taken in Travancore, No 
doubt Sankaran Nair, J., in the same case at p. 324 suggests 
that children born by another husband would benefit in the 
gift made by the first husband and he proceeds on the assump- 
tion that a tavazhi must consist of a woman and all her child- 
ren by’ whomsoever begotten. Srinivasa Aiyangar, J. also as- 
sumes that a tavazhi must consist of a woman and all her child- 
ren by the various husbands but he goes on to say ‘‘it is cer- 
tainly difficult to presume an intention in the first husband to 
grant the property to his wife’s children by another husband. 
Such cases are likely to occur very rarely.” Neither of these 
learned judges has considered the possibility of branches 
within the tavazhi, and as pointed out by Sadasiva Atyar, J., 
when there are branches within a tarwad, there is really no 
reason why their should not be similar branches within the 
tavazhi. If the possibility of that is conceded, then undoubtedly 
Ooli Amma and her children by Raman Nair would constitute 
a separate branch and we think that that was the effect of the 
giftsin their favour by Raman Nair. If that is so, plaintiff as the 
karnavan of the main tarwad would have no interest in the 
properties although he is a descendent of Ooli Amma by Rarap- 
pan Nair, and would have noeright to interefere with the aliena- 
tion of the property by members of the branch consisting of 
the children of Raman Nair. 

A part from this point, there is the question of adverse 
possession. The plaint property has been dealt with ever 
since 1875 by the sons of Raman Nair although at the time 
these dealings took place there were members of the tarwad 
senior to them. In fact at one period, Kanaran Nair, son 
of Ooli Amma by Rarappan Nair was karnavan of the tarwad 
when the property was dealt with by the children of the other 
_ husband, and also later on isenares Govindan Nair was the kar- 
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navan and his claim in respect of other properties of the sub-: 
tavazhi was disallowed in a suit brought by him. No doubt 
the learned Subordinate Judge has found that there was no 
adverse possession by this tavazhi. But in coming to this 
conclusion hehas relied on a ‘proposition for which there is 


-apparently no support on the record for he, says, that 


“it is not uncommon in Malabar to take demises in the 
names of junior members of the tarwad.” This may be cor- 
rect, but itis notin evidence in this case and when it is re- 
membered that the demise was taken in the name of a man who 
was not only a junior member of the main tarwad but also the 
Karnavan of a branch the case bears a somewhat ‘different 
appearance, The dealing of this property by this tavazhi was to 
the knowledge of the plaintiff's predecessors and apparently. of 
plaintiff himself, and consequently the fact that it has been so 
dealt with for the last 40 years would constitute adverse posses- 
sion against the tarwad of which plaintiff is now the karnavan. 

‘The appeal must accordingly be allowed and the suit dis- 
missed with 8th defendant’s costs throughout. 

A. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. J USTICE 

PHILLIPS. 





A. Rama Rao ` ... <Appellant™ (Ast 
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Damages—Liabiliiy for— Statutory duties—Performance of—Injury to third 
persons—Madras District Municipalities Act Ss. 207 and 278— Erection of latrine in 
pursuance of notice under S. 207—-Nuisance to neighbouring owner—Injunction— 
Damages. 

Where a corporation is merely permitted by a statute to do a particular aot; 
ihe Corporation is under the same obligation as an ordinary individual, to respect 
the rights of others. The duty must be done with care and without negligence 
and so as not to injure privata rights. There is no distinction between misfeasance 
and non-feasance. 

Where however the legislature directs a duty to be done, it must be deemed 
to have weighed the balance of convenience between public benefit and private 
rights and to have laid down that the latter should give way to the former But 
the private individual injuriously affected is not altogether without a remedy | 


* S, A. No. 494 of 1918. e 23rd April 1919. 
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even in such a case, The Corporation. will be liable if the work is done carelessly 
or negligently or where it acts maliciously with a view to injure private rights, 
But it is not liable for mere non-feasance, 


Cases on the subjeot reviewed. 

The defendant began the construction of a latrine on his premises in compli- 
ance with the. direction of a Municipality under S. 207 of the Mrdras District 
Municipalities Act The site of the: latrine had been approved by the Munici- 
pality. The plaintiff, a neighbouring house owner sued for an injunction 
restraining the defendant from putting up a latrine on the spot in question. It 
was found that the latrine would be a great nuisance to the plaintiff and that the 
defendant could construct a latrine in another portion of his premises so as to 
avoid injury to the plaintiff. 

Held (1) that the power given to the Municipality to supervise the erection by 
a private individual of a latrine must be regarded as a permissive obligation which 
must be discharged without unnecessary detriment to private rights and without 
crealing unreasonable nuisance ; 

(2) that on the facts found, the plaintiff was entitled to an injunction 
restraining the defendant from using the spot in question for the purposes of a 
latrine ; and 

(8) that the mere fact that compensation is provided for by S8. 278 of the 
Act, did not dissentitle the plaintiff to the other remedies allowed by law. 


Second Appeal against the decree of the District Court of 
South Canara in Appeal Suit:No. 85 of 1917, preferred against 
the decree of the Court of the District .Munsif of Mangalore in 
Original Suit No. 269 of 1914. 

B. Sitarama Rao and K. P. Lakshmana Rao. for Appellant. 

K. Ramanath Shenai for Respondent. 

The Court delivered the following 

Judgment:—The 1st defendant and the plaintiff are neigh- 
bours. The former owns a large piece of land on which he has 
built cottages which he has let out for rent. For the conveni- 
ence of the tenants he had put up a latrine in a particular place. 
This was objected to by the Municipal Council who directed the 
demolition of it “and the construction of a proper and substan- 
tial one for the use of his tenants in the garden in an unobjec- 
tionable place about 25 yards to the west of the latrine 
complained of.” (Vide Exhibit II). The Ist defendant began to 
put up the latrine close to the house of the plaintiff. The site was 
approved of by the Municipal Chairman. The plaintiff com- 
plained against it and appealed to the Collector. The Collector 
passed orders stating that the site for the latrine was chosen by 
the Municipal Chairman after consulting both the parties and it 
could not be changed. This suit was brought for a mandatory 
injunction to remove the latrine as it is a nuisance to the plain? 
tiff. In both the Courts below plaintiff was successful. They held 
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that the statement in the order of the Collector that the Chairman 
consulted both the parties was wrong. They further held that 
the latrine was a nuisance. The District Munsif stated :—‘The 
place is an abomination and it is an unmitigated nuisance to 
the plaintiff.” The learned District Judge says :—“ That the 
erection of the latrine opposite to and at a distance of only 25 
yards from her house, causes serious discomfort to, and is likely 
to endanger the health of the inmates of the plaintiff's house.” 
In the lower Courts the decision was largely based upon Sayad 
Jafir Sahib v. Sayad Kadir Rahiman. 1 i 


In second appeal Mr. Sitarama Row has addressed to 
us a very able and elaborate argument on the question. His 
main contention was that under S. 207 of'the Municipal 
Act he was bound on the direction of the Municipal Council 
to put up a latrine, and that otherwise he would have ren- 
dered himself liable to be fined for his neglect, and that as 
he put up the latrine in the place approved of by the Munici- 
pal Council through its Chairman, no action lies against him. 
He also contended that the injunction to remove the building 
was wrong. Upon the latter question there can be no doubt. 
All that the plaintiff can complain against is the use of the build- 
ing as a latrine for that alone constitutes the nuisance. She 
has no right to object to the building itself, which can be 
utilised for other purposes which would not cause any nuisance 
nor injure the inmates of her house. She was not justified in 
coming to court with a prayer for the removal of the building. 
To that extent the decree must be modified and as we under- 
stand that the walls have been pulled down she should be 
directed to restore the building at her own expense. The more 
important question is whether the plaintiff has aright of suit 
under the circumstances mentioned. 


Very recently we had to consider the liability of a Taluk 
Board for damages in the execution of a duty enjoined by the 
Legislature. (Second Appeal No. 52 of 1918) Krishnamoorthi 
Aiyar v. The Taluk Board of Mayavaram 2, We there pointed 
out that there is a well marked distinction between permissive 
and obligatory duties ; but as the question has been more fully 








1. (1888) I. L. R. 12 Bom, 634. 3., (1918) I. L. Ri 43 M. 881=36 M. L. J. 872 
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argued on the present occasion, we think it desirable to state 
succinctly the rules and the limitations applicable to the two 
branches of duties. If the act is only permitted by the statute to 
he done, the corporation is practically under the same obliga- 
tions to respect the rights of others as a private individual. The 
corporation should so perform the duty as not to injure private 
rights. See Attorney-General v. The.Conservators of the River 
Thames + and Madras Railway Company v. Zemindar of karvet- 
nagaram ?. Further the duty must be done without negligence 
and with care. See Khagendranath Mitter v. Bhupendra Narain 
Dutt 8, There is no distinction between misfeasance and 
non-feasance in such cases. See Canadian Pacific Railway 
v. Parke 4. The position of a corporation which is bound 
to carry out certain duties is different. In enjoining the 
performance of them the Legislature contemplates the fact 
that’ private individuals will have to submit to a certain 
amount of infraction of their rights. The principle is that 
where the legislature directs a duty to be done, it must be 
deemed to have weighed the balance of convenience between 
public benefit and private rights and to have laid down that the 
latter should give way to the former. See Geddis v, Proprietors 
of Banu Reservoir 5, London and Brighton Railway Company v. 
Truman 6, West v. Bristol Tramways Company | and West- 
muster Corporation v, London and North Western Railway 8. But 
the private individual is not altogether without remedy even in 
such cases. If the work has been done negligently or careless- 
ly the corporation will be liable. See Hammersmith dc. 
Railway Company. v. Brand® and Thompson v. Eccles 
Corporation and Haedicke v. Friern Barnet Urban Council 10, 
The corporation will also be liable where it acts maliciously 
and with a wanton desire to injure private rights. But it 
is not liable for mere non-feasance. The question now is 
under which of the two categories we should place the 
erection by the Ist defendant of the latrine ordered by the 
Municipality. S. 207 runs “The Municipal Council may 


(1862) 1 Hemming & Miller p. 1. 2. (1875) L. R, 1 I. A. 364 at p, 385. 
(1910) I, L. R. 88 Cal. 296, 4. (1899) Appeal Cases 535, 

(1878) 3 Appeal Cases 455. 6. (1836) 11 Appeal Cages 45. 

(1908) 2 King’s Bench 14. e 8. (1905) Appeal Casas 426, 

(1869) 4 House of Lords 171. 10. (1905) 1 King’s Bench 110, 
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by a notice require, etc.” Mr. Sitarama Rao drew our at- 
tention to S. 264 (a) which contains the penal clause. 
He also referred to S. 35 which enables the Governor-in- 
Council to suspend the operations of the resolutions passed 
under the Act if the execution of such resolutions is likely to 
cause obstruction, injury or annoyance to any person lawfully 
employed or danger to human life, health, or safety. The learned 
Vakil argued from these provisions that the duty cast upon the 
Municipality must be regarded as obligatory. We are unable 
to agree with him. Prima facie the provision of a latrine 
is for the convenience of the inmates of the place, and 
has no doubt a bearing on the health of the town. But a direc- 
tion to build at a particular place without reference to the 
surroundings cannot be said to be obligatory on the Munici- 
pality. Under very similar circumstances it was held in Vernon v. 
Vestry of St. James, Westminster 1 to which Mr. Shenai drew our 
attention, thal the Corporation would be liable in damages to a 
private individual. In. that case Malins V. C. stated :—“ There- 
fore, I repeat, if the question before me were simply whether 
they were right in selecting the place, and whether one place or 
another was better, I should be bound to decide that the vestry 
are the sole Judges as to what the situation should be. But 
great as the powers of the vestries under the Act are, they are 
not absolute, and vestries are, like all other public bodies, liable 
to be controlled by this Court if they proceed to exercise their 
powers in an unreasonable manner, whether they are induced 
to do so by improper motives or from error of judgment.” 
Further on the Vice Chancellor says : “It is clear that the Court 
has power to entertain such suits, and that these vestries must 
not execute those powers in such a manner as to“ create a 
nuisance when the object of the Act is to remove nuisance,” 
The case was taken up to the Court of Appeal. Lord Justice 
James said :—“ If the erection in question were made by a private 
land-owner on his own soil and freehold, it would seem to be 
beyond all question a nuisance so grave and so serious that the 
neighbours would be entitled to apply to the Court for an 
injunction to restrain it. The question is.whether the fact that 
the thing is done, not by a private owner on his private soil, 
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but by the parish vestry on a place that is said to be a public 
highway, makes any difference.” The learned Lord Justice 
then quoted S. 6 which is very similar to S. 207 of the District 
Municipalities Act and proceeded :—“Prima facie nobody is 
authorized to commit a nuisance and nobody is to be held so 
authorized under an Act of Parliament unless it appears from 
express words or by necessary implication that the act was to be 
done or might be done notwithstanding its tending to the 
creation of a nuisance.” Lord Justice Cotton said :— 
“Therefore the mere fact that an urinal is authorized to be erect- 
ed does not necessarily or by necessary implication give parlia- 
mentary power to do it if it is a nuisance.” Lord Justice Lush 
said :—“ That if the inconvenience is only to the public and 
there is no special injury to a particular individual no action 
would lie.” This case is strong authority for the position that 
although the Municipal Act has authorized the Council to 
direct the location of latrine ina particular place, the work 
should not be carried out soas to affect injuriously private 
interests more than is necessary. In Sellors v. Matlock Bath Local 
Board, 1 the same principle was enunciated. In Rapier v. Lon- 
don Tramways Company ? also this principle was affirmed. It 
seems to us therefore that in the contemplation of the Legisla- 
ture the power given to the Municipality to supervise the erec- 
tion by a private individual of a latrine must be regarded as a 
permissive obligation which should be exercised without un- 
necessary detriment to private rights and without creating un- 
reasonable nuisance. Tne evidence of the Medical Officer is to 
the effect that all latrines in Mangalore are to a certain extent a 
nuisance. This being so, their erection must be detrimental to 
some private right. 

The learned Vakil for the appellant further relied upon the 
fact that by S. 278 of the Act, compensation is payable by the 
Municipal Council for any damage caused by the exercise of its 
powers and hence the plaintiff isnot entitled to any further 
remedy from the defendant in this suit. In the case already 
referred to namely Vernon v. Vestry of St. James, Westminster, 8 
Lord Justice James referred to the clause which provided 
for compensation and held that the plaintiff was not confined to 
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that remedy alone. In Attorney-General v. Lewes Corporation, i 


` it was held that none of the provisions relating to remedies in 


the Act would interfere with the common law rights of injured 
parties. We do not think the decision in West v. Bristol Tram- 
ways Co, 2 is any authority for the proposition contended for 
by the learned Vakil for the appellant. i 

Moreover this is not a suit against the Corporation for auy 
injunction or for damages although the Municipal Council has 
been impleaded as a ‘defendant. The suit is primarily against 
the Ist defendant for what. he has done on his premises. It 
would be unreasonable to expect that the Municipal Act should 
provide for reliefs as against private individuals. 

We are therefore of opinion that there is no substance in 
this contention. In the result our conclusion is that the direc- 
tion to pull down the whole building was wrong and that there 
should be an enquiry as to whether the defendant could have 
located the latrine in such a place as not to cause unreasonable 
injury to the plaintiff. Even should the defendant.be obliged 
to remove some of the cottages in order that a convenient place 
may be found for erecting a latrine without causing inconvent- 
ence to the plaintiff he should be required todoso. There- 
fore we must ask the District Judge to returna finding on the 
following issue:— 

“Was the latrine erected by the defendant in a reasonable 
manner so as not to infringe unnecessarily the rights of plaintiff.” 

Six weeks for finding and seven days for objections. 

[In compliance with the order contained in the above 
judgment, the Distrtct Judge of South Kanara submitted that 
the latrine was not erected by the defendant in a reasonable 
manner soas not to unnecessarily infringe the rights of the 
plaintiff]. . 

This Second Appeal coming on for final hearing after the 
return of the finding of the Lower Appellate Court upon the 
issue referred by this Court for trial, the Court delivered the 
following 

Judgment :—We accept the finding and -subject to the 
modification indicated in our remand order, the second appeal 
is dismissed. Each party to bear his own costs throughout. 

A. V. V. ena SE, ~ 

1. (1911) 2 Ch. 495. 2, (1908) 2K, B 14. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE SADASIVA AYAR AND MR. JUSTICE 
SPENCER. 


Srimath Deivasikamani Nataraja Desikar, ... dppellant™ (Plain- 
Madathipathi of Thiruvannamalai Mutt . tif.) 
v. div 
Valliammai Achi and another _ ... Respondents (Defen- 


dants 3 and 2). 

Limitation Act, Art. 184—Applicability—Hindu Law--Religious Endowments. 
Mohant of Mutit—Positicn of —Sale of mutt , properties by mohant—Suit by succes- 
sor for recovery of those properties—Cause of achion—Limitatzon 

The mohanf of a mutt is a trustee. 

Held, that asuit instituted in 1914 by the then mohant of a mutt for the 
recovery of certain mutt properties sold by his predecessor in 1895 was barred by 
limitation. - 

Second appeal against the decree ot the Court of the Tem- 
porary Subordinate Judge of Ramnad at Madura in A. S. No. 
5 of 1917 (A. S. No. 305 of 1916,- District Court, Ramnad) pre- 
ferred against the decree of the Court of the Additional District 


Munsif of Sivaganga in O, S. No. 41 of 1914. 


The Hon. The Advocate-General,, G. S. Venkatarama Atyar 
and R. Ganapathi Aiyar, for Appellant. 

C. V. Anantha Krishna Aiyar and P. S. Narayanaswamt 
Aiyar, for Respondent. 

The Court delivered the following’ 

Judgments :—Spencer, J.:—This suit was brought by the 
mohant of the Thiruvannamalai Mutt to recover possession of 
certain lands sold by his predecessor in 1895 to the father of 
defendants 1 and 2. He alleged that the sale was for no ‘neces- 
sity, and that it was not binding on the mutt. The suit was 
decreed in the court of the District Munsif, but on appeal the 
Subordinate Judge dismissed it as barred by limitation. 

The questions raised in the second appeal are first whether 
the mohant of a mutt is a trustee or a life-tenant; secondly 
whether article 134 of the Limitation Act ‘applies to this case ; 


and thirdly whether the alienation was void or voidable, it. 


being suggested that if it was only voidable the cause of action 
to set it-aside would only arise on plaintiff's accession to the 


headship of the mutt. F i 
* 8. A. No. 1485 of 1917. ` 3rd October 1918. 
! 


| 


| 
| 


! 
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On the first point, in Ram Perkash Das v. Anand Das! and 
in Basudeo Roy v. Mahant Jugal Kishore Das? the Judicial Com- 
mittee of the Privy Council have laid down that the mohant of 
a mutt is a trustee of the mutt properties. In Baluswami Aiyar 
v. Venkataswami Naicken 8, it was held that a mohant was a 
trustee and not a life tenant as regards the properties of the 
mutt. In Obla Venkatachalapathi v. Chirugnana Sambanda 


| Pandara +, a doubt was raised whether this proposition had not 


been too broadly expressed in Baluswami diyar v. Venkatasami 
Naicker. 8 ; 

In Kailasam Pillai v. Nataraja Thambiran 5, this question 
was again discussed and Benson and Wallis, JJ. said that it 
could not be predicated that a mohant was a trustee in all 
cases, but it must depend on the consitution of the particular. 
insititution. Sankaran Nair, J, said that in the absence of evi- 
dence to the contrary that Mohant was nota trustee and that 
he was not a life tenant either. In Muthusamier v. Sree Sree- 
Methanithiswamiar ô, it was said that the position of a Mohan: 
was analogous in many ways to that of the estate of a Hindu 
female heir and in Vidyapurna Thirthaswami v. Vidyanithi 
Thirthaswaimi 7, it was observed that the mohant was not a mere 
trustee, but was a corporation sole. 


The last named authorities contain attempts to strictly 
define the position of a mohant by comparing it to the position 
of Hindu Females or corporations sole in English Law. But 
they do not show that, generally speaking, the mohant is not a 
trustee. The learned Judges who decided these cases were 
careful not to sav that the mohanteof a mutt was not a trustee. 
J think that he is not the less a trustee, because his position 
has been in some respects compared to that of a Hindu female 
or to that of a corporation sole in English Law. On the whole 
there is no good reason for distinguishing the case of this mutt 
from those which came under the consideration of the Privy 
Council in their latest rulings. I hold that the plaintiff and his 
predecessor were trustees in law. 


(1916) I. L. R. 48 0. 707=381 M. L. J. 1, 2, (1918) 35M L. J. 5. 
(1916) I. L.R. 40 M. 745=82 M, L J. 24. 4. (1917) 88 M. L J. 297. 
(1909) I. L. R. 38 M. 26519 M, L. J 778. 

- (1918) I. L. R. 88 M. 856=28 M. L. J’ 893. 

(1904) I. L. R. 27 M. 485=14 M L J. 105. 
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The next question is whether the suit property was ‘‘convey- 
ed or bequeathed in trust ” within the meaning of article 134 
of the Limitation Act. Ex. Il is thé document under which 
this property was conveyed by the prepetual lessees under the 
Devastanam. It is dated 28th July 1886, and the mutt became 
the perpetual lessee from that date subject to an annual pay- 
ment to the Devastanam. As the property was not conveyed 
to the mohant for his personal use but sold to him for the 
benefit of the mutt there can be no doubt that the transaction 
was a Conveyance in trust. 

Lastly, the Privy Council case in Abhiram Goswami v. 
Shyama Charan Nandi 1 which is relied on for the appellant as 
showing that an alienation by a mohant fora purpose not 
beneficial to the mutt would be good for the life-time of the 
mohant for the time being, was the case of a lease in which the 
personal right of the mohant was put forward. ‘There would 
have been no injury to the estate of the mutt by the granting of 
a lease for the mohant’s life-time, but a permanent lease would 
have been an alienation beyond his powers, and in this sense 
the Privy Council must be understood as holding that the lease 
was only valid during the life-time of the mohant in office. Ex. I 
being adocument of out and out sale executed in October 
1895, this suit brought in 1915 more than 12 years after the 
sale, was clearly barred, and the Subordinate Judge was right in 
deciding this point in favour of the defendants. 

The second appeal is therefore dismissed with costs. 

Sadasiva Aiyar, J :—I entirely agree with the conclusion 
and the reasoning of my learaed brother in the judgment just 
now pronounced by him. I only wish to add (with the greatest 
respect to the decision in Katlasam Pillai v. Nataraja Thambi- 
ran 2) that it has always seemed to me a very startling proposi- 
tion that the ascetic head of a mutt who is supposed to have 
renounced the world and all its vanities, whose fall froma 
strict life of convenience or Brahmacharya disqualified him 
from holding the office of Matadhipathi (which involves the 
initiation of others spiritually fitted into Holy Order of Sanyasa) 
but who was (in degenerate medeival ages) however allowed 
to be the manager and the trustee and thus the legal owner of 
properties dedicated to the support and-advancement of religion 

1. (1909) Í, L. R. 86 O. 1008 2, (1909) I.L.R 33 M, 265. 


Srimath 
Deivasika- 
mani, 
Nataraja 
Desikar 


v. 
Valliammai 
Achi. 


Spencer, J. 


' Sadasiva 
Aiyar, J. 


Srimath 
Deivasika- 
mani. 
Nataraja 
Desikar 
v. 
Valliammai 
Achi, 
Sadasiva 
Aiyar, J. 


Periya 
Qoundan 
v. 
Kuppa 
Goundan 


234 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


and charity generally and of a particular school of Monastic 
institution and doctrine specially should be considered to be a 
trustee of any institution at all unless the person who alleges 
him to be a trustee proves that fact by evidence. 

In the case in Muthusamier v. Sree Sree Methanithi- 
swamiar 1,` I had .with great respect to the decision in 
Vidyapurna Thirthaswami v. Vidhyanidhi Thirthaswamt 2 ven- 
tured to express serious misgivings about the soundness of the 
view conferring on the heads of these mutts, the status of 
corporation sole. I hadalso expressed grave doubts of the 
soundness of the prevailing view that these heads could -spend 
the income of ‘their mutt institutions in even immoral, 
extravagant and inappropriate ways without question and 
without liability to removal for any misconduct and even for 
patent unfitness (through a notoriously profligate and unascetic 
life) to hold the position of head of a monastic institution. 


However, I am clear that their Lordships of the Privy 
Council have in their recent-decision referred to in my learned 
brother’s judgment not accepted the view enunciated in 
Kailasam Pillai v.Nataraja Thambiran,3 or Vidyapurna Thirtha- 
swami v. Vydhyanidht Trithaswami a and that these decisions are 
therefore no longer of. binding force. 

As regards Abhiram Goswami v. Shyamacharan Nandi * 
both Miller, J. and myself considered it carefully in Muthu- 


swamier v. Sree Sree Methanithiswamiar,| and our opinion as to 


the exact scope of their Lordships’ decision in that case is (I am 
glad to find) supported by the opimon of my learned brother. 
A. 8. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE AYLING AND Mr, JUSTICE NAPIER 
Periya Goundan. Appellant” (Plaintiff) 


Vv. 

Kuppa Goundan. ». Respondent (Defendant.) 

Malicious Prosecution—Action for—Report by the defendant to the village 
Munsiff—Consequent police imvéstigation—Repcrt by the police—Prosecution based 
on the police report and conducted by the pclice—Liability of the defendant for 
malicious prosecution. 

* B.A No, 882 of 1918. 2nd April 1919, 
1, (1916) I. L. R. 38 M868, ° 2, (1904) I. L. R. 27 M. 485. 
8. (1909) I. L, R. 83 M. 265, 4. (1909) I. L. R. 86 C. 1008 (P, 0). 








~ 
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An action for damages for malicious prosecution lies agaisnt a person eyen 
though he only made a report to the village Munsiff as a result of which the police 
after investigation launched and conducted a prosecution, if the otber essentials 
Necessary for an action-for malicious prosecution are present. 


Narasinga Rao v. Muthayya Pillat } Dissented from. 
Second Appeal against the decree of the District Court of 
Salem in A. S. No. 3 of 1917, preferred against the decree of 
the District Munsif of Salem in O. S. No. 887 of 1915. 


S. S. Ramachandra Aiyar, for Appellant. 
C. Srinivasa Aiyangar, for Respondent. 


The Court delivered the following 

Judgment :—Appellant sued respondent for damages for 
malicious prosecution. He got a decree for Rs. 100 in the 
Munsif’s Court. The District Judgeset it aside on the ground 
that the respondent could not be said to have prosecuted appel- 
lant, because he only made a report to the village Munsif as a 
result of which the police after investigation launched and con- 
ducted a prosecution for theft against appellant and his father. 
The authority relied on is the ruling of this Court in Narasinga 
Rao v. Muthaya Pillai l ` l 

Any person desirous of setting the Criminal Law in motion 
against another in respect of an act amounting to a cognizable 
offence can do so in three ways:— 


1. He can presentacomplaint toa Magistrate having 
Jurisdiction, who will thereupon take action under Chapter 
XVII of the Criminal Procedure Code. . 

2. He may give an information to an officer in charge of 
a Police Station, who will take action under Chapter XIV of 
the Criminal Procedure Code. 

3. He may (in the casezof all non-bailable and certain 
other offences) give information to the Headman of his village, 
who is bound under S. 45 of the Cr. P. Code to forthwith 
communicate the information to the nearest Magistrate, and to 
the officer in charge of the nearest Police Station. It then be- 
comes the duty of the Police Officer to investigate the case as 
laid down in Chapter XIV. 

Method (3) in fact only differs from method (2) in that the 
village Headman, being the officer presumably most accessible 

1, (1902) 1. L. R. 26 Mad. 362. 
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to the person giving inforniation, is made the channel of 
communication to the Police officer. It was the method adopted 
in the present case ; and, as the District Judge himself recognized 
the fact that this indirect method of communicating with the 
Police was resorted to makes no difference to the defendant’s 
liability for damages.: The contention is that whenever the 
prosecution in Court is instituted ona Police report under 
S. 173 of the Cr. P. Code, the person who furnished the original 
information to the Police, whether directly or through the village 
Headman, is not responsible for the act of the Police and can- 
not be sued for damages for malicious prosecution. 


This certainly seems to me to be the meaning of the learned 
Judges in Narasinga Rao v. Muthayya Pillaw, but with all respect: 
Iam unable to agree. If it be conceded that a preson is liable for 
damages in respect of a prosecution onthe ground that it was 
instituted on maliciously false information communicated by 
him to the court in the shape of a complaint under 8. 200 of the 
Cr. P. Code, why should he not be equally liable where he 
induces the Police by maliciously false information to send the 
case to the: Magistrate under S. 170 of the Cr. P. Code. No 
doubt it is the duty of the Police to hold an investigation as laid 
down in Chapter XIV before sending the case to the Magistrate 
with a view to verifying as far as possible the truth of the in- 
fermation furnished to them. Buta similar duty is cast on the 
Magistrate receiving a complaint ; he must examine the com- 
plainant on oath (S. 200) and if not satisfied of the truth of 
the complaint he may hold or directa preliminary enquiry (S. 202) 
and he only takes action against the accused person by the issue 
of process under S.204 of the Cr. P. Code.if he is of opinion that 
there is sufficient ground for proceeding. The fact that some 
officer whether Policeman or Magistrate has to form an opinion 
on the apparent truth of the informant’s information before the 
prosecution proceeds is no more reason in the one case than in 
the other for exonerating the informant from liability for what 
follows. It isin each case his false information, out of which 
the prosecution arises ; and it makes no difference whether the 
person led astray in the first instance is the Police officer or the 
Magistrate. The Police, or as the form usually runs, the King 








1. (1902) I.L. R. 26 Mad. 369. 
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Emperor may be the nominal prosecutor; but the person primari- 
ly responsible for the prosecution is the person who furnished 
the false information on which the Police act. “Qui facit per 
alinm facit per se.’ The true principles on which responsibi- 
lity for the prosecution should be fixed are laid down by their 
Lordships of the Privy Council in Gaya Prasad v. Bhagat 
Singh 1, They are at pains to make it clear that it is not enough 
to say (as the learned District Judge has in effect said here) 
that the prosecution was instituted and conducted by the Police. 
The whole circumstances of the case must be looked to. 


It is true that their Lordships in their judgment referred to 


the judgment of this Court in Narasinga Rao v. Muthaya 
Pillai 2 and add: 


“ The principle here laid down is. sound enough, if proper- 
ly understood, and'its application to the particular case was no 
doubt justified; but in the opinion of their Lordships itis not 
of universal application .”’ 


I cannot understand this as meaning that their Lordships 
considered the facts of that case and endorsed this Court’s deci- 
ston on them as correct. To do so would, asit seems to me 
and if I understand this Court’s decision aright, run counter to 
all the rest of their Lordships’ judgment. The language suggests 
to me that they:deemed it unnecessary to.consider the correctness 
of the decision in that particular case: Rather they wished to 
point out that, while it might be correct, it was based on a 
principle which was not to be universally applied. > If, as I pre- 
sume, they had only the report in the I. L. R. series before them, 
they may well have been misled. The latter is very incomplete, 
and contains nothing to suggest that any of the Courts which 
dealt with the case found the prosecution to be, as a fact, 
malicious, It recites that the District Munsif found that it was 
not: but it fails to state (what we have ascertained from the 
original record) that the Sub-Judge who was the final Judge of 
tact found “ that prosecution of the plaintiff by the 1st defendant 
was malicious and without reasonable and probable cause.” 
With all respect I do not think their Lordships realised that the 
Bench of this Court had in effect held that even if the informa- 
tion to the Police was maliciously false, the plaintiffs suit for 





— 





1. (1908) I. L. R. 30 All 525, 2, (1902) I. L. R. 26 Mad. 362, 
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damages could not succeed simply because the case having been 
taken upon a Police report (S. 190 (1) (b) of the Cr. P. Code. 
the police, and not defendant, must be regarded as prosecutor 


From such a prosecution which is clearly contrary to the 
view expressed in their Lordships’ judgment I must respectfully 
dissent. 

= Itis not inappropriate in this connection to draw attention 
to the view taken by this Court as to the applicability of S. 211, 
I. P. C. to cases such as the present one. The matter is fully 
discussed by a Full Bench in The Sessions Judge of Tinnevelly 
Division v. Sivan Chetty 1 and according to the opinion of the 
majority the action of the defendant in this case provided the 
information given by him to the village headman was malici- 
ously false would render him liable to prosecution for an offence 
under S. 211, I. P. C. It would be a curious anamoly if an 
action for damages against him could not be sustained on the 
same facts. 

I would set aside the decree of the District Judge, and 
direct him to restore the appeal to file and dispose of it in the 


light of the above remarks. Costs in this Court to be costs in 


the cause. 
C. A. 5S. 


—— ———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Muk. JUSTICE SADASIVA AIYAR AND MR. Jus- 

TICE NAPIER. 

Aiyappa Naicker, minor by his maternal ... Appellant™ (2nd 


uncle and next friend Guruswami Naicker Defendant.) 
| v. 
Medai Thalavoi Thirumalayappa Mudaliar ... Respondents 
and others (Plaintiff and 
Defts. Nos. 4. 
and 5.) 


Ryotwari Pattadar —Tenant under —Claim of occupancy right—Onus of proof— 
Hjectment suit by patiader--Onus not shif ted—Government Ryotwart land—Mel 
waramdar between Government and pattadar, claim lo be, validity. 

Where a tenant under a ryotwari ; patiadar sets up a permanent righ of occu- 
pancy, the burden of proving such right lies on him. ‘The circumstance that the 
pattadar figures as the plaintiff in the suit and seeks to oject the tenant does not 
throw on him the onus of proof as regards this particular fact. 

* S, A. No, 808 of 1918 10th March 1919. 

1. (1909) I. L. R 82 Mad, 259. 
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Veerannan Ambatam v. Annaswami Aiyar 1, Venkatachella Goundan v. Ranga 
rathnam diyar ?, Muthuswami Aiyar v. Nainer Ammal 3, Dissented from. 
“Ponntah Nadan v. Deivanai Ammal 4, followed. 


Per Napier J. ; 
In Government ryotwari lana, Government owns the melwaram and there can 
Le no ofaer melweramdar introduced between it and the owner of the land. 
Veerannan v. Annaswami Aiyar, + l 
Second appeal against the decree of the District Court of 
Tinnevelly in A, S. No. 23 of 1917, preferred against the decree 
of the Court of the District Munsif of Tuticorin in O. S. No. 


352 of 1914. 


A. Krishnaswam Awarand S. Ramaswami Atyar for the 
Appellant. 


K. Srinivasa. Aiyangar and C. V. Rajagopalachart for. 


Respondents. 
The court delivered the following 


Judgments :—Napier, J.—This is an appeal from the 
District Court of Tinnevelly in a suit brought by the plaintiff to 
recover possession of certain property from the lst defendant, 
the suit being based on a iease granted to the 1st defendant and 
on title. The present 2nd defendant applied to be made a 
party alleging that neither the plaintiff nor the 1st defendant 
had ever any right to the land. This defendant alleged further 
that he was the owner, and that he was in possession and 
pleaded adverse possession from enjoyment by his ancestors. 
The Ist defendant remained ex parte and the suit proceeded be- 
iween the plaintiff and the 2nd defendant and some supplemen- 
tary parties. i 


The issues tramed were “whether the plaint mentioned lease 
is true and valid, whether the plaint mentioned land belongs to 
plaintiff and whether plaintiff has been in possession within the 


statutory period.” 


The plaintiff has ali along denied that the 2nd defendant 
was his tenant and, as far as he is concerned, sought to recover 
the land on his title. The contention of the 2nd defendant be- 
fore the lower appellate court was that the plaintiff was only a 
farmer of the revenue of the land, that the lst defendant never 





1, (1911)21 M. L, J. 845. i 2. (1918) 24 M.L. J. 571. 
3. (1917) 7 L. W. 194. 4. (1918) 36 M L. J. 463, 
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had any interest and that he hada permanent right of occu- 
pancy in it. This contention was negatived by the Court 
which held that the plaintiff was the sole owner of the land and 
the 2nd defendant although he had shown possession had not 
established a permanent right of occupancy. 


Before us the appellant (2nd defendant) put forward the 
contention that the plaintiff was a mere melvaramdar and that 
the ownership of the land was in him. The land being Govern- 
ment ryotwari, this contention would entail the proposition 
that in addition to the position of the Government as 
owning the melvaram there can be another melvaramdar 
introduced between Government and the owner of the 


. land. Speaking for myself, I was surprised to hear such an 


argument put forward. But ,I find that the same contention 
was advanced in the well-known case in Veeranan Aimbalam 
Peria Karuppan Ambaiam v. Annaswamt Aryar 1, What- 
ever else was decided in that case, however, this contention was 
negatived, and it does not require serious consideration. There 
is not a trace anywhere in the Law Reports of the view that 
Government in granting patta was only granting a portion of 
its share in the revenue asin some case of Inams. The real 
substantial argument before us was that although the plaintiff 
was the owner of the land the 2nd defendant should be held 
on the evidence to be entitled to permanent rights of occupancy 
on the analogy of a zemindary tenant prior to the Madras 
Estates Land Act.It must be conceded at once that the decision 
in Veeranan Ambalam Peria Karuppan Ambalam v, Anna- 
swami Aiyar 1 and Venkatachella Goundan v, Ranga- 
ralhnam diyar ? go some way to support the appellant’s 
contention. The decision in Veeranan Ambalam Peria 
Karuppan Ambalam v, Annaswami Aiyar 1 seems to treat 
one particular question as of great importance, namely, 
whether it has been shown that the defendant’s possession com- 
menced under the plaintiff, while the decision in Venkatachella 
Goundan v. Rangarathnam Avyar,? seems to be founded on the 
proposition that a pattadar must show that he let the tenant into 
possession and that he was in facta tenant from year to year. 
The learned Judges in the latter case also seem to hold that 


en 








1. (1911) 21 M. L. J. 845. 3. (1918) 24 M.O, J. 571. 
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the fact that a patta was granted by Government is no indication 
that another person found in possession has not permanent 
occupancy rights but that the pattadar must show that the custo- 
mary mode of holding land in that place justified the presump- 
tion that the tenant has no permanent rights of occupancy. This 
question has been argued before me on two previous occasions, 
once in S. A. No. 684 of 1917 sitting with my learned brother 
and once in Ananthapamanabha v. Gopalakrishnier 1 sitting with 
Mr. Justice Seshagiri Aiyar. On both occasions I declined to 
follow Veeranan Ambalam Periakaruppan Ambalam v. Annasami 
Avyar 2? and Venkatachella Gowndan v. Rangarathnam Aiyar 3 to 
the extent to which the dicta in those cases commit the learned 
Judges. 

I am relieved from the necessity of considering the present 
case at any great length because my attention has been drawn 
to an elaborate decision of Mr. Justice Seshagiri Aiyar sitting 
with the learned Chief Justice tn Ponniah Nadan v. Deivani 
Ammal 4, with which I am in entire accord. My learned 
brother in that case has, if I may venture to say so, applied 
what I think the most valuable test. He has treated the 
matter historically and has shown that Government in 
adopting the ryotwari system made their settlement with 
the cultivating ryot whom Government found on the land 
and treated him as the cultivating owner and intended him 
to remain as such. The system was intended to be in 
' direct contrast with the ‘Zemindari settlement under which 
a number of persons who were in fact mere farmers of 
revenue were for the first time given an interest in the land but 
an interest subject to the existing rightsof persons then culti- 
vating the lands. I entirely agree with Mr. Justice Seshagiri 
Aiyar that itis not open to us to raise presumptions against 
this history and I agree with him that wherever we find that 
a permanent right of occupancy is claimed by a cultivating 
tenant the burden should be cast on him to show how he 
became entitled to this right. 


I do not propose to pursue the matter further but simply to 
say that after a careful examination of all the cases and a care- 


1, (1915) M. W. N. 277. A 2. (1911) 21 M. L. J. 845. 
3. (1918) 24 M.L J. 571. 
4. A. 8. Nos. 241 to 251 of 1917 (Since reported in 36 M. L, J. 468. Ba.) 
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ful re-hearing in this case, I adopt the views expressed by 
Mr. Justice Seshagiri Aiyar in their entirety and would found my 
Judgment on the reasons given by him in that case. It follows 
therefore that in my opinion the decision of Mr. Justice Spencer 
and Mr. Justice Krishnan in Muthuswami Aiyar v Nawar 
Ammal1 is incorrect and. should not be followed. In the 
present case there is some small evidence of alienations by the 
2nd defendant’s predecessor, and also some evidence that rent 
has been received by the plaintiff direct from the 2nd defendant 
or his predecessors which would indicate that although the 
plaintiff was at that time granting leases to persons in the posi- 
tion of the lst defendant, he recognised the position of the 2nd 
defendant. Mr. Srinivasa Aiyangar has argued that this evi- 
dence does not conclusively prove the above facts, but I do not 
think it necessary to examine this; for, even if the evidence 
is to be accepted in its entirety it falls far short of evidence of a 
grant of permanent right of occupancy by the plaintiff or his 
predecessors. 

At the last moment, the contention was put forward that no 
notice had been given to the 2nd defendant and that therefore 
the plaintiff was riot entitled to eject him. Mr. Srinivasa Aiyan- 
gar has met this by saying that his suit was brought against the 
Ist defendant, that he has never recognised any rights as ten- 
ant in the 2nd defendant and that if the 2nd defendant had set 
up that he was a tenant under the plaintiff, which he did not, the 
plaintiff would have offered evidence of a previous denial of the 
plaintiff's title as far back as 1911 when the 2nd defendant de- 
manded a patta from the revenue authorities. In my opinion the 
ond defendant cannot be allowed to change his case at the last 
moment after having pleaded absolute ownership in himself 
and denied the plaintiff's right of ownership as pattadar. I would 
therefore dismiss the second appeal with costs. 

Sadasiva Aiyar, J:—lagree that where a tenant under a 
ryotwari patiadar sets up a permanent right of occupancy, the 
burden of proving such right lies on him. (See -Chidambara 
Pillai v. Thiruvengadathiengar 2.) As stated about the above 
decision by Subrahmania Aiyar, J. in Cheekatt Zamindar v. Rana- 
soonu Dhora 8 at page 327. “ The view of the learned Judges 


n u mŘ— MA a 
1, (1917) 7 L. W. 194 ` a, (1896) 7T M.L. J 1 
3, (1999) I. L. R. 28 Mad. 318. 
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was that permanent holdings under ryotwari proprietors being 
unusual and exceptional, the onus is on the party setting up ‘such 
a special kind of holding.” I do not think that the circumstance 
that the pattadar figures as the plaintiff in the suit and seeks to 
eject the tenant places the onus of proof as regards the particular 
jact apon the plaintiff; that is, that he’should prove the negative 
that the tenant under him has not got the exceptional rights set 
up by the tenant. I respectfully dissent from those observations 
in Venkatachalla Goundan v. Rangarathnam Aiyar 1 and Vee- 
rannan Ambalam Peria Karuppan Ambalam v. Annaswami 
Atyar 2 which are relied on by the appellant’s learned vakil Mr. 
S. Ramaswami Aiyar in support of his contention on this point. 

As regards the question of notice to quit, the contesting 
2nd defendant (the appellant) was allowed to intervene in the 
suit which was originally brought against the 1st defendant 
alone. The 2nd defendant was added in September 1914 (the 
suit having been brought in August 1914). The District Munsif 
ought to have then’allowed and directed the plaintiff to amend 
the plaint (a) by the addition of necessary allegations indicating 
the plaintiff's title to eject the newly added 2nd defendant, (b) 
by amending the relief paragraph (10) by adding the necessary 
reliefs prayed for against the 2nd defendant. Both sides how- 
ever seem to have treated the plaint as so amended and it was 
evidently understood between all partiés and the court that if the 
plaintiff established his proprietary right to the land and if 2nd 
defendant's alleged permanent occupancy right was found against 
by the court, the plaintiff’s suit in ejectment against the 2nd de- 
fendant should be decreed ow the basis that the amended plaint 
contained all the necessary allegations such as the service of a 
proper notice to quit on the 2nd defendant if he was lessee or 
on the real lessee, if he was sub-lessee or a denial of landlord’s 
title before suit by the 2nd defendant or by the intermediate 
lessee; such allegations, if established, entitling the plaintiff to 
eject the 2nd defendant even supposing that the 2nd defendant 
was a tenant from year to year or a sub-lessee from a lessee for 
years andnot a mere trespasser. The 2nd defendant did 
not apply to the Munsif to raise any issue on the question 
of notice, This view is strengthened by the fact that the 
plea of absence of notice to*quit was not raised in either of 
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the courts below and was not evidently thought of when the 
memorandum of second appeal was drafted in the first instance 
as the ground has been inserted as an after-thought ‘between 
the grounds 6 and 7 and marked 6 (a) in the memorandum of 


appeal. 
In the result, I agree that the second appeal should be dis- 


missed with the plaintiff's costs. 
Bon a V 


mo a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ABDUR RAHIM, KT. OFFICIATING CHIEF 
JUSTICE AND Mr. JUSTICE MOORE. 


Briji Kessoor Laul and another ... Appellants* 
v, 
The Official Assignee of Madras ... Respondent. 


Presidency Towns Insolvency Act Ss. 21, 28, 28, 29 and 30—Insolvency— Adjudi- 
cation— Annulment of order—Arrangement by insolvent with creditor for full dis. 
charge of debts on payment of a fraction thereof, if a payment in full wi thin S. 21— 
Arrangement-if amounts toa composition—Annulment of order of adjudication— 
Inherent power. 

Where a person) adjudged an insolvent, arranged with his creditors-hy paying 
them four annas in the rupee that they should give him a receipt in full dis- 
charge of their debts, and applied to withdraw the insolvency petition and for 
annulment of the order of adjudication, 

Heid, (1) that the payment in question was not s T in full within the 
meaning of S. 21 of the Presidency Towns Insolvency Act; that the arrangement in 
question could:.not be treated as a composition when the procedure prescribed by 
Sg 28 to°30 of the Act had not been followed; and that neither under S. 21 nor 
under S. 30 of the Act, was the insolvent entitled to an annulment of the order of 


adjudication. 
Quaere : Whether the Court has a general discretion apart from the provisions 


of the Presidency Towns Insolvency Act, to annul an order of adjudication. 


On appeal from the order of the Hon'ble Mr. Justice 
Coutts Trotter dated 26th November 1918 in the exercise of 
the Ordinary Original Civil Insolvency Jurisdiction of the 
High Court in Insolvency Petition No. 235 of 1917. 

K. Ramanath Shenoi and C. Vijayaragavaliu Naidu tor 
Appellants. 

The Official Assignee for counter Petitioner. 

The Court delivered the following 

Judgment :—The insolvent arranged with his creditors by 
paying them four annas in the rupee, that they should give him 
a receipt in full discharge of their debts. It has been ruled both 
in England and India that such a payment is not “ payment in 

*0,8,A No 2 of 1919, 81st July 1919. 
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full,” within the meaning of S. 21 of the Presidency Towns 
Insolvency Act corresponding to S. 35 of the English Bankrupt- 
cy Act. See In re Subrati Jan Mahomed 1, In re Shivalal Rathi 4, 
In re Flatan: Eix-parte Official Receiver 8, In re Hester: Ex-parte 
Hester * and In re Keet 6. This cannot be said to be a case in 
which the debtor ought not to have been adjudged insolvent, for 
the adjudication was made on his own application and clearly he 
was unable to pay his debts. tsut then it is urged that we 
must treat it as a composition under S. 28 and pass an order 
annulling the adjudication under S, 30. Clearly however it 
is not a case of composition within the meaning of the Act. 
There was no proposal so far as we can gather from the 
materials placed before us, for a composition submitted 
to the Court and we do not find that the Court, proceeding as 
directed by Ss. 28 and 29, approved of any such proposal. It is 
only when the Court has approved of a proposal for composition 
properly submitted to it that it may annul the adjudication. 
Then it is said that we have a sort of general discretion to 
annul an order of adjudication if we are satisfied that the con- 
duct of the insolvent has not been in any way fraudulent or dis- 
honest. But even supposing there was such a genera) discre- 
tion, on which question we have not been referred to any 
decision, the Court has no opportunity of examining the in- 
solvent in this connection so as to form a proper conclusion 
as to his conduct. The petitioner seems to have misconceived 
his remedy, for he proceeded to present an application for 
withdrawal of the petition, and he also seems to have been under 
the impression that it was enqugh for his purpose if he could 
get his creditors to give him a discharge for their debts. That 
is not sufficient in law as has been pointed out in all the cases 


_ referred to. 


We must, therefore, dismiss the insolvent’s appeal. It will 
be open to him to make a proper application before the in- 
solvency Court. 

The Official Assignee will be entitled to the costs of the 
appeai out of the estate. 


A. V. V. —— 
1, (1912) 15 Bom, L, R. 748, 2, (1917) 19 Bom. I. L. R. 865. 
8. (1898) 2Q. B. 219, 4, 22 Q. B. D. 6832, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE ABDUR RAHIM AND Mr, JUSTICE 
OLDFIELD. 


Bappu Reddiar »... Appellant * (3rd 
v. Respondent.) 
The Official Assignee, Tinnevelly. ... Respondent (Pettitioner.) 

Provincial Insolvency Act, S. 87—Fraudulent preference—Test of—Burden of 
proof of. 

Where a transaction is impugned as amounting to fraudulent preference with- 
in the Meaning ofS. 87 of the Provincial Insolvency Act, it is not sufficient to 
prove that the transaction took place within three months of the insolvency and 
that in fact it had the effect of giving preference to the transferee, but it has to be 
shown positively that the transfer was made with'a view to prefer the creditor to 
whom it is made. The burden lies on the Receiver or the creditors who impugn 


the transfer, to make out that the transfer was made with a view to give prefer- 
ence. 


` Oficial Assignee of Madras v. Mehta and sons 1, Nripendra Nath Sahu v. 
Ashutosh Ghose 2 Relied on. 
Appeal against the order dated 31st August 1918 of the 
District Court of Tinnevelly.in C. S. No. 27 of 1917. 


T. V. Muthukrishna diyar and A. Subbarama Aiyar for 
Appellants. | T 
= T, R. Venkatarama Sastri and V. Purushothama Aiyar for 
Respondents. 

The Court delivered the following 


Judgment:—After the order of remand, was made by 
this Court on 26-3-1918 giving an opportunity to the transferee, 
the transfer in whose favour is impeached in this case under 
Section 37 of the Provincial Insolvency Act, both the parties 
adduced evidence relevent to the matter and we have now got 
to decide on that evidence whether there is a case under S. 37. 
A ruling of this Court in Official Assignee of Madras v Mehta 
and Sons 1 and another of the Calcutta High Court in Nripen- 
dra Nath Sahu v Ashutosh Ghose 2 lay down clearly after a full 
discussion of the authorities that it is for the receiver who is 
impugning a transaction as amounting to fraudulent preference 
within the meaning of S. 37 of the Provincial Insolvency Act to 
prove the allegation. No doubtin the order of remand, the 
learned Judges seem to have taken the opposite view. This is a 





* A. A. O No. 321 of 1918. ` 25th April, 1919, 
1, (1919) 36 M. L. J. 190 2, (1915) I. L. R. 48 Cal 640, 
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question of law and we agree with the decisions already 
mentioned 


The facts of this case are that Nagalingam Pillai’s creditors’ 
petition to declare him insolvent was filed on the 27th January 
1914 and the transfer which isa deed of sale in favour 
of the appellant, one of the creditors, was made on the 11th 
December 1913, that is, within three months of the Insolvency. 
The consideration for the sale was Rs. 1,000 out of which Rs. 
500 was paid towards the debt due to the vendee himself and 
out of the balance, Rs. 400 was paid to a relation of the respon- 


dent's witness No. 2 who had a mortgage on another property. 


of the insolvent and Rs. 100 to another creditor who had a 
mortgage. These are practically all the facts we have before us, 
to find whether the case comes under S. 37, 


The law lays down that it is not sufficient to prove that 
the transaction which is impugned took place within three 
months of the insolvency and that in fact it had the effect of 
giving preference to the transferee, but it has to be shown posi- 
tively that the transfer was made with a view to prefer the 
creditor to whom the transfer was’ made. The burden lies, 
as pointed out in the decisions, on the Receiver or the 
creditors who impugn the transfer to make out, that the 
transfer was made with a view to give preference. Unless such 
an intention is made out, the mere fact that the transfer would 
have such an effect is not sufficient to bring the case within the 
scope of the law, As we have suggested, beyond the fact that 
the transfer was made withii three months prior to the insol- 
vency and that it had the effect of paying the transferee in full, 
while the other creditors would probably receive much less 
than their debt, there is nothing on which we can hold that the 
transfer was made with the intention contemplated by law. It 
is not suggested that the consideration for the transfer was 
not the proper value of the property. The transferee, it may be 
mentioned, is not a relation of the insolvent, in which case 
the Court might be inclined to view the transfer with suspicion. 
And there is some evidence, though it cannot be said to be ofa 
very cogent character, that the transferee had been pressing 
for payment of his debts and that it was in pursuance of that 
demand the sale was effected. Under the circumstances, we 
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cannot uphold the view taken by the learned District Judge 
that the case fell within the purview of S. 87 of the Insolvency 
Act. 

The learned pleader for the respondent before us suggested 
that his client was misled by the observation in the previous 
order of the High Court as to the burden of proof. But there 
is nothing to show that the respondent was in any way prevent- 
ed from adducing any evidence either at the original trial or 
after remand. In fact after the order of remand, he did adduce 
some evidence ard we do not think that we can entertain the 
suggestion that he would have adduced better evidence if he 
did not think that the burden lay on the other side. It was 
his duty to have adduced the best evidence he had, either to 
prove that the transaction.amounted to fraudulent preterence 
or to rebut the proof of the other side that the transfer was bona 
fide and made for valuable consideration. 

In the result, we set aside the order of*the District Judge 
and dismiss the petition with costs here and in the Court below. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PHILLIPS, AND MR. JUSTICE 


KUMARASWAMI SASTRI. 
C. V. C. T. Venkatachalam Chetty and others Appellants. * 


U, 
Aiyamperumaul Tevan and others ti espondents. 

Res Judicata—Rule of —Applicability—Haistence of contrary, decisions between 
parties in regard to similar questions—LEffect—C. P. C. 8. 11—Court of jurisdiction 
competent to try subsequent suit —Meamng—Sarasari, levy of, Legality—Landlord’s 
water taken by consent for dry lands—Cultivation with inferior crops Effect-cesses 
—Validity—Tests—Eswaran Kotl Mahimai—Kanganam, Tayermutit, Pakkallat 
Amanji—Sarasari, Varapattu and Varisipatiw lands— Meaning. 

Questions that have once been settled between the parties will be deemed to be 
resjudicata notwithstanding that similar questions between the same parties have 
been decided otherwise in other litigations, 

A court which at the date of the institution of the first suit had jurisdiction 
to try the subsequent suit but was deprived of such jurisdiction before it pronoun’ 
ced judgment in the first suit is a “ Court of jurisdiction competent to try such 
subsequent suit ’’ within the meaning of S. 11 of the Code, 

Where, with the consent of the landlord, the tenant irrigatas dry lands by water 
taken from the landlord’s tank, the court can infer a contract that the jandlord 
should be entitled to a reasonable compensation for the water taken. Where the 
water so taken was utilised for less remunerative crops such as chillies and cotton, 
and it appeared that Sarasari had in such caseg been levied in the past, held, that 


= S. A. Nos. 1956 to 1978 of 1916 and isth December 1918. 
1827 to 1861 of 1917. 
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the levy of Sarasari was not illegal, 

Meaning of Sarasari, Varapattu, and Varisaipattu lands. 

Payment during a long course of years, though it will not by itself give ‘to 
cess, which is purely voluntary or which is on its face illegal, a binding character, 
Will be presumptive evidence that the payment had a legal origin, if the cess is of 
such a nature that a contract to pay it may be reasonably inferred. 

Test of validity of cesses paid for a long time. 

Eswaran Koil Mahimai disallowed on the ground that cesses in connection 
with temples are purely voluntary. 

Kanganam, Tayirmutti, Pakkillai and Amanji disallowed as regards Varisai. 

pattu lands. 


Second Appeals against the decrees of the District Court 
of Ramnad at Madura in Appeal suits Nos. 363, 366, 370, 377, 
364 and 451, 365 and 452, 367 and 453, 368 and 454, 369 and 
455, 871 and 456, 372 and 457, 373 and 458, 374 and 459, 375 
and 460, 376 and 461, 378 and 462, 379 and 463, 380 and 464 
of 1915 and 225, 226, 228, 229, 231, 232, 233, 234, 235, 230, 
237, 239, 241, 242, 244 to 254, 259 to 264 of 1914 and 559 to 
562 of 1911 respectively preferred against the decrees of the 
Court of the Special Deputy Collector of Ramnad at Mana- 
madura in summary suits Nos. 4861, 4864, 4870, 4877, 4862, 
4863, 4865, 4867, 4868, 4871, 4872, 4873, 4874, 4875, 4876, 
4878, 4879, 4880 of 1914 and of the Court of the Deputy’ Col- 
lector of Devakottai Division in summary suits Nos. 885, 887, 
891, 892, 897, 898, 899, 904, 906, 907, 905, 913, 918, 920, 922, 
995, 926, 927, 928, 929,7 930, 931, 923, 936, 937; 943, 944, 
1072, 1073, 1075 of 1912 and 322 of 1913 and of the Court of 
the special Deputy Collector of Ramnad Division in summary 
suits Nos. 2181, 2182, 2183 and 2186 of 1910. 

K. Srinivasa Aiyangar and K. V. Krishnaswami Aiyar for 


Appellants. 

B. Sitarama Rao and S. R. 'Muthuswami Aiyar for 
Respondents. 

The Court delivered the following 

Jadgment :—These Second Appeals are filed against 
two batches of appeals of the Ramnad District Court which 
were decided by two District Judges who have not taken 
altogether identical views on all points. In Second appeal, 
there are to main points for consideration. 

(1) Whether the plaintiff is entitled to charge Sarasari or 
average paddy varam for, dry lands ‘irrigated by plaintiff's 
water. (2) what cesses the plaintiff is entitled to charge. 
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On both these points, there have in the past been a number 
of suits between some of the same parties—one batch of suits 
in the Manamadura Munsif’s Court—a second batch before the 
special Deputy Collector of Ramnad and the third before the 
Deputy Collector of Devakotta. It is contended for the ap- 
pellants that the decisions in all these suits constitute res- 
judicata so far as the parties and property concerned are the 
same. In the Manamadura suits there was no appeal beyond 
the District Court except in two cases which came to the High 
Court andin those two cases, the High Court reversed the 
decision of the lower Courts. Mr. Moore accordingly holds 
that the question is not res judicata as regards the defen- 
dants in the, Manamadura suits who ‚did not appeal, because 
to hold otherwise would lead to certain startling results 
and Mr. Venkataramiah also appears not to consider the deci- 
sions as resjudicata and regards them as of small evidentiary 
value in view of the contrary opinion of the High Court. It is 
difficult to see why questions that have once been settled bet- 
ween the parties should not be deemed to be resjudicata mere- 
ly on the ground that similar questions between the same par- 
ties thave been decided otherwise in other litigation, and the 
learned vakil for the respondent does not support the finding of 
the District Judges on the grounds given by them, but so far as 
the cases decided by the Manamadura Munsif is concerned, he 
relies on the language of section 11 of the Civil Procedure Code 
for holding that they are not resjudicata. His contention is that 
under section 11, the Court which decided the first suit must 
have been competent at the time of such decision to try the 
subsequent suit and relies on a ruling in Kunji Amma v. Raman 
Menon 1. Wedo notthink that this case really supports his 
plea. No doubt the Judges said that they were of opinion 
that the only reasonable construction to be put upon the 


“ words “ Court of jurisdiction competent to try such sub- 


sequent suit’? must be held to refer to the jurisdiction 
of the Court at the time when the suit was heard and deter- 
mined but that the Judges did not really mean to decide that the 
Court must be competent on the date of judgment and not on 
the date of the institution of the suit appears to be clear from 
the fact that they approved the view,of the Calcutta High Court 





1, (1892) I. L. R, 15 Mad. 494=2 M., L. J, 262. 
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in Gopi Nath Chobey v. Bhugwant Pershad 1, and Raghunath 
Punjah v, Issur Chunder Chowdhry 2. In the former of these 
cases it was clearly held at page 707 as follows: ‘‘the reasonable 
construction of the words ‘in a Court of jurisdiction compe- 
tent to try such subsequent suit’ seems to us to be that it must 
refer to the jurisdiction of the Court at the time when the first 
suit was brought, that is to say, if the Court which iried the 
first suit was competent to try the subsequent suit if then 
brought, the decision of such court would be conclusive under 
S. 13, although on a subsequent date, by a rise in the value of such 
property or from any other cause, the said court ceased to be the 
proper court, so far as pecuniary jurisdiction is concerned, to 
take cognizance of a suit relating to that property.” This view 
is followed in Raghunath Punjah v. Issus Chuuder Chowdhury‘? 
and also in Raichurn Ghosh v. Kumud Mohan Dutt Chowdhury °. 
At the date of in stitution of the first suit in the Manamadura 
Court; that court had jurisdiction to try the subsequent suit and 
the fact that jurisdiction was taken away by the passing of he 
Estates Land Act shortly before the judgment was pronounced 
would not make it a court not competent to try the subsequent 
suit within the meaning of S.1]. We therefore think that the deci- 


sion of the Manamadura Munsif which was not appealed against 


constituted res judicata as well as two decisions of this court. So 
far as the cases decided by the Special Deputy Collector are con- 
cerned, there was no appeal and his decision is undoubtedly res 
judicata. In the third class of cases before the Deputy Collec- 


‘sor of Devakota, no appeal was preferred in some of the suits 


and his decision would therefore be final in those Cases. So far 
therefore as the previous litigations related to the same land or 
between the same parties, we think that the questions therein 
raised and decided must be held to be res judicata, There are 
however other cases before us to which the principle of res 
judicata will not apply and these will have to be decided on 
the merits. The contention of the respondent on the first of 
the two questions before us which was upheld by the Ist 
Judge is that the -charge of Sarasari is illegal because it is an 
enhancement of rent. Rent was originally charged for dry 
crops on the suit dry lands, and the right to levy Sarasari now 


1, (1884) I. L. B.-10 ©. 697° 9. (1884) I. D. R.1160. 153. 
3, (1898) 2 ©, W. N. 297. 
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claimed is claimed on the ground that these lands have been 
irrigated by water taken from the landlord’s tank and for this 
water, he is entitled to a reasonable compensation. It has been 
held in Thayammal v. Muttia 1 Venkata Rao v. Vaithilinga 
Udayan * and Battina Appanna v. Raja Yarlagadda 3 that a 
charge for water taken by, the tenant is not enhancement of 
rent. No doubt under S. 3 (11) of the Estates land Act, such 
charge, even if not consolidated with the rent will come within 
the definition of rent. But for that reason alone, it is not 
necessary to hold that the charge for water in excess of the 
prior dry rent is an enhancement of rent. 


It is suggested that the landlord’s remedy would be to sue 
for compensatian for the use of water taken, but tbat, within 
the meaning of the Estates land Act, would be in effect a suit 
for rent and would be governed by the provisions of that Act. 
Nor can he sue for damages for loss of water when as a matter 
of fact, he has consented to the tenant taking that water. It is 
not disputed that any water taken was taken with the per- 
mission of the landlord, and we think it is only reasonable to 
infer from such taking by consent a contract between the 
parties that the landlord shall be entitled to a reasonable 
compensation for the water. The question therefore would be 
whether the charge of Sarasari, which is the average varam . 
collected on paddy Jands in the village, is a reasonable charge. 
It is very difficult to fix exactly the proper charge for the water 
for the quantity of water taken must vary according to the 
season of the year and also the nature of the crop raised on 
the land. So -far as the landlord is concerned, the most 
profitable use of the water would be to facilitate the culti- 
vation ofa paddy crop as it would result in his obtain- 
ing his share of the produce in paddy and the landlord 
might well say that all the water taken from his tank should be 
utilised for such purpose. [Ifthe tenant utilised it for less 
remunerative crops, such as, chillies and cotton as in the pre- 
sent case, can he be heard to say that he should pay less? It is 
a somewhat difficult question but we find that Sarasari has been 
levied in the past. Sarasari being a curious method of levying 
compensation, which would hardly suggest itself to a landlord 


1, (1887) I. L. R. 10 Mad. 282. * 9. (1901) 12 M. L.J. 22. 
3. (1917) 88 M. I. J. 355. 
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in modern days it is evident that it must be levied according to 
old existing custom, and this would also appear from the techni” 
cal meaning which is attached to the word itself. By its levy the 
landlord gets no more for his water than he would get by sup- 
plying water to wet lands, and there seems to be no ground for 
depriving him of what he can ordinarily expect to get for his 
water. The tenant is not bound to take water to dry lands, 
and consequently he suffers a hardship by being asked to pay 
the full price for water taken by him. He has his remedy in his 
own hands 7.e., he can cease to take water. The landlord on 
the other hand has not a similar remedy, for the application of 
the water to paddy crops orto vanpayir crops lies in the 
tenant’s hands. In these circumstances it seems to us that the 
levy of Sarasari by the landlord is only a reasonable and equit- 
able compensation for water supplied by him,and must be allowed. 
As there is no finding as to whether water was taken for the 
suit years appellant's vakil says he will be satisfied with a mere 
declaration. The decree will therefore be modified accordingly. 


As regards the cesses claimed, Mr. Moore allowed all the 
cesses in respect of varapatiu and vartsaipatiu lands. Mr. 
Venkataramiah disallowed the cesses in the case of varisaipatiu 
lands and as regards varapatiu lands disallowed Amanji, Pakkilai 
and Tayirmutti. The appellant’s vakil stated that he does not 
press Pakkilai and Tayirmutit. 


Varapattu lands are the ordinary wet lands in respect of 
which the landlord and tenant divide the actual produce, while 
varisaipaitw lands are lands ‘paying a fixed paddy rent. 


The special Deputy Collector disallowed Pakkulas, Tayw- 
mutti and Amanji and allowed the other cesses claimed on the 
ground that “ these cesses have been customarily paid by the 
ryots and collected by the landlord in kind as part of their 
rent.” There can be little doubt that the cesses have been paid 

for a long series of years by the tenants without objection. 


The Karnam (P. W. 1) deposes that on Varapattu lands 
Kanganam, Eswaran Koil Mahimai, Kulavettu, Kadiraruppu 
(Cooly), Karnam Swatantram, Kudivaram, Kaipichai, are deduct- 
ed as common charges and the balance divided between the 
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landlord and tenant. Out of these common charges some go 
to the landlord and some to the ryot. He states that out of the 
Kadiraruppu 3 measures are taken out of every 14 marakals and 
added to the landlord’s share as Amanji. As regards Varisai- 
pattu lands, he states that Kanganam, Kulavettu, Tayirmutti, 
Amanji, Eswaran Koil Mahimai, Pakkilai, Swatantram, Vama- 
dai, Vaikkalkaitu are the cesses levied. 


The plaintiff appeals against the decision of Mr. Venka- 
tramiah disallowing the cesses claimed and the defendants have 
filed a Memorandum’ of Objections against the decision of 
Mr. Moore as regards the cesses allowed. 

In our judgment in Thivuvanather Sevuga Pandia Thevar 
v. Sankara Moorthi Naidu 1 we have given what in our 
Opinion are the tests to be applied and the considerations 
which should weigh with the Court in allowing or dis- 
allowing cesses which have been paid for along time without dis- 
pute and to the difference between cesses which are deducted out 
of the gross produce’and those deducted out of the tenant’s share. 
We observed as follows: “In considering whether any particular 
cess claimed and which has been paid for a serious of years is 
enforceable or not the first thing to be considered is whether 
the cess claimed has any direct or proximate bearing on the 
purpose for which the land is let. Ifthe cess is payable in 
respect of such purpose it will prima facie be one which is 
binding on the parties and the onus will be on the tenant to show 
that owing to some special circumstance itis not binding on 
him. When the cesses are in their nature unconnected with 
the object for which the land ts let,*they can only be claimed by 
the landlord under contract between him and the ryot, supported 
by consideration or usage for which legal origin is neither proved 
or presumed from the nature of the cess and long course of 
payment.” While on the one hand mere length of payment will 
not, as pointed out in Sundram Aiyar v. Theetharappa Mudaliar 2 
give to a cess, which is purely voluntary or which is on its face 
illegal, acquire a binding character, payment during a long course 
of years will be presumptive evidence that the payment of a cess 
had a legal origin, if the case is of such a nature that a contract 
to pay it may be reasonably inferred. 


1. *(1918) I, L R. 42 Mad. 19736 M. L. J. 109. 
2, (1917) 40 I. 0.159. 
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As regards cesses deducted out of the gross produce before 
division of the varam there is nothing to prevent the parties 
from agreeing that certain expenses; which they consider to be 
beneficial to both of them, should be met by them in common 
and in such cases so long as the levying of the cess is not a 
device by the landlord to give himself a,purely personal benefit, 
the purpose for which the cess is levied is immaterial. It will 
of course be open to the tenant to show that the purpose for 
which the cess is levied has failed or that the landlord has 


not been appropriating the cess to the purpose for which itis- 


claimed and levied. 


So far as cesses in connection with temples are concerned 
they have been held to be purely voluntary in Siriparapu 
Ramanna v. Mallikarjuna Prasada Naidu 1, Ramalingam 
Chettiar v. Ramaswami Aiyar 2, Devanai v. Raghunatha Rao 3, 
Eswaran Koil Mahimai will therefore be disallowed. 


As regards varisaipatiu land there is obviously no necessity 
for Kanganam which is a cess for superintending harvest or 
the landlord gets a fixed paddy rent irrespective of the produce 
and no supervision is necessary. Tayirmutti and Pakkillai have 
been given up. Eswaran Koil Mahimai is for the reasons above 
given not enforceable. The Deputy Collector has disallowed 
Amanji and it has not been shown that the cess is one that can 
be enforced. 


We do not see sufficient grounds to disallow the other 
cesses. They have been paid for several years without objec- 
tions and have been found by the Deputy Collector to have 
been paid for a long series of years as part of the rent. The 
decree of the lower Courts as regards cesses will be modified 
accordingly. 

Appellants will get costs in Second Appeals 1327-1353 
1356-1361, and will pay costs in 1956-1973 and in the Memo of 
objections. Each party will bear his own costs.'as also in 8. A, 
1354-1355. i 

These Second Appeals and the Memo of objections Faving 
been set down to be spoken to, the Court delivered the 
following 





1. (1893) I. L. R. 17 Mad.43, «-. - 2. (1902) 13 M. L. J. 379, 
EE 3- (1918) M. W. N. 886. 


Venkata- 
chellam 
Chetty 

v. 
Aiyam- 
perumaul 
Tevan. 


Venkata- 
challam 
Chetty 
v. 

Aiyam- 
perumaul 
Teavan. 


Narasimha 
Deo Garu 
v 
Krishna- 
chendra 
Deo Garu, 


256 THE MADRAS LAW JOURNAL REPORTS. [VOL. XxXxvil. 


Judgment :—The statements submitted by the parties will 
be furwarded to the District Judge for report as to the correct 
amount to be awarded, in each decree after hearing the parties. 
The report will be submitted within two months from the date 
of receipt of records in his Court and seven days will be allowed 
for filing objections. ., 

A. 5. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESEN r :—MR. JUSTICE ABDUR RAHIM, AND MR. JUSTICE 
SPENCER, 


Sri Gajapati Narasimha Deo Garu... Appellants. (Plaintiffs). 


and others 
as 
Sri Gajapati Krishnachendra, Deo Respondents. (Defendants.) 

Garu and another. 

Limitation Act, art. 121--Joint Hindu Family-Suat for partition by membereLimi- 
tation—Haclusion—What amounts to—Eaclusion by Court of Wards purporting 
to act solely on behalf of one member —Ef fect—Minors—Applicadility of art. 127 
to Ss. 6 and 8 of Act—Effect. S. 7—~Applicability—S. 15 Sub- 5. (2) Applicability— 
Effect on period of imitation allowed to persons under disability—Court-Bees Act 
Ss. 5 and 12- Effect—High Court—-Memorandum of Appeal to—Court-Fees on— 
Question as to—Decision of Registrar —Finality. 

Claiming to be the legitimate sonsof V.by one wife, fwo plaintiffs sued, 


amongst others, lst defendant, the son of V. by another wife, for partition of a 
partible Zemindary owned by the deceased. The suit, which was of the year 1916, 


` was instituted nearly T years after 1st plaintiff attained majority and 3 years and 


little more than a month after 2nd plaintiff did so. 1st defendant pleaded that 
the suit was barred under art. 127 of the Liniltation Act. It appeared that as far 
back as 1898 the Court of ‘Wards took possession of the Estate purporting to aot 
solely on behalf of the 1st defendant and treating him as the sole heir thereto, 
that since 1898 it refused distinctly and repeatedly to recognise plaintifis’ mother as 
a lawfully wedded wife of the proprietor and plaintifis as his legitimate children, 
and that, though it allowed plaintifs and their mother a small allowance out of 
the estate for maintenance, it held that plaintiffs’ claim to a share therein was in- 
valid. Held. : 

(1) Possession of the Court of Wards was possession on behalf of D, alone ; it 
excluded plaintiffs from any share in or possession of the Estate for more than 12 
years-prior to suit: andtbe suit was barred under Art. 127. 

{2) As plaintifis claimed to be members of the joint family S. 7 of the 
Limitation Aci applied to the case notwithstanding that the plaint prayed for par- 
tition ; and, as 1st plaintiff was barred, the 2nd was also barred ; 

(8) As the suit was instituted: more than 3 years after ond plaintiff attained 
majority, he was barred, even apart form S. 7, and 8. 15 Sub- 5, (2) of the Aot did 


not save the bar. 
p 


” A, No. 60 of 1918 3 _ 2th February 1919. 
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(4) 8.15 Sub.8. (2) of the Limitation Act read with 8. 49 of the Court of 
Wards Act, had not the effct of extending the 3 years period allowed by Sa. 6 and 8 
of the Limitation Act to persons under disability. 


A question being raised as to the proper amount of court-fees payable on tha 
memorandum of appeal, held that, there being no reference to the Chief Justice 
or other Judge of the High Court at his instance as raquired by S. 5. of the Court 
Hees Act, the order of the Registar was final under S. 12 of the Act. 

Per Abdur Rahim J.—Quere whether under the Court of Wards Act the Oourt of 
Wards can take charge of an estate on behalf of any one who may be found entitled 
to it. 


: Observations on the law bearing on the subject of limitation of suits insti- 
uted by person claiming to be a member of a joint Hindu family. 


Knowledge of his exclusion can be imputed to a miaor under Art 127 whare 


there is a guardian to act for him. Qu@re whether such knowledge can be im. 
puted to him where there is no such guardian. 


Applicability of Ss. 6 and 8 of the Limitation Act discussed. 
Appeal against the decree of the District Court of Gayjan 
at Berhampore in Original Suit No. 12 of 1917. 


E. V. L. Narasimham, for Appellants. 
The Government Pleader (V. Ramesam), for the Respondents. 
The Court delivered the following 


Judgments:—Abdur Rahim, J. :—The suit of the appellants 
has been dismissed on the ground of limitation, none of the 
other issues raised in the case having been tried atall. I may 
say at the outset that though in the result, I agree in the 
conclusion of the learned District Judge; I do not think that it 
was a prudent course on his part to have confined himself to 
the issue of limitation. 


The suit was to enforce partition ct a partible Zamindari 
in the district of Ganjam. .The two plaintiffs claim to be 
the legitimate sons of the last proprietor Vasudeva Deo, 
and their case is that they are entitled to one-third share each 
in the estate while the Ist defendant, the son of Vasudeva Deo 
by another wife, is entitled to the remaining one-third. The 
plaintiffs further alleged that Vasudeva Deo left a will under 
which the plaintiffs were entitled to one-fourth share, their 
claim therefore is in the alternative to one-fourth share of the 
estate in case they fail to prove that they are the legiti-« 
mate sons of Vasudeva Deo. Vasudeva ‘Deo died in January 
1898 and the Court of Wards took charge of the estate and 
managed it till the Ist defendant attained majority sometime in 
1916 and then made over the estate to him. The mother of 
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leanne the plaintiff who claimed io be the married wife of the deceased 
v. proprietor lived till April 1911. Immediately after his death» 
Krishna she tried her best to establish the status asa widow and that 
Deo Garu. of her sons as the legitimate sons of Vasudeva Deo. Both 
Abdar the plaintiffs and the ist defendant were infants at the 
Rahim, J. time of the proprietor’s death, the Ist defendant being the 
youngest of them. The Ist plaintiff attained the majority, that 

is to say the age of eighteen in November 1909. The 2nd 

plaintiff attained the age of eighteen in August 1913. The suit 

was filed on the 27th September 1916, thatis nearly seven 

years after the Ist plaintiff became eighteen years old and three 

years anda little more than a month after the 2nd plaintiff 


became eighteen years of age. 





The main point on which the learned District Judge has 
found that the suit if barred is that, as far back as 1898 when 
the mother of the plaintiffs was acting as their guardian, their 
title to any share in the estate as heirs or under the alleged will 
of Vasudeva Deo was denied and the Court of Wards obtained 
possession of the estate on behalf of the Ist defendant and 
excluded the plaintiffs from possession. Admittedly, if these 
facts are correctly found, the suit would be barred under 
Article 127 of the Limitation Act unless the proposition of law 
contended for on behalf of the appellant can be established 
that Article 127 of the Limitation Act has on application to the 
case of minors because no knowledge of exclusion can .be 


imputed to them. 


There is really no dispute „about what happened. It is 
quite sufficient to go through the different letters and petitions 
written to the Court of Wards by the mother of the plaintiffs 
and the replies and the orders thereon to form a conclusion as 
to whether there was or was not exclusion of the plaintiffs within 
the meaning of Article 127 of the Limitation. Act. I may say 
ationce that it can hardly be disputed upon the facts that the 
Court of Wards took possession. of the estate purporting to act 
solely on behalf of the 1st defendant and not on behalf of any. 
persons who may be found entitled to the estate. It is 
unnecessary to decide whether-under the statute the Courtof 
Wards can take charge of an estate in that way that is, on: 
behalf.of any one who may be found entitled: to ite In this 
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case, there can be no doubt whatever that it treated the Ist de- 
fendant alone as its ward and managed the estate on his behalf. 
I may mention however that the Court of Wards Act in its 
various sections contemplates that when it takes charge of an 
estate, it is to act on behalf of a particular ward or wards who 
may be suffering from disability, such as, minority or otherwise 
specified in the Act. I need only mention some of the sections 
which make this clear :—Ss, 9, 10, 17, 19, 20, 21, 22, 23, 24, 34 
and 56. The mother of the plaintiffs presented an arzi, Exhi- 
bit VII, dated 20th April 1898, to the Collector. There she 
calls herself as ihe junior wife or widow of the late Vasudeva 
Deo, Zamindar, and aéserts that her status is the same as that 


of the senior widow, the mother of the Ist defendant, and that - 


her sons also have the same status as the 1st defendant. She 
also propounds the alleged will under which her sons are to 
get one-fourth share of the estate and then prays that she and 
_her sons along with the senior Mahadevi'’s sons be kept 
under the protection of, and supported by, the Court of Wards 
and separate accouuts maintained in respect of their shares. 
That was quite a distinct claim put forward on behalf of the 
plaintiffs both as sons of Vasudeva Deo and under the alleged 
will. A report was in due course called for and submitted 
by the Collector and upon that report, the Court of 
Wards passed a resolution on the 6th July 1898 to this effect:— 
that the alienation made by the late proprietor is invalid and 
that the “ Poovvula Mahadevi (thatis how the mother of 
the plaintiffs was styled) is entitled only to maintenance’, By 
this, it is quite clear, was meant to include not merely the 
mother of the plaintiffs personally but also as guardian of her 
two sons. Thereupon the Collector sent a reply to that effect 
(Exhibit XLVIII on 16th July 1898 to the petitioner (mother 
of the plaintiffs) and we have the endorsement that the 
reply was in fact forwarded to the petitioner by the Deputy 
Tahsildar on the 7th August 1898. I mention this be- 
cause the counsel for the appellants raised a question as 
to whether the order of the Court of Wards was at all com- 
municated to his client. There is no doubt that it must have 
been communicated in due course as it purports to have been. 
Otherwise the mother of the plaintiffs would not have sat 
quiet but insisted upon an answer. In fact the further 
34 


Narasimha 


_ Deo Garu 


v. 
Krishna 
chandra 
Deo Garu. 
Abdur 
Rahim, d. 


Narasimha 


Deo Garu. 


v. 
Krishna- 
chandra 

Deo Garu. 





Abdur 


Rahim, J. 


260 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXVII. . 


correspondence shows that she fully knew that her claim had been 
distinctly rejected by the Court of Wards. Then we come to 
Exhibit XL dated 23rd August, 1900. That was a petition sub- 
mitted by the mother of plaintiffs protesting against the regis- 
tration of a certain village belonging to the Zamindari in 
the name of the lst defendant's mother’s father who appa- 
rently claimed it under a grant, There again in the last para- 
graph she asserted that she and her minor sons were entitled to 
a share in the estate and therefore had an interest in the village 
in question as well. The order passed thereon was that the 
petitioner was not recognised as the widow of the late proprie- 
tor and the petition was therefore rejected. She was not satis- 
fied with that and went on pressing her claim as the junior 
widow of the Zamindar. In 1903 we find that she submitted a 
petition Exhibit XLI claiming that she was the junior widow 
or Sanna Mahadevi and that she must be treated as such. 
There she also cited some correspondence in which she was so 
styled. Buton enquiry it was ascertained that she was so 
designated in some of the letters through a mistake of the clerk 
and that she was only Poovvula Mahadevi, that is to say, 
woman occupying the status of a concubine and not a wife at 
all, and the Collector also pointed out that the amount of the 
allowance given to her and to her sons was on the basis not of a 
widow atall. Then she presented a petition to the Court of 
Wards against the order of the Collector. That wasin May 
1904, Exhibit XXIX. The Court of Wards upheld the deci- 
sion of the Collector and the order was communicated to her 
in due course. We also ‘find that the receipts for maintenance 
etc. which she had given and in which she had styled herself as 
Sanna Mahadevi or junior widow were returned to her for correc- 
tion and she was asked to sign them as Poovvula Mahadevi. 
This was in August 1904. On her death, the plaintiffs’ main- 
tenance allowance was reduced from 55 to Rs. 35. Thereupon 
the Ist plaintiff who attained majority in 1909 filed a petition 
before the Court of Wards in January 1910—Exhibit [X—in 
which he prayed for maintenance to be paid at the original rate 
without any reduction and there he describes both himself and 
his brother as ‘dependants on the estate,’ again as ‘maintained 
by the estate,’ in another place, as keing ‘protected by the estate,’ 
and then as ‘attached to the family of the deceased proprietor.” 
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‘That shows how the plaintiffs themselves understood the attitude 
of the Court of Wards towards them. I may also mention 
another petition Exhibit VI, dated 26th January 1911, in which 
leave was asked for by the Ist plaintiff to go to Berhampore in 
order to obtain a certificate from the Surgeon to the effect that 
the Ist plaintiff had attained majority so that he might have his 
rights to the estate established. 


Upon these facts the conclusion seems to be irresistible 
that the Court of Wards purported to act and did act solely 
and entirely on behalf of the 1st defendant and treated the Ist 
defendant as the sole heir to the estate of the deceased proprie- 
tor and that since 1898 it refused distinctly and repeatedly to 
recognise the plaintiff's mother as a lawfully wedded wife of the 
proprietor and her sons as his legitimate children and it also 
held that the claim of the plaintiffs toa sharein the estate 
under the will was invalid. The decision of the Court of 
Wards was communicated in due course to the plaintiffs’ 
mother who, as their natural guardian,was pressing their claims 
to be recognized as heirs or as legatees by the Court of Wards. 
The plaintiffs’ mother was:allowed maintenance for herself and 
her two children and they were allowed to live within the pre- 
cincts of the fort, not with the Ist defendant andhis mother 
but in some other part of the palace. It appears that the Za- 
mindar had a number of concubines and they were all allowed 
maintenance though smaller in amount. The plaintiffs’ mother 
was allowed somewhat more by way of maintenance for herself 
and her children. The reason why she was allowed more is not 
quite clearly stated in the correspondence, but as far as it can 
be gathered, it was.because she belonged to a somewhat higher 
caste than the other concubines or may be because she had 
children by the late Zamindar. But the Court of Wards 
distinctly refused to recognize either that the plaintiffs’ mother 
was the wife of the late Zamindar and her sons were his legiti- 
mate sons or that the plaintiffs were entitled to any share 
whatever in the estate. Under these circumstances, the posses- 
sion of the Court of Wards must be treated as possession on 
behalf of the 1st defendant alone and it seems to me that there 
is no way of escaping the conclusion that the Court of Wards 
acting on behalf of the Ist defendant excluded the minors from 
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any share in or possession of the estate or any properties be- 
longing to the estate. 

We have been referred to a number of rulings on behalf of 
the appellants, but it does not seem to me, though I shall notice 
them very briefly, that any of them can help us very much 
in arriving at a proper conclusion in this case, for the 
question really depends entirely upon the appreciation of the 
evidence. So far as the law bearing on the subject of iimita- 
tion of suits instituted by a person claiming to be a member 
of a Hindu family is concerned, there can be no doubt what- 
ever, for it is well settled. The mere fact that a co-parcener has 
not enjoyed any portion of the family property for twelve years 
or more, cannot deprive him of his rights. Possession of one 
co-parcener is deemed in law to be possession on behalf of all 
coparceners although other co-parceners may take no part in 
the management and may not even enjoy any of the income of 
the property. in order that lapse of time may deprive a co- 
parcener of his rights in the joint family property, it has to be 
established that he has been excluded from enjoyment of the 
property to his own knowledge. If exclusion for twelve years 
to the knowledge of the excluded co-parcener is established, 
his rights will be barred but not otherwise. What will amount 
to exclusion in a given case will have to be determined in 
the light of its peculiar facts. In some cases, receipt of main- 
tenance by a junior member of a Zamındar s family may be 
good ev.dence to negative the allegation of enjoyment of the 
Zamindari or its properties asin Raghunath Bali v. Maharaj 
Bali,1 see page 784. In some cages on the other hand receipt 
of maintenance may be evidence of recognition of a person's 
claim as a co-parcener in a joint Hindu family. On behalf of 
the appellants, much reliance was placed on the ruling in G. N. 
D. Maharajulungaru v. V. Rejah Row Paniulu ?. But there the 
learned Judges found having regard to the attitude taken up by 
the Court of Wards in that case that it did not profess to decide 
as to which of the claimants was entitled to the Zamindari and 
therefore it could not besaid that it purported “to exclude the 
plaintiff in that suit, if he was the rightful heir. This is what 
they say at page 43 :—“the most that, it seems to us, the evid- 
ence can fairly be considered as proving is that the funds have 

i, (1885) L L, R. 11 Oal. 777. 2 (1869) 5 M. H. ©. R. 31. 


7a) 
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been held by the Court of Wards sirce the late Zamindar’s 
death in trust for the person or persons entitled to them”. In this 
case, nothing can be clearer than that. the Court of Wards definite- 
ly recognized from the very beginning the 1st defendant as the 
heir and rejected the claim of the plaintiffs to any share in the 
estate either as heirs of the Zamindar or as his legatees. It was 
also contended on behalf of the appellants that the decision 
of the Bombay High Court in Krishnabat v. Khangowda 1, 
shows that such action of the Court of Wards as has been 
proved in this case would not amount to an ouster. In the 
first place, there is really not much similarity between the facts 
of the two cases and the Bombay case was decided under Limi- 
tation Act—Act 1X of 1871 where the starting point of limita- 
tion was from demand and refusai, and it was found that no 
demand or refusal had been proved. It was pointed out in 
that case that the brother who didnot receive a share in the 
partition effected by the other two brothers had lived as a mem- 
ber of the family of one of the brothers till he died leaving tlie 
plaintiff in that suit, his minor son, as his heir and that fact was 
relied on by the learned Judges as showing that he was not ex- 
cluded from the enjoyment of the joint (amily property. Whe- 
ther that conclusion was justified by the facts of that case or 
not, it is not for us to pronounce any opinion upon. Suffice it 
to say that in this case the exclusion of the plaintiffs, is, to my 
mind, absolutely clear on the evidence. They were allowed to 
live within the precincts of the palace as dependants, as sons of 
a concubine of the Zamindar. I do not know of any proposi- 
tion of law to the effect thaty if a person is allowed maintenance 
and permitted to live in the family house not as a co-parcener 
but as a mere dependant while his claim as co-parcener is dis- 
tinctly denied, the enjoyment of such maintenance or residence 
in the family house would suffice to prevent time running against 
his claim. ! 

I come to the next contention that the plaintiff being 
minors till 1909, there could be no exclusion to their knowledge 
at least until that date, that 1s to say, Article 127 of the Limita- 
tion Act, we are asked to hold, has no application to the case of 
minors. This seems to me avery sweeping proposition and not 
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warfanted by the provisions of the Limitation Act. The scheme 


.of the Limitation Act is that the several Articles apply to all suits 


and applications mentioned therein and that in the case of per- 
sons under disability, a certain extension of time is allowed to 
them to enable them to file suits after the disability has ceased. 
S. 6 says that “ where aperson is entitled to institute a suit or 
make an application for the execution of a decree at the time 
from which the period of limitation is to be reckoned, a minor 
TET , he may institute the suit or make the application within the 
same period after the disability has ceased, as would otherwise 
have been allowed from the time prescribed therefor in the third 
column of the first schedule.” S. 7 deals with the case of 
disability of one of several plaintiffs. $S.8 says “ nothing in 
S. 6 or in S. 7 applies to suits’to enforce rights of prescription 
(with which we are not concerned) or shall be deemed‘to extend, 
for more than three years from the cessation of the disability 
or the death of the person affected thereby, the period within 
which any suit must be instituted or application made.’ The 
effect is that time runs against a minor just as against a person 
sut juris, but in the case of a minor,he will have three years more 
after the cessation of the disability if the period of time allowed 
for the suit or application expired before he attained majority. 
In some cases, it may be that the time would not, as provided 
in the Articles, expire before a minor attains majority. Then 
he will have that time within which to institute the suit, that is, 
in no case he shall have less than the time allowed by the 
Articles, but in certain cases, he will have three years more after 
the cessation of the disability. The argument on behalf of the 
appellants is that a minor cannot be imputed with any know- 
ledge. It is unnecessary for.me in this case to express any 
opinion on the question “ whether the knowledge can be imput- 
ed to a minor direct where there is no guardian to act for him, 
and if so, under what circumstances.” But I have no doubt 
that where there is a guardian such as here, knowledge of 
the guardian must be imputed to the minor. Article 127 
to my mind contemplates that in the case of minors, the 
knowledge of the guardian is quite sufficient. A minor is 
allowed by the law to act through his guardian and as 
expressed by a learned jurist the guardian and the ward 
are identified and form one complete person. For purposes 


H 
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of litigation the act of a guardian is binding on the minor. 
For instance, a decision against a minor represented by a guar- 
dian, unless itis impeachable on the ground of fraud or on 
other similar grounds operates as res-judicata. Then there are 
a number of other Articles of the Limitation Act under which 
time runs from the date of the knowledge of the plaintiff. I 
should like to have some authority for saying that all these 
Articles have no application to the case ofa minor. I may 
especially mention one Article—Article 164 which requires that 
an application by a defendant to set aside an ewx parte decree 
must be made within thirty days of the date of the decree. If 
the general contention of the appellants were well-founded, an 
ex parte decree against a minor can be set aside years after it 
had been passed although the legislature in laying down thirty 
days as the limit of time for such an application intended that 
a matter of that sort should be decided as soon after the decree 
had been passed as possible. In my opinion Article 127 
applies. 


Iam also of opinion that S. 7 of the Limitation Act 
applies to this case. The Ist plaintiff attained majority in 
1909, and then, as the eldest member of the family, supposing 
he was a member of a joint Hindu family as claimed, he could 
give a discharge on behalf of himself and his younger brother, 
the 2nd plaintiff. I do not think that the application of S. 7 
is excluded because in this suit the plaintiffs have asked for 
partition. ‘They had been excluded from their family property, 
and it was open to the Ist plaintiff to have instituted a suit to 
recover the property for himself and his younger brother, the 
2nd plaintiff. A Full Bench ruling of this Court has held that 
S. 7 is applicable to such cases and therefore the non-failure of 
the Ist plaintiff to sue within three years after attaining 
majority would be sufficient in itself-to bar the suit (Doratsami 
Serumadan v. Nondisami Saluvan 1 and Soundrarajan vV. 
Saravana Pillai 3.) 

The 2nd plaintiff attained eighteen years of age in 
August 1913 and even apart from S. 7 he would be barred 
unless under S. 15, sub-section 2, of the Limitation Act read 
with Ss. 6 and 8, he would have three years and two months for 
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filing the suit after attaining majority, in which case his suit 
would be in time. The Court of Wards Act, 8.49, requires 
that two months notice should be given before the institution 
ofthe suit and what S. 15, sub-section 2, says is:—“In comput- 
ing the period of limitation prescribed for any suit of which 
notice has been given in accordance with any enactment for the 


' time being in force, the period of such notice shall be excluded”. 


Now the period of limitation is calculated according to the 
Article applicable to a particular case and therefore the period 
of notice required is to be added to the time allowed by the 
Article applicable to such a case. S. 15, sub-section 2 has noth- 
ing to do with the extension of time allowed to persons under 
disability under Ss. 6 and 8. What those sections allow to the 
minor or person under disability is three years and no more 
from the cessation of the disability and I do not see how three 
years is to be made into three years and two months by reason 
of S. 15, sub-section 2. , 

This really disposes of the appeal. The learned counsel 
for the appellants raised a question as to the proper amount of 
court-fees payable. The plaintiffs have been made to pay both 
in the lower court as well as in this court court-fees calculated 
on the market value of the properties claimed. He says that 
the plaintiffs are entitled to value the subject matter of the 
dispute as they like, the contention being that the suit being one 
for partition, S. 7 (4b) applies. But I do not wish to express 
any Opinion as to what is the proper fee leviable in this case, 
because the decision as to what fee is payable is final. Chapter 
Il of the Court-Fees Act provides for fees in the High Court 
and S, 5 which is in that chapter says : “ When any difference 
arises between the officer whose duty it is to see that any fee is 
paid under this Chapter and any suitor or attorney as to the 
necessity of paying a fee or the amount thereof, the question 
shall, when the difference arises in any of the said High 
Courts, be referred to the taxing officer whose decision 
thereon shall be final, except when the question is, in his 
opinion, one of general importance, in which case he shall refer 
it to the final decision of the Chief Justice of such High 
Court or of such Judge of the High Court as the Chief Justice 
shall appoint either generally or “specially in this behalf.” 
There has been no such reference in this case. Under section 
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5, the order of the Registrar so far’as the fee paid on the 
memorandum of appeal is concerned, would be final, unless as 
argued section 5 only deals:with cases on the original side of 
this Court. That chapter however is not confined to fees 
payable on the original side but also provides for fees payable 
on the appellate side—see section 4. So far as section 5 is not 
applicable and section 7 applies, that is, so far as the fee paya- 
ble on the plaint is concerned, according to section 12, the 
decision of the Court will be final and we have not been refer- 
red to any authority which lays down that such an order is 
appealable. 


The,result is that the appeal must be dismissed with costs. 


The memorandum of objections is-not pressed and is 
dismissed with costs. 


Spencer, J. :—This suit was brought to recover possession 
of shares which the plaintiffs claim in an estate which they 
allege to be their ancestral family property. Although it would 
have been more satisfactory forall concerned if the issues 
which relate to the question of plaintiff's status as legitimate 
sons of the late Vasudeva Deo and their title as legatees under 
the will had been decided on their merits, I think that this 
appeal must be dismissed upon the short point that the plain- 
tiffs havinga right Of suit on attaining majority to obtain a 
declaration as to their title to their ancestral property are 
limited by S. 8 of the Indian Limitation Act to a period of 
three years from that date to institute their suit. In this case, 
Ist plaintiff having been born in November 1891 became 
eighteen in-November 1909 and the 2nd plaintiff having been 
born in August 1895 became eighteen in August 1913. The 
plaint was filed on 27th September 1916 after three years 
had expired from the cessation of the disability of minority of 
both plaintiffs. The period of three years cannot be extended 
by two months under section 15, as that section refers only to 
the time for computing the period of limitation under the appro- 
priate article of the schedule. Neither can the Indian Majority 


Act be availed of for extending the age of minority of these plain- | 


tiffs to twenty-one because the provision under section 3 of that 
Act applies only to cases where the superintendence of the minor’s 
property has been assumed bythe Court of Wards, and because, 


35 i 


Narasimha 
Deo Garu 


v. 
Krishna- 
chandra- 

Deo Garu. 
Abdur 
Rahim, J., 


Spencer, dJ., 


Narasimha 
Deo Garu 
Y. 
Krishna- 
chandra 
Deo Garu. 


C] 


Spencer, J., 


268 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXXVII. 


in this case the Court of Wards never assumed the superinten- 
dence of the estate of these minors, for, as it appears from the 
evidence, the Court of Wards and the Collector all along con- 
sistently repudiated plaintiffs’ claim to anything more than such 
an allowance as might be granted out of commiseration and as 
a matter of grace to children born of an irregular connection 
resembling concubinage rather than wed-lock. On this point, 
the lower Courts decision is in my opinion unassailable. In 
the plaint, the cause of action is said to have arisen when the 
Court of Wards issued a notification that all the suit properties 
and all records appertaining thereto would be handed over to the 
lst defendant alone, that is, to the legitimate heir of Vasudeva 
Deo on the 29th September 1916 when he attained majority and 
ignoring the plaintiff's rights in the suit properties. That notifi- 
cation has not been exhibited in the suit and we thusare kept in 
the dark as to its contents. But itis clear that ifthe suit is 
based on a denial of plaintiffs’ title to a share in the Nandigam 
estate, the first denial by the 2nd defendant was much earlier 
than May 1916, which ıs given as the date of plaintiffs coming 
to know of the said notification. As my learned brother has 
dealt in some detail with the evidence, I will only refer to 
Exhibit XLVIII dated 16th July 1898 and the proceedings part 
of Exhibit A, dated 6th July 1898, Exhibit VIIL of the same 
date, and Exhibit IX (a) dated 8th August 1911 in which the 
Collector and the Court of Wards declare that plaintiffs’ 
mother the “Poovvula Mahadevi? or flower consort and her 
childern were entitled to maintenance only. After this, it is 
clearly impossible to treat the Court of Wards’ possession as 
being possession on behalf of plaintiffs or as possession of 
which plaintiffs were unaware at the time when the Court of 
Wards assumed management in 1898. (Vide Exhibit I and its 
enclosures). For the application of Article 127 of the Limita- 
tion Act, plaintiffs have not given any other date than May 1916 
when they came to know of their exclusion ; but that date can- 
not he accepted for the reasons I have given, and it is clear 
that though minors they must have come to know of 
their exclusion through ,,their mother long before that 
date. If plaintiff's mother, who died on 7th April 1911, 
(see Exhibit O) as guardian of plaintiffs had just before 
her death filed a suit to enforce their right to share in the 
family property, the suit would undoubtedly have failed on 
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account of her knowledge in 1898 of the exclusion of herself 
and her children. The concession which section 6 of the 
Limitation Act allows to minors is that they may sue within the 
same period after the disability has ceased as would be allow- 
ed by the appropriate Article of the Schedule to the 
Act. This concession is however limited by section 8 to a 
maximum of three years from attainment of majority. Where 
the 2nd column of the schedule provides for a longer period 
of limitation than three years, the disability of minority cannot 
have the effect of extending the period which is running during 
the minority of a plaintiff to more than three years. This is 
the effect of S. 8 read with S. 6. Without any greater 
authority than a stray observation made by Sargent C, J., in the 
course of the arguments in Fakt Abas-valad Faki Ahmed Mul- 
naji v. Faki Nurudin-valad Faki Mohidin Mulnajt 1, that 
minors could not ‘be excluded to their knowledge, I am not 
disposed to accept Mr. Narasimham’s sweeping contention that 
a minor is by reason of his minority incapable of taking notice 
or of becoming aware of such a fact as his exclusion from 
family property. 

On the other question raised at the hearing, the decision of 
the lower Court on the question of valuation for purposes of 
court-fees in my opinion final under section 12 of the Court- 
fees Act. 


The memorandum of objections which relates to pleader’s 
fee is not pressed. 


The appeal and the memorandum of objections must be 
dismissed with costs. 
A. S. V. 


1. (1891) I. L. R. 16 Bom 191 at 195. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE BURN. 


Raja Rajeswara Sethupathi alias Muthu ... Appellant” (Defen- 


Ramalinga Sethupathi Avergal, Raja of dant). 
Ramnad. 
v. 
Venkatrama Aiyar minor by 2nd respon- ... Respondents 
dent and another (Plaintiffs.) 


Madras Estates Land Act, Secs. 155 and 192 (e)—Arrears of rent due to landlord 
—Manibham due by landlord to tenant—W hether tenant can set of f Manibham against 
arrears and pay balance. 

Where arrears are due on a holding by the tenant to tha landlord and a sum 
of money is due from the landlord to the tenant for Manibbham, the tenant is not 
in the absence of the landlord’s consent thereto, entitled to deduct the manibham 
from the rentzand pay the balance 


ô 

Unless one party chooses to recognize the olaim of the otber and agrees to 
arrive at ap amicable settlement, one of them is not entitled to deduct what is due 
to him, from what is due from him. 


Second appeal against the decree ot the Court of the Tem- 
porary Subordinate Judge of Ramnad at Madura in A.,S. No. 
17 of 1918 preferred against the decree of the Court of the 
District Munsif of Sattur in O, 5. No. 354 of 1914. 

R. Krishnamachariar and S. Soundararaja Aiyangar for 
Appellant. 

K. Jagannatha Aiyar for Respondent. 

The Court delivered the following 

Judgment :—We are constrained to differ from the 
Subordinate Judge on the question of set-off: admittedly arrears 
were due on the holding: admittedly also a certain sum of 
money was due from the landlord to the tenant for manibham. 
The tenant deducted the manibham from the rent and paid 
the balance. The landlord appropriated the payment towards 
the rent and distrained for the arrears. The property was sold. 
This suit is to setiaside the sale on the ground, among various 
others, that the sale was illegal. 

The Subordinate Judge has held that the tenants were by 
custom entitled to set-off the manibham due to them against 
the rent.and that therefore there was no arrears; we are unable 
to agree with him. There are two sections in the Estates Land 
Act which relate to set-off, S. 155 dnd S. 192 (e). In the first 


* S, A. No. 2025 of 1918. 80th July 1919, 
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section aright of set-off outside Court is given when there 
is eviction. That has no application to the present case. In 
the second section, the Legislature distinctly negatives 
the right of the tenant to plead any set-off as a defence 
to a’claim for rent. It is contended for the respondents 
that as the set-off was made outside the court, this prohibition 
does not affect the tenants. But it must be reniembered that 
prima facie each of the two claims referred to by us are mutual 
and independent. Unless one party chooses to recognise the 
claim of the other and agrees to arrive at an amicable settle- 
ment, it cannot be said that the action of one of them in de- 
ducting whatisdue to him from whatis due from him is 
binding on the other. Nor can it be said that by the action of 
the tenants, the right of the landlord to the arrears of rent was 
put an end to. We must therefore hold that there were arrears 
when the distraint proceedings commenced. The further ques- 
tion is whether the attachment and sale were regular. This 
question has not been considered by the lower court; as it was 
unnecessary to decide it and the other questions in the view it 
took, We must reverse the decree of the Subordinate Judge and 
remand the appeal for disposal on the other points raised in the 
issues. Costs will abide the result. 
C. A. S. i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR., JUSTICE SESHAGIRI AIYAR AND Mr. 


JUSTICE BAKEWELL. 
Ramaswami Naicken and others ... Appellants *. 


v. (Plaintiffs.) 
Venkataswami Naicken and others... Respondents. 
(Defendants). 


Civil Procedure Code, S. 35——Costs—Practico—Suit based on a pre-existing 
state of law—Law altered subsequently— Refusal of costs to successful party. 

The court can exercise its disoretion as to the awarding of costs, by disallow- 
ing costs to the successful party where a suit was based on a state of law which 
hag since been overruled either by an enactment of the legislature or by a superior 
tribunal. : : 

Robinson v. Rosher 1 and Suttan Harbour Improvement Company v. Hitchens 2 
followed. i 


* S, A. No. 1147 of 1918. : 21et July 1919. 
1, (1841) 1 Y and 0.0. 0. 7=62 H. R. 767. 
3 (1852) 15 Beav. 161=81 E, R. 498. 
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Second Appeal against the decree of the Court of the 
District Judge of Coimbatore in A, S. No. 232 of 1917 prefer- 
red against the decree of the Court of the lst Additional District 
Munsif of Coimbatore in O. S. No. 14 of 1915. 

The Honourable The Advocate General (S. Srinivasa Atyan- 
gar) and R, Ganapathi Aiyar for Appellants. 

K. Srinivasa Aiyangar and T. M. Krishnaswami Atyar for 
Respondents. 

The Court delivered the following 

Judgement :—Following the Full Bench decision in 
Arumugam Chetty v. Muthu Koundan 1, we hold that this second 
appeal fails and dismiss it. The learned Advocate-General 
who appeared for the appellant did not argue the second 
appeal, but contended that as it was filed after the 
Privy Council decision (Sahu Ram Chandra v. Bhup 
Singh 2) and on the strength of Badagala Jogi Naidu 
v. Bondalam Papieh Naidu 8, in which Spencer and Krishnan, 
JJ., interpreted the’ Privy Council ruling to mean that a 
deed of mortgage cannot be relied on as an antecedent debt, 
this Court should not direct the appellant to pay the respondents’ 
costs. Mr. K. Srinivasa Aiyangar on the other hand contended 
that unless there was misconduct on the part of the successful 
party or unless it would be manifestly unjust on the merits of 
the case to visit the defeated party with costs, costs should 
follow the event. There can be no doubt that the rule enunciate 
ed in S.35 of the Civil Procedure Code as to costs is wider than 
the English rule (Order 65 Rule 1) as to actions tried by a jury 
which enjoins on the Judge te withold the costs for the 
successful party only for good cause shown. Even under the 
English rule, Bowen L. J. pointed out that in order to deprive 
the successful party of his costs it is not necessary to prove 
that the opposite party has been guilty of misconduct. See 
Forster v. Farquhar +. Mr. Justice North in Walter v. Steinkoof 5, 
said that the discretion of the presiding Judge is not taken 
away because he has to decide a bare legal question. The 
strict rule which was enunciated by Jessel M. R, in Cooper v. 
Whittingham ®, has been practically. abandoned in these two 
=> 4, (1918) 87 M. L. J. 166 (P, B.) 

9. (1917) I. L. R. 39 All. 487=83 M. L.J. 1. 


3. (1918) 35 M. L. J. 882. 4, (1893) 1 Q, B. 564, 
5. (1892) 3 Ch. 499. 6 (1880) 15 Ch. D. 501. 
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cases. Mr. Justice Subrahmania Atyar in Kuppuswami 
Chetty v. Rajah of Kalahasti 1, has based his judgment on the 
dictum of the Master of the Rolls which is no longer law in 
England. Further, for the present case, there is the 
direct authority of Robinson v. Rosher? and Suttan Har- 
bour Improvement Company v. Hitchens 3 wherein it has 
been pointed out that it would be a sound exercise of discretion 
to refuse costs where a suit was based on a state of law, which 
has since been overruled either by an act of Parliamentor bya 
superior tribunal..-In our opinion, the above principles are 
deducible a fortiori from the language of 5. 35 of the Civil 
Procedure Code. 


Under the Indian Law it can safely be stated that the 
discretion of the Court as to the award of costs so long as it is 
judicially exercised, should not be bound down by any artificial 
rules. A great deal must depend:upon the facts of each case 
and upon its presentation by the party and upon circumstances 
and authorities which were pre-existing before the suit was 
launched. In the present case, the Ist defendant has been 
responsible for the whole of the litigation, neither the plaintiffs 
nor the other defendants have: been guilty of any act of com- 
mission which can be charged against them. If the judgment 
of the Divisional Bench had stood, the appellants might have 
succeeded. That is a consideration which cannot altogether be 
ignored in apportioning costs. Taking all these circumstances 
into consideration, we think the appellant should not be made 
to pay the costs of the defendants. We further think that the 
ist defendant who is the fous gt origo of all the trouble should be 
directed to pay the costs of the other defendants in this court. 


C. A. S. 


————— S cS~—_ ee — SS IUM 
1. (1903) I. L. R. 27 Mad. 341. 9, (1841) 1 Y. anà C. C. 0. 7=62 E. R.1767. 
3. (1852) 15 Beaven 16i=51 E. R. 498. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. 


The Rajah of Bobbili ... Petitioner in C. R. P, No. 1220 | 


of 1918 and appellants in 
A. A,O. No. 295 of 1918 


(Bidder). 
v. 
Akella Suryanarayana Rao ... Respondents in C.R.P. No. 1225 
Garu and others, of 1918 and A. A. O. No. 


295 of 1918 (Plaintiffs and 
defendants Nos. 2 and 3 and 
1st defendant's L. R.) 


Auction Sale—Naiure and Incidents —Bid— Nature and Ef fect—Lapse of time 
before acceptance of bid—Effect—Contraci Act, S. 6—Acceptance of higher bid— 
Effect—Execution Sale—Court improperly declaring bidder a purchaser and direct- 
ing re-sale on his default to pay necessary deposit—A ppeal by bidder against order 
directing re-sale—Revision against jt—Maintainadility—C. P. C.S. 115—Revision 
--Interference—Other remedy open— Lif fect. 


At an execution sala held on 22-10-18 B bid Rs. 8,25,000. The sale was however 
continued until 28-10-18 when R bid Rs. 8,26,000. Neither B’s bid nor R’s was 
accepted as the court thought higher bids would be made and the sale was accord 
ingly again adjourned. On 18-11.18 the court learnt that R had died during the 
interval, held that his bid was accordingly revoked, decided to go on with the sale 
from the bid of B, and as no other bid was made, knocked down the property in B’s 
favour on his bid for Rs. 3,25,000. On B's failure to pay the necessary deposit, 
the court directed a re-sale on 20-11-18. On an appeal and a revision preferred by 
B against the order directing the re-sale. 

held by Oldfield and Seshagirt Aiyar, JJ. B's bid must be held to have been dis- 
charged by the continvance of the gale and the court’s receiving R's bid; the 
order directing the re-sale was illegal and inwalid ; no appeal lay against if under 
S. 47 C. P.C. but the High Court could set it aside under S 115 C. P, O. 

By Oldfield J. (Seshagiri Aiyar J. contra): B's bid could not be held to have 
been discharged at the end of the day on which it was made by the adjournment 
of the gale in asmuch as the adjournments were authorised by the sale proclama- 
tion and Or. 21 R. 69 C. P.O. and were not said to have been excessive. 
Observations on the nature and incidents of an auction sale and on the effect 
of a bid at such sale. 

Per Oldfield J: Under S. 6 of the Contract Act, the lapse of time before ao- 
ceptance of a bid, whether arising from the adjournment of austion proceedings or 
otherwise, is ground for presuming revocation only when it is unreasonably long. 


Per Seshagiri Aiyar, J. The principle of Jones v. Nanney 1 is applicable to India 
subject to reservations on the question of the reasoneblenesa of the time. 








__ Cae 
* O. R. P. No. 1225 of 1918 and A. A. O. No. 295 of 1918. 6th Maroh 1919. 
1. (1824) 13 Price T6=147 E. R, 925. 
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When the executing court adjourned the sale on 22-10-18 and 28-10-18 with a 
view to get higher bids, it must be regarded not to have intended to accept either 
B's or R’s bid. 

Per Oldfield J: A representative character under 8. 47, ©. P. O. cannot be 


allowed to be pleaded merely in order to give the court jurisdiction b9 negative its 


existence. 
Interference in revision, especially when other remedy open. 


Petition under Section 115 of Act V of 1908 praying the 
High Court to revise the order of the court of the Temporary 
Subordinate Judge of Vizagapatam dated 20th November 1918 
in E. P. No.3 of 1918 in O.S. No. 5 of 1913 and Appeal 
against the said order of the said court in the said E. P. No. 3 
of 1918 in O. S. No. 5 of 1913. | 

K. Srinivasa Aiyangar, V. Ramesam and C. V. Rajagopala- 
chariar for the Appellant. 


P. Narayanamurthi, N. R. K, Thathachariar and C. Krish- 
namachariar for the Respondent 


The Court delivered the following 

Judgments :—-Oldfield, J :—This petition and appeal relate 
to the circumstances in which a court sale was concluded by 
the Temporary Subordinate Judge of Vizagapatam. The decree 
under execution was for over Rs. 250,000 and eight villages of 
a zamindari belonging to the judgment debtors, here respon- 
dents, were put up for sale in one lot on 27-9-1918. The sale 
was continued from that date until 22-10-1918, when other 
bidders having dropped out, competition was confined to the 
Rajah of Bibbili, the petitioner and appellant here, and one 
Perla Ramamurthi Chetty. On that date the former by his 
Muktyar or agent bid Rs. 325,000. On 28-10-1918, however 
the Chetty bid Rs. 326,000.* The sale was then continued until 
5-11-1918, although no further bids -were received, apparently 
in compliance with the requests of the Rajah and the Chetty 
contained in two of the telegrams marked as Ex. III. Mean- 
while news was received of the Chetty’s death and on the date 
last mentioned an adjournment to the next day was granted to 
enable his widow to bid ; and there were further adjournments 
until 18-11-1918, when the Subordinate Judge held quite 
correctly that the Chetty’s bid was revoked by his death. He, 
however, decided to go on with the sale from the bid of the 
Rajah as the highest before him. No other bid being made, 
he at once knocked down the property in the Rajah’s 
favour on his last bid of Rs. 825,000 granting him time 

36 


Raja of 
Bobbili 
v. 
Akella 
Surya- 
narayana 
Rao. 


Oldfield, J. 


Raja of 
Bobbili 
v. 
Akella 
Surya- 
narayana 
Rao. 


ĖŮ 


Oldfield, J. 


216 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


until the next evening to pay the necessary deposit, As 
it was not paid by 20-11-18, he held that a default 
was established and directed the resale of the property 
forthwith at the Rajah’s risk. The re-sale went on until 


"27-11-18, when the present proceedings had been initiated 


and a stay order was passed by this court. The appeal and the 
petition before us are against the order of 20-11-18, directing a 
resale. 

The foregoing appears from the original sale list more 
clearly than from the print, because the orders of the Sub- 
ordinate Judge have been recorded with an informality, which 
the importance of the proceedings should have led him to avoid ; 
and, it may be added, in slipshod language, unbecoming an 
officer of his standing. There are, moreover, portions of his 
orders, of which it is necessary to express disapproval on other 
grounds. On 22-10-18 he said, in adjourning the sale, “let the 
competitors think over.and stop.’ On 31-10-18 he expressed 
the opinion in his order on one telegram included in Exhibit 
III that the price was already too much, On 18-11-18 he 
stated that he had already granted adjournments for the bene- 
fit, not only of the Chetty’s widow and the Raja, but also to 
enable other bidders such as the Maharaja of Jeypore to come 
forward and he referred to the possibility of the Court of 
Wards which had taken over the Chetti’s estate wishing to pur- 
chase, although there was no application of any sort from the 
Maharaja and nothing formal from the Court of Wards before 
him. The only duty of the Subordinate Judge was to hold a fair 
sale, giving reasonable opportunity* to purchasers to come for- 
ward; and these public references to his own opinion as to the 
price and as to the possible competitors were out of place and 
should not have been made. 

We are not, however, concerned directly with them or their 
effect but with the Subordinate Judges action in knocking 
down the property on the last bid of the Raja, when the 
Chetty’s higher bid had been revoked, the former’s contentions 
being that this procedure was irregular because either his own 
bid had been in fact retracted on 5-11-18 or it had been 
discharged by (1) the suspension of the sale on its adjournment 
at the close of the day or (2) the higher bid of Chetty. As regards 
first, the alleged retraction, the plea rests on the affidavit of the 
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Raja's muktyar dated 25-11-18; The facts are dened. 


in the respondent’s affidavit of 24-12-18. In these circum- 
stances itis impossible to reach any conclusion regarding them 
without taking oral evidence and calling on the Subordi- 
nate Judge for a report ; and, as one of the other contentions 
advanced affords ground for an immediate decision I turn to it 
at once. 

The contention that the Raja’s bid was discharged at the 
end of the day on which it was made by the adjournment of the 
sale is supported by the reasons given in the argument in Jones 
v. Nanney 1, and the qualified acceptance of them in two of the 
judgments in that case. But it was not the ground of decision; 
and I hesitate to adopt it here. For a bid is merely an offer or, 
in the language of the Indian Contract Act, a proposal. Vide 
Payne v. Cave 2 and Agra Bank v. Hamlin 3 ; and, although it 
may be that in particular cases the facts, such as a change in the 
circumstances during the suspension of the sale or the possi- 
bility that the bidder has exhausted his resources in the purchase 
of other lots, those being the contingencies referred to in Jones 
v. Nanney 1, may justify a presumption in favour of retraction, 
there is nothing of that sort allegedin the present case ; and in 
the absence of any plea of a special custom relating to auctions 
in India we must, 1n my opinion, decide in accordance with S. 6, 
Indian Contract Act. Under that provision the lapse of time 
before acceptance of a proposal, whether arising from the ad- 
journment of auction proceedings or otherwise, is ground for 
presuming revocation, only when it is unreasonably long ; and 
here the adjournments wereauthorised by the sale proclama- 
tion and O. XXI, R. 69 of the Code of Civil Procedure and are 
not said to have been excessive. If the Raja’s bid is to be 
held to have been discharged, it must be on the other ground 
above referred to, that it was impliedly refused when the Sub- 
ordinate judge continued the sale and received the bid of the 
Chetty. 

No doubt no authority has beeen adduced to show that 
acceptance of a higher bid involves rejection of the preceding 
jower one. But that is perhaps because it is so clear that it 
would be impossible to rest an auction sale on any principle, if 


the contrary were the cases Condition, No. 3 of the sale 


1. (1824) 13 Price 76. 2. (1789) 3 T. R. 148100 E. R. 501. 
3. (1890) I. L. R. 14 M. 285, 


Raja of 
Bobbili 
v. 
Akella 
Surya- 
narayana 
Rao. 


Oldfield, J. 


Raja of 
Bobbili 
v. 

Akella 
Surya- 
narayana 
Rao. 


Oldfield, J, 


278 THE MADRAS LAW JOURNAL REPORTS. ÍVOL. xxxvli 


proclamation in the present case provides that the highest 
bidder must be the purchaser; and, when a higher bid has 
been received, as no possibility of a lower bid succeeding 
can remain, the latter must be taken to have been finally 
refused. It is argued for the respondents that an auction 
should be viewed as the successive submission of a num- 
ber of offers to the auctioneer, of which he is bound to select 
the highest made by a competent bidder, and that the one to 
be selected is ascertainable by him only at the conclusion of 
the sale, when the hammer falls, all remaining effective unttl 
such ascertainment and it being open to him in case the ap- 
parently highest offer turns out to be that of a disqualified per- 
son, such as a lunatic or minor, to accept the next highest 
forthwith. But it would, I think, be extremely inconvenient 
in practice to regard the proceedings in this way and in the ab- 
sence of authority I am not prepared to do so. In Roberis v. 
Bozon 4, such a construction was adopted only because it was 
specially authorised by the conditions of sale. The case of a 
bid being ultimately refused, as made by an incapacitated per- 
son, supports no argument, since in it the proper course, 
consistently with the foregoing, would not be to proceed from 
the next highest or any other bid, but to re-start the sale 
from the beginning ; and there would be no inconvenience in 
doing so and no prejudice to other bidders. My conclusion 
is that the Subordinate Judge fell into a fundamental error in 
not taking that course in the present case and in not treating 
the Raja's bid as discharged. 

This being the conclusion as to the legality of the Subordi- 
nate Judge’s action, the question remains whether his order can 
be displaced either by an appeal or in revision. It is conceded 
that an appeal can lie against it, only if the question between 
the Raja and the respondent, Judgment-debtor, is one arising 
between the parties to the decree and necessary to its execution, 
and it is not disputed that it fulfills the latter requirements. As 
regards the former the Raja can be treated as the represen- 
tative of a party, only if his character as a purchaser is admitted: 
But that character and the Subordinate Judge’s attribution of ıt 
to him are exactly what he is seeking to disclaim by these 
proceedings. True, the respondent, judgement-debtor, does 
1. (1885) 8 L. J. O. S. Ch, 113, 
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not dispute and in fact is here to support that attribution. But 
I can find no case under S. 47 of the present Code of Civil 
Procedure or the section previously corresponding with it, in 
which a representative character was allowed to be pleaded 
in order to give the court jurisdiction to negative its existence 
and it is impossible to understand how any logical course of 
pleading could permit it. No doubt again in O. XXI -R. 71, 
the reference is to the defaulting purchaser, although a re- 
sale consistent only with the cancellation of his purchase is in 
question. But this is inconclusive, since the rule is concerned 
only with the legal relation created by the purchase assumed to 
be regularly made, not with the consequence of its repudiation 
by the bidder. In these circumstances the application of $. 47 
has not, in my opinion, been justified and the appeal: is there- 
fore unsustainable. 


As regards the revision petition this court can, of course, only 
use its powers in case the Subordinate Judge committed, not 
merely an error inlaw, but also a material irregularity in the 
exercise of his jurisdiction. The distinction between such an 
error and such an irregularity must inevitably be difficult. But 
the latter is, I think, in question here. For the Subordinate 
Judge’s mistake arose, not incidently or from any wrong appli- 
cation of or deduction from legal principles, but from a funda- 
mental misconception of the nature of the transaction he was 
engaged in and his powers. It is urged also for the respondents 
that the Raja can await the result of the resale he objects to and 
sue, when the extent of his grievance has been ascertained ; and 
no doubt this court does not ordinarily use its revisional powers, 
when another remedy is available. But the rule is not absolute; 
and in the present case where the efficacy of that remedy 1S 
doubtful and a resale will only complicate therelations between 
those concerned, there is sufficient reason for immediate inter- 
ference with the irregular course taken by the proceedings. 


The result is that the Civil Revision Petition is allowed, the 
Subordinate Judge’s order of 20th November 1918 being set 
aside with a direction for the resale of the property. The judg- 
ment-debtors, 3-5 appellants will pay the costs of the petitioner. 
The decree holders, 1-2 respondents will bear their own costs. 
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We consider it advisable that the proceedings should not be 
continued from this point before the Subordinate Judge referred 
to in this order. The Exhibit A is transferred to the District 
Court for disposal according to law. 


Under Rule 41, of the rules framed under the Legal 
Practitioners Act we fix Rs. 500/- as the appellant’s vakil’s fee. 


The appeal, C. M. A. 295 of 1918 is dismissed. No order as 
to costs. 


Seshagiri Aiyar, J ;—I agree. The facts set out by my 


learned brother show that there has been material irregular- 
ity and illegality of a pronounced type in the procedure 
of the Subordinate Judge. I wish to say a few words on 
the question of law argued in the case. Apart from 
authority the ordinary understanding of an auction sale is 
this. In the presence of the auctioneer who may be regarded 
as the acceptor, successive proposals are made for the purchase 
of the property. A makes the first offer and when that is 
succeeded by the offer of B if A wants to purchase the property, 
he must make a higher offer. Otherwise he walks out of the 
bargain. There may be C, D, and E and so on who may bid 
higher than their immediate preceding bidders. It is the 
highest bidder that is regarded as having made the final propo- 
sal which may or may not be accepted by the auctioneer. If it 
is not accepted there is no contract. The procedure at a court- 
sale exactly corresponds to what I have stated above. It is not 
different in any main particulars from any private proposals for 
the sale of property. According tó the Subordinate Judge every 
offer that was made remained in abeyance pending acceptance 
by the auctioneer. If this is carried to its logical extent the first 
Or the lowest offer may still be regarded as keeping alive his 
offer on the possibility of the auctioneer accepting his proposal. 
In the first place this view of the Subordinate Judge is opposed 
as pointed out by my learned brother, to the conditions of the 
sale. Because the third condition is: “The highest bidder 
shall be declared to be the purchaser of any lot, provided he is 
legally qualified and provided it shall be in the discretion of the 
court to decline acceptance of the highest bid when the price 
offered appears so clearly inadequate so as to make it advisable 
to do so.” In the present case, in the auction list, even when 
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the bid had not reached the present figure, the Subordinate 
Judge made a note that the price already offered was too high, 
Therefore according to condition 3 when Ramamoorthy Chetty 
offered Rs. three lakhs and 26 thousands, one would have 
expected the Subordinate Judge to have accepted the offer. 
But for some reason, notwithstanding his view that the price 
offered was unduly high, he adjourned the sale to a future date. 
Before the adjourned date, as is pointed out by my learned 
brother, the highest bidder had died and the bid became a nul- 
lity. For this result, the Subordinate Judge is mainly respon- 
sible, Instead of directing a fresh auction on the death of the 
highest bidder, because under S. 6 of the Contract Act clause 4, 
the death of the proposer revokes the proposal, he has declared 
the next highest bidder as the auction purchaser. This conclu- 
sion of the Subordinate Judge seems to me to be utterly un- 
warranted by the conditions of the sale and by the recognised 
rules of auction sales. I would have been content to overrule the 


Subordinate Judge on what seems to me elementary rules relat- . 


ingto Court sales. Naturally enough Mr. K. Srinivasa Atyangar 
who appeared for the next highest bidder who has been de- 
clared the purchaser, had great difficulties in finding authority for 
his contention. Fortunately however there are some decisions 
which he has been able to bring to our notice which support 
one’s a priori notions on such matters. In Payne v. Cave 1 it 
was Stated: “The auctioneer is the agent of the vendor, and 
the assent of both the parties is necessary to make the contract 
binding ; that is signified by the seller knocking down the 
hammer, which was not done here till the defendant had 
retracted.” * * * “Every bidding is nothing more than an offer 
on one side, which is not binding on either side till it is assent 
ed to.” The only addition which need be made to this statement 
of law’is “ or till a person makes a higher bid.” In Jones v. 
Nanney *,a case which is also reported in M’cle Reports 
25, the facts were these. There were three plots for sale. The 
first plot was put up to auction. After there was a bid for 
£ 4,000 for it, the auctioneer thought that higher price should 
be secured for it, and informed the bidder that he would 
proceed to sell plots 2 and 3 and then come back to plot No. 1. 


He then disposed of the next two plots and found that there 


nS, 
1. (1789) 3 T. R. 149=100 E. R, 508. 2 (1824) 13 Price 76, . 
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was no higher offer than £ 4,000 for plot No. 1. Thereupon 
he declared the person who offered £ 4,600 to be the purchaser. 
This latter person refused to accept the sale. .The question was 
whether there wasa concluded bargain. The learned Barons 
who took part in the case held that by not knocking down the 
plot to the person who offered £ 4,000 and by proceeding to 
sell the other two plots the auctioneer must be taken not to 
have accepted the offer, and that it was not competent for him 
subsequently to regard the offer as still open so as to enable 
him to accept it. This principle applies with great force to the 
present case. Here the Subordinate Judge accepted neither 
the offer of the appellant nor of Ramamurthi but adjourned the 
sale to some other date, because in his opinion there were two 
other persons who were likely to make a higher.bid, When he 
took this step, he could not have insisted upon Ramamurthi 
Chetty, if he were alive, purchasing the property. It was argued 
by Mr. Narayanamurthi that this English decision enunciates a 
principle too revolutionary for acceptance in this country. I 


’ do not think so. Under S. 6 of the Contract Act clause 2 “a 


proposal is revoked by lapse of a reasonable time without 
communication of the acceptance.” It may be that the few 
minutes which elapsed between the offer and acceptance in the 
case of Jones v. Nanney 1 may not be regarded in this country 
as “reasonable time.” 

The question of reasonableness is a question which depends 
upon the business habits of particular communities. But even 
in this country where it is said that people conclude their con- 
tracts more leisurely than in England, and the Judge in the 
Lower Court adjourned, the sale te another date with a view to 
get a higher bid for the property, he certainly must be regarded 
not to have intended to accept the previous offer. I therefore 
think that the principle of the case is applicable to India sub- 
ject to reservations on the question of the reasonableness of the 
time, The result is that the appellant's offer, which was made 
on the 22nd of October 1916 not having been accepted within 
a reasonable time, was no longer in existence. This result 
would follow even if there were no higher offers than his. The 
acceptance of the conclusion of the Subordinate Judge must lead 
ns to hold that every bid at an auction sale is a sub- 


pears 
: 1. (1824) 18 Price 76. 
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sisting offer which can be converted into a contract at the 


option of the auctioneer at any moment of time, The theory ` 


that every bid is a contract has been repudiated long ago in 
England, see Warlow v. Harrison “), and is not law in this 
country. The reasoning in the above case applies against 
accepting the position that every bid is a subsisting offer. I 
have therefore come to the conclusion thatthe decision of the 
Subordinate Judge is wrong from every point of view. 


The only difficulty I felt was about our powers of inter- 
ference under S. 115 of the Code of Civil Procedure. There 
can be no doubt that there has been every great irregularity 
and grave illegality in the procedure of the Subordinate 
Judge ;and Ido think that he has clutched at jurisdiction 
by these irregular and illegal methods. The auction had come 
to an end so far as the appellant was concerned, when his offer 
was not accepted within a reasonable time and also when there 
was a higher offer, To foist upon him under these circumstances 
the position of a purchaser is equivalent to foisting upon any 
man in the street the status of an auction-purchaser when he 
made no bid at all at the auction. The language of the Judicial 
Committee in Balakrishna Udayar v. VasudevaAiyar 2,was relied 
upon by Mr. P. Narayanamurthi to show that these irregularities 
do not affect the jurisdiction.” I do not think the two cases are 
in part materia. In my opinion, the procedure of the Subor- 
dinate Judge amounts to acting illegally and with material ir- 
regularity in the exercise of jurisdiction. I therefore hold that 
we have power to interfere with the order of the Subordinate 
Juage. It was contended by Mr. Narayanamurthi that the order 
of the Subordinate Judge was an interlocutory one and that 
there was no case for revision until there has been a re-sale and 
a declaration of the deficiency recoverable from the appellant. 
I do not agree with this contention either. The subor- 


dinate Judge has declared ihe appellant to be the pur- 


chaser and has given directions to sell the property treat- 
ing him as the person responsible for any deficiency that 
may arise in the re-sale. I do not see why a man who 
expects to be damnified and who certainly would be put 
to the necessity of taking part tn the re-sale to prevent the pro- 
perty being sold at a low price should not have the right to 

1, (1859) 1 Ellis & Ellis 809, 2. (1916) T. L. R. 40 Mad, 79838 MLJ. 69, 
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move the Court to interfere at this stage, I think the order of 


' the Subordinate Judge was a final one although further orders 


may follow in the wake of the one which he has passed. 
Mr. K. Srinivasa Aiyangar has also filed a Civil Miscellaneous 
appeal. It is open to argument that the appellant is the re- 
presentative of either the auction-purchaser or of the judgment- 
debtor. The language of Rules 71 and 84 of Order XXI of the 
C. P. Code indicates that the appellant may be within S. 47 of 
the Code. But the course of decisions in this Presidency as 
well as in the other High Courts have left this question of the 
representative character of the auction purchaser in so confused 
a state that I do not think it safe to base my decision upon the 
assumption that the appellant is the representative of a party to 
the suit so as to invite the operation of §. 47 of the C. P. Cede. 
If there is an appeal, there can be no doubt that the order should 
be set aside as wholly unwarranted and illegal. But I think it 
would be safer to hold that no appeal lies and that the case . 
should be dealt with under S. 115 of the C. P. Code. The 
petition should be allowed and the order of the Subordinate 
Judge should be set aside. J agree with the order as to transfer 
and as to costs made by my learned brother, 


A.S.V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[FULL BENCH.] 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, MR. 
JUSTICE AYLING, AND MR. JUSTICE SADASIVA ATYAR. 





Seeni Nadan alias Virakumaru ..¢ Appellants™ (2nd counter- 


Nadan petitioner-Ist respondent). 
v. 
Muthusami Pillai, and others... Respondents (Petitioner and 


counter-petitioners Nos. 5 
to 9 and legal-representa- 
tives of the 8rd counter- 
petitioner-Appellant and 
Respondents Nos. 3 to 11.) 


Civil Procedure Code, Ss. 87. and 88—Court which passed the decree— Whether 
loses jurisdiction to execute its own decree when tmmoveable properties removed from 


-its territorial jurisdiction after decree—Limitation Act, Art. 182 (5)—'‘ proper 


court,” meaning of. 
* A. A.A. O. No. 44 of 1918. l 4th April 1919, 


Or 
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Per The Chief Justice and Ayling, J.—The Court which passed the decree is a 
proper Court for execution within the meaning of cl. 5 of art. 182 of the Limita- 
tion Act, even though the property over which it had jurisdiction at the time of the 
decree was taken away from it and assigned to another court at the time of the 
presentation of the application for execution. 

Per Ayling, J.—S. 37 of the Code of Civil Procedure does not operate to exclude 
the Court which actually passed the decree and to substitute for it another Court, 
and it is still open to the decree-holder to apply to the former for execution by way 
of transmission of the decree to the Court which has territorial jurisdiction. 

Per Sadasiva Aiyar, J.-Both on principle and on the interpretation of 
Ss. 87, 38, 39 and 150 of ihe Code of Civil Procedure and on the principle of stare 
decisis, the Oourt which actually passed the decree has no jurisdiction to execute 
its decree after it has lost jurisdiction over the immoveable property sought to be 
pursued in execution. 


Subbiah Naicker v. Ramanadhan Chettiar 2 overruled. 


Appeal against the order of the Court of the Subordinate 
Judge of. Tinnevelly in Appeal Suit No. 30 of 1917 (A. 8. No, 
442 of 1917 on the file of the District Court of Tinnevelly) 
preferred against the order of the Court of the Additional Dis- 
trict Munsif of Tinnevelly in E. P. No. 312 of 1916 in O. S. 
No, 104 of 1901. 

This appeal against appellate order coming on for hearing 
on Thursday and Friday, the 16th and 17th days of Janyary 
(1919), 

The Court (Oldfield and Seshagiri Aiyar, JJ.,) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH :— 


Oldfield J :—I have had the advantage. of reading the judgment, 
which my learned brother is about to deliver, and agree with him as to 
the effect of the judgment of the Judicial Committee in Ashfaq Husain 
v. Gauri Sahai 1. On the first point argued we must hold that time 
began to run on the date on which the decree was made absolute. 

I do not think it necessary to add to my learned brother's discus- 
sion of the decision in Subbiah Naicker v. Ramanathan Chettiar 2, 
because I should be content to follow it, and should prefer to apply 
the principle stare decisis in dealing with a question, such as this; of 
procedure. In deference however to his opinion I agree to a reference 
to a Full Bench in the terms he proposes. 


Seshagiri Aiyar, J.:—A mortgage decree was obtained on the 


28th August 1901 in the Additional District Munsif’s Court, Tinne- 
velly. The suit was originally instituted in the Principal District 
Munsil's Court which had jurisdiction over the property mortgaged. 
It was conceded in.the lower court and‘it seams fairly clear that at 


1. (1911) I. L. R. 88 All, 264. 2. (1914) I. L.R 87 Mad, 462. 
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the time of the decree the Additional District Munsif’s Court was not 
assigned any local jurisdiction. Therefore the Additional District 
Munsif’s Court was an auxiliary to the Principal District Munsif’s 
Court and as such the decree may be taken to have been passed by 
the Principal District Munsif himself. Under the decree money was 
made payable in six months. By an application to the Principal 
District Munsif the decree was made absolute on the 16th of 
September 1904. The present application for execution was made 
on the 6th of July 1916. It was first contended that as more than 12 
years had elapsed since the passing of the decree and since the time 
fixed for payment, the present application is barred by limitation by 
virtue of S. 48 of the Code of Civil Procedure. But the decree was 
passed when Act XIV of 1882 was in force and as was held by the 
Judicial Committee in Ashfaq Husain v. Gauri Sahai 1, the deeree- 
holder had 12 years from the date on which the decree was made 
absolute. | 
The more serious contention was this. In June 1910 bya notifi- 
cation in the Fort St. George Gazette the respective jurisdictions of the 
Principal District Munsif and the Additional District Munsif were fixed, 
and the property mortgaged fell within the jurisdiction of the Addition- 
al District Munsif. Notwithstanding this fact, prior to and after the 
notification and until February 1914, all applications for execution in 
the present suit were made to the Principal District Munsif. It was 
contended on behalf of the judgment-debtor that these applications 
were not made to the proper court and that consequently the present 
application is barred by -limitation. We need only consider the pro- 
priety of the application of 12th of July 1913, for, if that was not 
properly made, the persent application was undoubtedly out of time. 
The Subordinate Judge has held that the application to the District 
Munsif was a step-in-aid of execution. , He was greatly influenced by 
the fact that the records -of the case were in the custody of the Princi- 
pal District Munsif, and that the decree-holder had vainly tried to in- 
duce that officer fo transfer these records to the Additional District 
Munsif. In this court reliance was mainly placed on Subbiah Niacker 
v. Ramanathan Chettiar ?. That was also a case from Tinnevelly. 
After the attachment of the property by the court which passed the 
decree the Taluk in which the property was situated was assign- 
ed to the jurisdiction of another court. The learned Judges held 
that the proper court for entertaining applications for sale was the 
new court and not the court which passed the decree. The decision 
very elaborately discusses the whole question of executory process 


where there is a change in revenue after the passing of the decree. There 


1 (1911) I. D. R. 83 AI. 264. 2, (1914) I. L. R. 87 Mad. 469, 
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are. strong observations suggesting that on the assignment of jurisdic- 
tion the original court ceases to have any right to execute the decree. 
In page 473 the learned Judges say :— ‘the business of a court which 
loses jurisdiction over a certain area so far as it relates to cases affect- 
ing the lands in the transferred area will be ipso facto transferred to the 
new court” and they point out that suits and execution proceedings 
stand upon the same footing. They conclude by saying :— Even if we 
are wrong in the above view we are prepared to get over the difficulty 
sought to be raised on the question of: jurisdiction by transferring 
Execution Petition No. 389 of 1909 from the Srivilliputhur Munsif's 
Court for disposal to the file of the Additional District Munsif of Tin- 
nevelly, In another place also they expressed their opinion with some 
reserve. In the course of the judgment they refer to the decision in 
Panduranga Mudaliar v. Vythilinga Reddi 1, in which it was held 
that the original court did not cease to have jurisdiction to execute the 
decree on the transfer of property from its jurisdiction, as such transfer 
did not take away the jurisdiction which it had to execute its own 
decree under the Civil Procedure Code. Although the learned Judges 
who decided Subbiah Naicker v. Ramanathan Chettiar ?, do not say so 
expressly, it is clear from the trend of their judgment that they dissent- 
ed from the view taken in Panduranga Mudatiar v. Vythilinga Reddi L 

Now the question for consideration apart from authority .is 
whether in thig state of conflict of decisions I should not on the 
principle of stare decisis accept the view taken in the later decision 
or whether the more proper course is to refer the matter to a 
Full Bench. I am aware that in matters relating to procedure 
there should be some endeavour to maintain uniformity. But 
it may not unreasonably be argued that the observations in Subbiah 
Naicker v. Ramanathan Chettiar * are obiter, whereas Panduranga 
Mudaliar v. Vythilinga Reddi1 gctually decides the case which is on all 
fours with the present one. If such an argument was addressed to the 
lower court it cannot be blamed for falling back upon the express 
decision in Panduranga Mudaliar v. Vythilinga Reddit and for 
refusing to act on the observations in the later case. Itis true that 
Subbiah Naiker v. Ramanathan Chettiar 2 has since been followed 
without further discussion in Maharajah of Bobbili v. Narasaraju 
Peda Baliara Simhulu Bahadur, Kasi Viswanathau Chetty v. 
Murugappa Chetty, and Sri Rajah Parthasarathy Appa Row 
Bahadur, Zemindar v. Sri Rajah MakaVenkatadri Appa Rao Bahadur, 
Zemindar 5 and in O. M. S. A. No. 23. of 1917. In those cases 


1. (1907) I, L. R. 30 Mad. 587, 2. (1914) I. L. R. 37 Mad, 462, 


3. (1916) I. L, R. 89 Mad. 640," 4. (1917) 88 M, L. J, 750, 
5. (1914) M W.N. 896. 
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curiously enough the conflict between Subbiah Naiker v. Ramanathan 
Chettiar i and Panduranga Mudaliar Vythilinga Reddi 2 was not em- 
phasised. Nor was there any discussion as to the principles to be appli- 
ed to such cases. Therefore we have this state of facts; a reported 
decision directly in point which has not been expressly overruled and 
a later decision which has been followed and which may be said to 
contain observations by way of obiter dicta. I think in the interests 
of litigants and in order that proper guidance may be given to the 
courts below, it is desirable that there should be a reference toa Full 
Bench on the question. 


Now I shall give ‘my reasons very shortly for doubting the cor- 
rectness of Subbiah Naikcr’v. Ramanathan Chettiar 1. Mr.A. Krishna- 
swami Aiyar frankly confessed that the reason of the rule for the 
pronouncement in Subbiah Naiker v. Ramanathan Chettiar! is that 
only one court can at the same time execute a decree. I think that 
this proposition is not unexceptionable. Fora long time ib has been 
the practice in this Presidency to order concurrent executions of the 
same decree. Rule 221 of the Original Side Rules of the High Court 
impliedly sanctions this course. In Sarada Prosaud Mullick v. 
Luchmeeput Singh Doogur 8,the Judicial Committee stated that 
there can be concurrent execution of the same decree. Krishto 
Kishore Dutt v. Rooblall Doss, £ follows this ruling as also Baij Nath 
Goenka v. F. H. Holloway 5. All these decisions were under the old 
Code of Civil Procedure. It is not easy to trace in the sections and 
the Orders of the Civil Procedure Code the provisions of law on which 
this theory is founded. Mr. Ameer Ali’ in his edition of the Civil] 
Procedure Code seems to incline to the view that the practice is not 
justifiable on principle. However there can be no doubt that it has 
always been regarded as undisputed law in this Presidency that there 
can be concurrent execution. As agathst these decisions it was said 
that the view taken by the Judicial Committee in Maharajah of Bobbili 
v. Narasaraju Peda Baliara Simhulu Bahadur, © is consistent with 
the ‘theory. I donot think ‘so. In this latter case what the Privy 
Council said was that after the transfer of the records at the instance 
of a party from one court to another it was not open to that party to 
apply to the original court for execution. In the sccond place I am nof 
satisfied that the court which passes a decree ipso facto ceases to have 
jurisdiction by the deprivation of territorial jurisdiction. If a decree 
was passed by a court and if proceedings in execution had been started 
in that Court, until the records are transferred to another Court, that 





1. (1914) I.L R. 37 M. 462. . & (1907) 1. L. R. 30 M. 537. 
8, (1872)14 M, I. A. 529, 4. (1882) I. L. R. 8 Cal. 687. 


5. (1905) I.C. L.J. 316, 6 (1916) I. L-R. 89 Mad. 640. 
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Court, in my opinion, will have jurisdiction to entertain applications. 
It is undoubtedly the Court which passed the,decree and under 8. 38 
of the Civil Procedure Code a decree may be executed either by the 
court which passed it, or by the court to which it is sept for execution. 
The fact that under Clause (b) of S. 37 the court to which jurisdiction 
has been assigned is within the definition of the expression “ court 
which passed a decree ” does not make it clear that the original court 
becomes functus officio by the bare fact of ceasing to have territorial 
jurisdiction. It was held with reference: to Section 284 of the Civil 
Procedure Code of 1882 in Swaminatha Ayyar v Vaidyanatha Sastri 1, 
that notwithstanding the transfer to another court for execution the 
first court is the only court which can entertain applications for bring- 
ing in the legal representatives of the parties. That provision has been 
re-enacted in S. 50 Clause (1). The expansion of the definition of the 
term “ court which passed the decree may enable the party to apply 
to the transferred court for bringing in the legal representatives. Suppo- 
sing after a partial execution by the first courtit is found that there 
is no property within the jurisdiction of that court sufficient to satisfy 
the balance of the decree, then the records would be sent to the 
court where the judgment-debtor resides or where he has got other 
property. If in these circumstances tbe records are transferr- 
ed, cannot the decree-holder regard the application which was made to 
the original court as still pending and ask the transferred court either to 
arrest or attach and sell other properties of the judgment- 
debtor? IfI am right in this, it would show that un applica- 
tion made to a court which cannot give the particular relief prayed for 
would be effectual in another court where that relief can be obtained: 
I am inclined to agree with the view taken in Caleutta that the court 
which passed the decree does not cease to have jurisdiction to enter- 
tain applications until the records are sent away to the court to which 
jurisdiction has been assigned. Even if I am not right in this conclu: 
sion I think it is desirable as I stated already that the matter should be 
set at rest by a pronouncement from a Full Bench having regard to the 
difference of view between Panduranga Mudaliar v. Vythilinga 
Reddi *, and Subbiah Naiker v. Ramanathan Chettiar 3. I would 
therefore refer for the opinion of the Full Bench the following ques- 
tion :— 

“ Whether the court which passed the decree is not the proper 
court for execution within the meaning of Clause 4” of Article 182 of 
Limitation Act by virtue of the fact that the property over which it 
had jurisdiction at the time of the decree was taken away from it and 


1, (1905) I. D. R. 28 Mad. 466. 2. (1907) I L. R.'30 Mad. 577, 
8, (1914) I. L. R. 87 Mad. 462. * [4 is a misprint for 5, Rep.] 
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assigned to another court at the time of the presentation of the applica- 
tion for execution”, 


4 


A. Krishnaswami Atyar and T.M. Ramaswami Aiyar, 
for the Appellant. 


K. E. Rangaswami Aiyangar and C. R. Subramania Aiyar, 
for the Ist respondent. 


The Full Bench expressed the following’ 


Opinion :— Wallis, C. J.:—The terms of the reference 
have, if I may say so, been very properly framed with reference 
to the terms of Article 182, Clause 5 of.the Limitation Act (4 
is a misprint) which makes the date of applying in accordance 
with law to the proper court for execution or to take some 
step-in-aid of execution of the decreea fresh starting point for 
the purposes of the Article which deals generally with appli- 
cations for the execution of decrees. The question really is, 
whether a litigant who has been authorised to bring his suit in 
a particular court and has obtained a decree in such court in 
his favour, which he is strictly bound to execute within the 
time limited in Article 182, is not entitled to apply as of course 
to that court as the proper Court for the purpose of saving 
limitation under the Article, or whether, when he decides to 
apply for executian possibly at the last moment, he is bound to 
stop and enquire whether the liniits of the territorial jurisdiction 
of the court which passed the decree have been altered, and if 
so, whether the immoveable property: which is the subject of 
the suit or the place where the cause of action arose was within 
the limits of the transferred area, on pain of losing his right to 
execute under the Article if he omits to make these enquiries 
or comes to a wrong conclusion when he makes them. This 
last proposition is so unreasonable and involves such hardships 
to the decree-holder in a country such as India with a stringent 
law of limitation that we should hesitate to impute such an 
intention to the legislature if we can possibly avoid it. 

Under the Code of 1859 it was open to the decree-holder 
to apply to the court which passed the decree to execute it itself 
or to transmit it io another court for execution, and such an 
application, would have been sufficient for the purpose of saving 
limitation under Article 167 (now 182) of the Limitation Act of 
1871. The question is, when and how has the decree-holder 
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been deprived of this right. In 1877 and again in 1882, the 
Code was repealed, and re-enacted with some re-drafting and 
re-arrangement which included the insertion of the present 
Sections 37 and 38 in the Code of 1877. Now there is a well- 
known presumption that such re-drafting and re-arrangements 
leave the substance of the law unaltered, and it follows that such 
a serious change as the abolition of the decree-holder’s right to 
apply in all cases to the court which passed the decree 
in the first instance cannot be raised by ‘implication but 
should plainly and clearly appear on the language of the 
sections. Now at the time-when the Code of 1908 was enacted 
there was a long and unbroken series of express decisions that 
this was not the effect of these sections. Latchman Pundeh v. 
Maddan Mohun Shye 1, Kartick Nath Pandey v. Tilukdhari Lall 2, 
Kali Pado Mukerjee v. Dino Nath Mukerjee 3, Jahar v, Kamini 
Debi 4, and Pandu Ranga Mudaliar v. Vythilingam 5. So that 
the legislature was well warranted in considering this point as 
settled. Two questions only had arisen under these sections, 
one whether the court which passed the decree had jurisdiction 
to execute fully a decree for the sale of immoveable property by 
selling it where the area in which the immoveable property was 
situated had been removed to another jurisdiction. It was held 
by the Full Bench in Prem Chand Dey v, Mokhada Debi 6, that 
it had not; butit was assumed in that case and expressly decided 
in Girindro Chunder Roy v. Jarawa Kumari 1, Piggot,]., being a 
party to both decisions, that in such a case it was a proper 
course to apply to the court which passed the decree to send 
the decree for execution to the other court. Then there was a 
difference of opinion as to whether this was the only proper 
course, or whether after such a transfer the court'which passed 
the decree could be treated as “ having ceased to have jurisdic- 
tion to execute the decree” within the meaning of 
S. 649, now . Section 87, so as by virtue of that Section 
to cause the court to which the area had been transferred 


to be regarded as a court which passed the decree within the 
meaning of Section 223 (now 38). One view was taken in 


1, (1880) I. L. R. 6 Cal, 5138. 9. (1688) I. L. R. 15 Cal. 667. 
3. (1897) I. L. R, 25 Cal. 315. 4 (1900) I. L. R. 28 Cal. 238. 
5. (1907) I. L. R. 80 Mad. 58717 M. L. J. 417. 

6. (1890) IL +R. 17 Cal 699. (M.B.) 7. (1891) I. D. R. 20 Oal. 105. 
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Latchman Pundeh v. Maddan Mohun Shye 1, and Jahar v. 
Kamini Debi 2 and another in Kali Pado Mukerjee v. Dino 
Nath Mukerjee ® and Panduranga Mudaliar v. Vythilingam +. 
This was the state of the authorities when the Code of 1908 
was enacted, and we are told by Messrs. Woodroffe and Amir 
Ali that it was proposed to enact expressly that application 
might be made to either court. The draft section to that effect 
which dealt with other complicated questions was not adopted» 
but it seems to me that the legislature brought about the same 
result in another way. The jurisdiction of the court which 
passed the decree was sufficiently recognised by the decisions as 
I have pointed out and indeed had never been doubted up to 
that time, and there was therefore no need to re-affirm it. The 
case of direct application to the court to which the area had 
been transferred was met by the enactment of the new 5. 150 
which was in terms wide enough to authorise that court to 
entertain in the first instance any application which might have 
been made to the court which passed the decree, 


This I think should have settled the question. Unfortu- 
nately in Alagappa Mudaliyar v. Thiyagaraja M udaliyar 5 
when I was sitting with Krishnaswamy Aiyar, J., the Advocate- 
General cited certain American treatises to us, passages from 
which are cited in the later case of Subbiah Naicker v. Rama- 
nathan Chettiar ® and formed the main ground for that decision, 
and though wecame to no decision, we were sufficiently influenc- 
ed by them to leave the point open and proceed by way of trans- 
fer in the particular case. In this I think we were wrong. The 
Privy Council has since deprecated the tendency of Indian 
Courts to resort unnecessarily to American instead of the 
English authorities, that is how I understand their observations 
in Imambandi v. Matsaddi T, and in this case it would have 
been better to see how the question had been dealt with in 
England, especially as the case of the County Courts affords a 
complete analogy. Those courts were established some years 
before the Code of 1859, and have jurisdiction over immove- 


- able property. Power to transfer particular areas from one 


court to another was given and has been freely exercised, but it 


seas ees ake eae 
1, (1880) I. L. R. 6 Cal. 513. 2, (1900) I. L. R. 28 Cal. 238. 
3. (1897) I. L. R. 25 Cal. 315. % (1907) I. L. R. 80 M. 587. 
§. (1910) M. W.N. 477. 6. (1914) I.L RB. 87 Mad. 462, 
7, (1917) L. R. 451. A. 78 at 93, 
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has never been suggested that the fact of such a transfer takes 
away the power of the court which passed the decree to enter- 
tain application for execution. The power of sending the 
decree to another court, if the court itself was not in a position 
to execute it, has been found sufficient to meet the case. That 
it seems to me was the scheme of the Code as held in Pandu 
Ranga Mudahar v. Vythilingam 1, until 1908 when S. 150 
then conferred upon the court of the transferred area 
power to entertain the application in the first instance; but 
this cannot be read as taking away from the court which passed 
the decree the power which it then had according to the unbro- 
ken current of authorities for many years which the legislature 
must be taken to have recognised. Again, as the American 
writers allow, in questions of the kind the particular statutes 
must always be looked to, and where, as in the present case, 
the Code provided two methods of executing decrees both 
originating in the court which passed the decree and one of 
them admittedly applicable to the case of the area having been 
transferred to the jurisdiction of another court before the 
application for execution,this sufficiently indicated the procedure 
which the legislature desired to be followed, and removed all 
occasion for raising inferences which might possibly have had 
to be raised if the legislature had provided no method at all of 
executing decrees where the areas had been transferred. It only 
remains to refer to the arguments which have been addressed 
to us on the language of Ss. 37 and 38 (formerly 649 and 223) 
to show that all the decisions on this point down to 1908 were 
wrong. The words to be interpreted are “a decree may be 
executed by the court which ‘passed it” in S. 38 (223), a section 
first inserted in 1877 and merely declaratory of the existing 
law. These words again have to be interpreted in the light of 
S. 37, an interpretation clause reproduced from S. 649 of the 
Code. S. 37 provides that the words “court which passed a 
decree shall be deemed to include (e) where the decree to be 
executed has been passed in the exercise of appellate jurisdic- 
tion, the court of first instance’, and an argument has been 
based on this clause. Now it may well be that under Sections 
37 and 38 the appellate court has no jurisdiction to execute its 
own decree, but that is not because such jurisdiction is excluded 
1, (1907) I. D. R. 80 Mad. 587. 





F. B, 


Seeni N adan 
V. 
Muthu sami 
Pillai. 





Wallis, C.J. 


F. B. 


Mea 


Seeni Nadan 


v. 
Muthusami 
Pillai. 





Wallis, ©. J. 


294 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


by the use of the word “include” as has been argued, but 
because it had no such jurisdiction under S. 362 of the Code of 
1859, and it may well be questioned, having regard to the 
presumption already referred to, whether, when that section was 
eliminated in re-drafting and the matter was dealt with in Ss. 649 
and 223 (now 37 and 38), there was any intention to confer on 
the appellate court jurisdiction which it had not till then 
possessed. We have however to deal with clause (b), and where 
the decree-holder had a valuable right under the Code of 1859 
to apply to the court which passed the decree at least for 
execution by way of transmission, and where the present Code 
provides expressly that a decree may be executed by the court 
which passed it, the contention that this important right must 
be held to have been taken away because of the provision in 
S. 37 that these words shall be deemed to “include” another 
court appears to me to be altogether untenable. It may be that 
in some rare and exceptional instances the category of things 
“included ” in a definition may be held to be exhaustive, but 
ordinarily, as observed in Stroud’s Dictionary it is “a 
phrase of extensive and not of restrictive jurisdiction,” 
and it cannot in my opinion be used here to deprive the decree- 
holder of the important right which he had till then of applying 
in all cases in the first instance to the court which passed the 
decree, especially having regard to the fact that the section itself 
was inserted when the Code was in. process of re-drafting and 
re-arrangement, when, as I have already said, there is a presump- 
tion against alterations by implication only. In Subbiah Naicker 
v. Ramanathan Chettiar, } the question does not seem to have 
been sufficiently argued from the point of view of the decree- 
holder’s rights, and attention was not called to the history of 
the section. Further the decision is opposed to a long line of 
authorities which I think the legislature accepted in 1908, and 
is also mainly based on citations from American treatises which 
I now think do not afford a satisfactory-basis for the decision 
of a question of this kind, or afford any sufficient reason for 
answering the question in the negative. Both on principle and 
on the balance of authority and convenience my answer is that 
the court which passed the decree is a proper court for the 
purpose mentioned in the question referred to us. 


Tm y ae 





1. (1914) I. L. R .37 Mad. 462. 
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Ayling, J.—I agree. After careful reconsideration in the 
the light of the arguments now adduced before us, I am inclined 
to think that, in our Judgment in Subbiah Naicker v, 
Ramanathan Chettiar 1 we went too farin saying that the 
court which passed the decree for sale of a property could not 
even entertain an application for sale of such properties, once 
they had been transferred out of its territorial jurisdiction. This 
decision was not necessary for the disposal of the case before 
us, where the question was whether such an application could 
be properly made to the court to whose jurisdiction the pro- 
perty had been transferred. I think it could, if only by reason 
of S. 150, Code of Civil Procedure : for this section certainly 
seems to me to cover the case of the transfer of all the litiga- 
tions arising out of a tract of country from one court to another. 
I would prefer to base this proposition on S. 150, rather than 
on an interpretation of S. 37 regarding which I must confess to 
considerable difficulty. ButI am of opinion that the latter 
section, whatever it means by ceasing to have jurisdiction to 
execute, does not operate to exclude the court which actually 
passed the decree, and to substitute for it another court: and 
that it is still open for the decree-holder to apply to the former 
for execution by way of transmission of the decree to the court 
which has territorial jurisdiction. | 

Sadasiva Aiyar, J.:—The question referred to the Full 
Bench is “‘ whether the court which passed the decree is not the 
proper court for execution within the meaning of the clause 4 
of Article 182 of the Limitation Act by virtue of the fact that 
the property over which ite had jurisdiction at the time of 
the decree was taken away from it and assigned to another 
court at the time of the presentation of the application for 
execution.” 

The answer to this question depends upon one’s view on 
the following points : 

(1) Doesa court which passes a decree for sale of land 
within its jurisdiction at the time of the passing of the decree 
continue according to general principles of jurisprudence to 
have jurisdiction to execute (a) such a decree by sale or (b) 
even to entertain an application for execution of such decree 
by sale after it ceases to have territorial jurisdiction ‘over that 
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property ; (2) even if it has not got the power according to 
general principles of jurisprudence, has it got such power 
owing to the provisions of S. 37 of the Civil Procedure Code 
(old S. 649 paragraph 2) read with Sections 38 and 39 (old 
S. 223) ? 

On the first point I have very little to add to what has been 
said in the judgment of Ayling,]. and myself in Subbiah Naicker 
v. Ramanathan Chettiar 1. That was a considered judgment of 
ours in which we attempted to show that the Calcutta High 
Court from 1890 (See Prem Chand Dey v. Mokhada Debi ?, 
Full Bench of five Judges including Justices Prinsep and 
O’Kinealy, who were Judges learned in Procedure law) has 
uniformly held that a court though it passed a decree for sale 
ceases to have jurisdiction to execute that decree for sale when 
the property has passed out of its territorial jurisdiction.. 
The learned Judges refer to S. 16 of the Civil Procedure Code 
as indicating that the Code intended the courts in this country 
to have no power to determine any right or interest in any 
immoveable property lying wholly outside its jurisdiction. The 


' execution of a decree being only a continuation of the suit, 


there appears to be no legitimate reason ‘‘ why a court in the 
later stage of a suit should have greater powers than it possessed 
at its institution.’ The earlier case in Latchman Pandeh v. 
Maddan Mohun Shye 8, though quoted by Dr. Rash Behari 
Ghose in his arguments must be deemed to have been overruled 
by this Full Bench decision in Prem Chand Dey v. Makhada 
Debi 2. j 

Of course in a matter of procedure when there is a uniform 
practice of this court, that must no doubt override even the 
Full Bench decision of the Calcutta High Court unless there is 
a decision of the Privy Council which settles the question for 
all courts. I cannot say that there are any such pronounce- 
ments of the Privy Council. The case in Kamini Sundari 
Chaodhrant v. Kaliprossunno Ghose * relied on in Prem Chand 
Dey v. Makhada Debi ? merely dealt with the power of the High 
Court as an appellate court making a remand order to give 
jurisdiction to a court having no territorial jurisdiction over 
the suit land to deal with a question relating to that land. In 


1. (1914) I. L. B. 87 M. 462. g (1880) I. L. RB. 6 Cal. 513 
9. (1890) T. L, R. 17 Cal. 699 4, (1885) I. L. R. 12 Cal. 294, (P.O.) 
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Maharajah of Bobbli v. Narasaraju Peda Baliarasimhulu Baha- 
dur 1, it was held that after the District Court which had pass- 
ed a decree sent that decree to a District Munsif’s Court for 
execution by the latter court with a copy of the decree, no 
execution application could be presented to the District Court 
for the sale- of the property attached by the District Munsif in 
execution unless the copy of the decree with a certificate of 
non-satisfaction was returned back to the District Court. I do 
not think that any clear guidance can be obtained on the 
present point from these two Privy Council decisions. 

On principles recognised in the Civil Procedure Code, 8.16, 
it seem to me clear that no court has any jurisdiction either to 
entertain an execution application for the attachment of proper- 
ty outside its jurisdiction or for the sale of immoveable property 
outside its jurisdiction or to sell it in execution even though it 
had jurisdiction at the time of the passing of the decree to pass 
such a decree. The fact that at a particular time it was compe- 


tent to pass a decree for sale cannot mean thatits jurisdiction to . 


proceed further could be retained for ever. An extreme case might 
be taken as an illustration. Supposing the District Munsif of 
Cuddalore passes a mortgage decree in 1918 for sale of a pro_ 
perty within his jurisdiction but situated near the French limits 
and suppose in this year, that property is ceded to the French by 
treaty with the British, can it be said that in 1920, that de- 
cree could be executed by the Cuddalore Munsif or an appli- 
cation for execution of the said property could be enter- 
tained by him? On principle, I do not see why the loss 
of territorial jurisdiction in any other manner not to a foreign 
power but to a Native State or to some other court within 
British India should make any difference. 

This question was further considered with reference to the 
new S. 150, Civil Procedure Code, in Subbiah Natker v. Rama- 
nathan Chettiar 2and also on general principles (pages 471 
and 472 of I. L. R. 37 Mad). It is also clear from Oldfield, J's 
Opinion in this Order of Reference to the Full Bench 
that from 1910 (see Alagappa Mudaliyar v. Thyagaraja 
Mudaliyar 8) up to date (see also C. M. 8, A. 23 and 24 
of 1917 decided in September 1917 and Venkatasami Naik 


se Sivanu Mudali £} the course of decisions has been pretty 


1. (1916) I.L.R. 89 M. 640. (P. 0.) 2. (1914) I. L. R. 87 M, 462 at p. 478 
8. (1910) M. W. N. 477. 4, (1918) 36 M. L. J. 199 
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uniform in this court on this point. In Begg Dunlop & Co. v. 
Jagannath Marwari 1, Mookerjee, J. with whom Carnduf, J. 
agreed held that is was not competent to a court in execution 
even of a decree for money to attach a debt payable to the judg- 
ment-debtor by a non-resident debtor. The matter is elaborately 
discussed on principle at pages 233 to 236 citing English and 
American authorities also, the conclusion being that where the 
situs of a bond debt is outside the jurisdiction, the court has 
no power to deal with it. A fortiori it seems to me that where 
the situs of an immoveable property is outside the jurisdiction 
the court has no power to deal with it unless the statu te 
law gives it such power. Because there was some conflict 
whether the statute law enacted in Ss. 223 and 649 of the 
old Civil Procedure Code really intended to give such 
jurisdiction that the legislature seems to have indicated in 
the new S. 150 that the Calcutta view in Prem Chand Dey v. 
Makhada Debi 2 should be followed and not the view enun- 
ciated in Panduranga Mudaliar v. Vythilinga Reddi 3. As to the 
argument based on the language of S. 37 (old 8. 649) when an 
expression is said in a statute to include something it no doubt 
means ordinarily that it should mean that thing in addition to 
the thing which the expression naturally means. But it 1s clear 
from the context of S. 37, namely clauses (a) and (b) that the 
word “include” in S. 37 signifies “ mean and include and com- 
prise” and that isa permissible meaning where the context 
requires it. See Stroud’s Judicial Dictionary pages 945 and 
946. If the natural meaning is not to be excluded under any 
circumstances and in any case so ag to subsititute for it the new 
meaning in that case, S. 37 ought to be interpreted as follows. 
The expression “ the court which passed a decree” shall in 
relation to the execution of decrees be deemed to mean (a) wherg 
the decree to be executed has been passed in the exercise of 
appellate jurisdiction (1) the court of first instance and (2) 
also the appellate court which passed or the second appellate court 
which passed the decree, (b) where the court of first instance has 
ceased to exist or to have jurisdiction to execute it (1) the court 
which, if the suit wherein the decree was passed was instituted 
at the time of making the application for the execution of the 


1, (1910) 14 Oal. L. J. 228. ` 3. °(1890) I. D. R. 17 Cal. 669 (F. B.) 
3 (1907) I. L. R.:30 Mad. 587, 
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decree would have jurisdiction to try such suits and (2) also the 
Court of first instance which has ceased to exist or to have jurisdic- 
tion to execute it. These natural meanings which I have italici- 
sed as (a) (2) and (b) (2) which would have to be taken in addi- 
tion to the new meanings if the ordinary meaning of ‘include’ 
was to be given to the word are inadmissible from the context. 
Therefore, the real meaning of the section is that the expression 
“the court which passed the decree” shall mean, of course, the 
court which passed the decree ordinarily but shall exclude that 
court and “include and mean” (a) where the decree to be exe- 
cuted (b) where the court of first instance has ceased to exist &c. 


In the result, both on principle and on the interpretation 
of Sections 37, 38, 39 and 150 of the Civil Procedure Code and 
on the principle of stare decicis, I am inclined to answer the 
question against the jurisdiction of the court which passed the 
decree but which has lost jurisdiction over the immoveable 
property sought to be pursued in execution. 


After I had written the above, I had the advantage of 
perusing the opinions of my Lord and Sir William Ayling, J., in 
this case. I was at first inclined to think that the hardship 
pointed out by my Lord as caused to a litigant who has 
obtained a decree and who may not know when he applies 
for execution to the court which passed the decree in his favour 
that its territorial limits had been altered isa matter for the 
legislature to consider. I would venture to suggest that Art, 
182 of the Limitation Act, clause 5, should be amended by 
adding after the words “ to the proper court”? the words “ or 
to a court which the decree-holder in good faith believed to 
have jurisdiction to entertain the application”. This suggestion 
I would make to the legislature notwithstanding that I have 
come to the conclusion thatI should not differ from my 
learned colleagues on the narrow question referred tous. | 
have been much pressed by the fact referred to in the judgment 
of my Lord that notwithstanding Prem Chand Dey v. Makhada 
Debi 1, it was held in Girindro Chunder Roy v. Jarawa Kumari 3, 
that an application might be made to a court which passed 
the decree to send the decree for execution to the court which 
had jurisdiction to sell the property in execution. On principle 


1. (1890) I. L. R. 17 O 669 (P. B.) 2, (1891) I. L, R. 20 Cal. 105, 
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F. B. I am unable to see any distinction between jurisdiction to 


— 


Seeni Nadan Entertain an application for sale of property outside the juris- 





ENEE diction and jurisdiction to execute the decree by sale of such 
Pillai. property. Iam still inclined to think that S. 150 was enacted 
TEPE so as to take away both rights from the courb which ceased to` 
Aiyar, J. have territorial jurisdiction. 


No doubt, I quoted the American Cyclopaedia in support 
of my view in Subbiah Naicker v. Ramanathan Chettiar 1. I am 
myself not very familiar with American or English decisions 
and I felt glad when their Lordships of the Privy Council made 
the following pronouncement in Imambandi v. Matsaddi 2, 
‘(Their Lordships connot help deprecating the practice which 
seems to be growing in some of the Indian courts referring 
largely to foreign decisions. However useful in the scientific 
study of comparative jurisprudence, reference to judgments of 
foreign courts to which Indian practitioners cannot be expected 
to have access based on considerations and conditions totally 
differing from those applicable to or prevailing in | ndia is only 
likely to confuse the administration of justice. 

The case in which their Lordships made this pronounce- 
ment was an appeal against the decision of the Calcutta High 
Court decided in 1911 in Imambandi v. Matsaddi 3 by a 
Bench. In that judgment at pages 627 and 630, several 
English and American cases have been quoted. Nota single 
foreign decision however, is referred to in the judgment of their 
Lordships of the Privy Council on appeal. I take it that, as in 
the eye of the law, both English and American Courts except, 
of course the Privy Council are“ Foreign Courts”, their 
Lordships deprecated quotations from decisions of such 
courts, That their Lordships of the Privy Council depre- 
cated unnecessary references to English decisions in their 
strict sense seems to me to be supported by what Lord 
Macnaghten said in delivering the judgment of their Lord- 
ships in Bhola Nath Nundi v, Midnapore Zemindary Co., £ 
as follows: “ Uufortunately, however, both in the Munsif’s 
Court and in the Court of the Subordinate Judge, the 
question was overlaid, and in some measure obscured, by 
copious references to English authorities, and by the applica- 
ion of principles or doctrines more or less refined, founded on 


1 (1914) I. L. R. 87 Mad. 462. 3, (1917) L.R 451.4 73 at 98. 
3, (1911) 16 Cal, L. J. 621. 4. (1903) I. L, R. 31 Cal. 506 at 509, 
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legal conceptions not altogether in harmony with eastern no- 
tions. The result is that, although the decrees appear to be 
justified by the main facts, which both the lower courts held to 
be established, it is impossible to say that the judgments deli- 
vered are entirely satisfactory.” It may be that where questions 
of International Law or Commercial Law or Constitutional 
Law are involved, it becomes indispensable (owing to paucity 
of Indian dicisions) to refer to such cases and even then it 
would be no doubt advisable to confine ourselves to English 
decisions. Also where the Statuate Law of India “is silent” and 
rules of justice, equity and good conscience have to be applied 
by Indian Courts and such rules have been clearly set out in 
famous decisions of foreign Courts (such as those collected in 
Smith’s Leading Cases) references to such authorities cannot 
conveniently be avoided. (See the very recent Privy Council 
decision in Maharaja of Jeypore v. Rukmani Devil on the 
question of forfeiture of tenancy by denial of title, a thing 
which is “not ancient Indian Law ” and rules relating to which 
were adopted by Indian Courts from rules laid down in English 


cases). 


Why then did 1 quote the American Cyclopaedia in 
Subbiah Naicker v. Ramanathan Chettiar. ?? My explanation is 
that when I was first appointed to the Bench of this Court 
(about the beginning of 1912) I found that reference to and 
quotations from American and English treatises and decisions 
were not only permissible but were generally treated by 
respectable lawyers of greater learning than I could ever hope 
to have as indications of a laudable desire to possess an up to 
date knowledge of legal principlesand precedents. | therefore 
ventured to do so in that case with great diffidence and lam 
glad that I am able to give up that practice now. But wholly 
apart from American treatises and decisions, there seems to be 
much in principle in favour of the view taken in Subbiah Naicker 
v. Ramanathan Chettiar ?. 


As my Lord is inclined to the view that notwithstanding 
the enactment of the new S. 150 the probabiities are that the 
legislature did not thereby intend to overrule the then prevalent 
view of the Calcutta High Court that the court which passed the 
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decree could entertain as “the proper court’’or as “a proper court” 
within the meaning of Article 182 Clause 5 an application for 
execution though it might be bound to transfer the decree for 
execution to the new court which has obtained territorial juris- 
diction over the land to be proceeded against in execution, and 
as Sir William Ayling, J., who was a party with me to Subbiah 
Naicker v. Ramanethan Chettiar 1, is also of that opinion, I do 
not feel strong enough to differ from -them on that point. 1 
would however suggest that rules should be made under the rule- 
making power of the High Court, clearly indicating (a) that 
though under Order 21 Rule 11 read with Ss. 37 and 38, 
an application for execution might be made to the court which 
passed the decree notwithstanding that it had ceased to have 
jurisdiction to execute it owing to the transfer of territorial 
jurisdiction, the court which passed the decree might and 
should treat it as also an application for transfer of the decree 
for execution to the new court and pass orders accordingly 
and that it should not order the sale of the property which has 
passed out of its territorial jurisdiction if it could not then 
entertain a suit brought for the same reliefs : (b) that where 
applications are made to both courts an order analogous to the 
order passed under Section 10 in respect of suits between the 
same parties in two different courts having concurrent jurisdic- 
tion should be passed: (c) that Order 21 Rule 16 which 
refers to the court which passed the decree should be 
modifed by adding an explanation that unless the court 
which passed the decree has ceased to exist itis that court 
to which an application should be made under Order 21 Rule 
16 though it ceased to have jurisdiction to execute it by 
reason of a suit for the same relief having since passed out of 
its jurisdiction. The court which passed the decree should, in 
such a case, pass orders not for execution in favour of the as- 
signee-decree- holder or the heir of the decree-holder but 
recognising the assignee-decree-holder’s or the heir’s rights to 
execute and it should then transfer the execution to the new 
court. If both Courts are given concurrent jurisdiction, the 
result would be that one alleged assignee decree-holder might 
make his application to the Court which passed the decree and 
another alleged assignee-decree-holder or the original decree- 
holder himself might make his application to the new Court 
1, (1914) I.L. R. 87 Mad 462 
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(which is included in the definition of the Court which passed 
the decree) and there might be conflicting decisions as to who 
is the real assignee-decree-holder or who is really entitled to 
execute the decree, It is because Order 2} Rule 16 raises such 
difficulties and because very complicated questions might arise 
under some of the other Orders and Sections (such as S. 47) if 
concurrent jurisdiction is recognised and if the expression 
“the court which passed the decree ” may mean two courts at 
the same time, that I have felt so much difficulty in agreeing 
with my learned colleagues in the answer to the question 
referred to us and it was the consideration that ina matter of 
procedure, an unanimous decision of a question referred to the 


Full Bench is desirable that has finally settled the matter in my 
mind. 


C., A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Dattada Bhimaraju ... Appellant * in A. AO. No. 210 of 
1918 and Petitioner in C. R. P 
U. No, 634 of 1918. (Counter Peti- 


tioner and Respondent in both.) 
= Kasibotla Sreerama Sast-... Respondent in both (Petitioner and 
rulu. Appellant in both.) 


Civil Procedure Code Ss. T (a) (iii), 42, 102 and 104 (1) (h)—Decree of Small 
Cause Court—Haecution by Munsif’s court on the regular side~Orders in execution 
af open to appeal or second appeal. * 


An order passed by a District Munsif in execution of a decree of a Small 
Cause Court transferred to him for execution against the immoveable properties of 
the judgment-debtor is appealable. §. 102 of the Civil Procedure Coda however, 
prohibits a second appeal from the order. 


Perumal v. Venkatrama 1. and Peary Lall Singh V. Radha Nath Singh 2 Relied 
on, 


Appeal and Petition against the order of the Court of the 
Subordinate Judge of Kistna at Ellore dated 5th August 1918 in 
A. S. No. 683 of 1917 preferred against the order of the Court 
of the District Munsif of Ellore dated 26th September 1917 in 


* A.A. O. No, 210 of 1918 and 


O. R. P. No. 684 of 1918, ` 25th February 1919, 
1. (1887) I. L. R. 11 M. 180. 3. (1907) 11 0. W. N. 861. 
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E. P. No. 361 of 1917 in S. C. S. No. 945 of 1904 on the file of 
the Cocanada Sub-Court. 


P. Somasundaram for Appellant. 


V, Suryanarayana for Respondent. 

The Court delivered the following 

Judgments :—Oldfield, J.—I agree with my learned 
brother’s judgment ; but I desire to add that the argument 
based on S. 42 of the Code of Civil Procedure depends on the 
interpretation of the word ‘rules’ therein as not conferring any 
substantive right of appeal but as referring only to the rules 
mentioned in Ss. 121 to 128. Itisa sufficient answer to this, 
that S. 42 merely reproduces S. 228 of the former Code, in 
which no such rules could have been in question. 


The Appeal against Order must be dismissed with costs. 
The Civil Revision Petition which is also before us, must be 
dismissed, because no question under S. 115 of the Code of 
Civil Procedure is shown to arise. No order as to costs in the 
Civil Revision Petition. 

Seshagiri Aiyar, J.—This matter arises in execution. 


The Subordinate Judge of Cocanada exercising Small Cause 


jurisdiction passed a decree on the 14th of July, 1905. It was 
transferred for execution to the District Munsif of Ellore on 
the regular side. This was on the 20th of October, 1908. The — 
last application was on the 24th of April, 1917. On it an order 

to attach immoveable property was made on the 16th of, 
August, 1917, ex parte by the District Munsif. It was set aside 
on the application of the judgment-debtor on the 26th of Sep- 
tember, 1917. On the very same day, an oral application was 
made to arrest the judgment-debtor. The District Muusif was 
asked to allow the decree-holder to amend the execution appli- 
cation by inserting the prayer for arrest. He declined to 
accede to the request and dismissed the petition altogether. An 
appeal was made to the Sub-Court against that order. The 
Subordinate Judge considered that the amendment should have 
been allowed. He therefore set aside the order and remanded the 
petition for disposal on the merits. The judgment-debtor has 
preferred this Second Appeal. A preliminary objection is taken 
on behalf of the respondent that no second appeal lies. I think 


the contention is well founded. 
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I felt some doubt during the course of the hearing whether 
any appeal lay to the Sub-Court from the order of the District 
Munsif refusing to issue the warrant of arrest. On further coan- 
sideration I have come to the conclusion that the first appeal 
was properly presented, and that no second appeal lies. It is 
clear that under Section 7 (a) (iii) of the Code of Civil Procedure, 
a Court of Small Causes can have no power to execute decrees 
against immoveable property. Its power to issue a warrant of 
arrest or to attach moveable properties is not affected by this 
sub-clause. The decree-holder in this case, as he was desirous 
of getting the immoveable property of the judgment-debtor atta- 
ched, had the decree transferred to the Court of the District 
Munsif of Ellore. By S. 42 of the Code of Civil Procedure in 
consequence of the transfer, the decree though passed by a Judge 
exercising Small Cause Court jurisdiction becomes impressed 
with rights incident to a decree passed by the District Munsif. 
The words "as if it had been passed by itself” in the first sent- 
ence of the section, show that the decree by force of its transmis- 
sion acquires all the rights which a decree passed by the District 
Munsif exercising original jurisdiction would have for purposes 
of execution. The third sentence of S. 42 makes it clear that 
the orders in execution are subject to the same right of appeal 
as orders passed by the District Munsif exercising original 
jurisdiction. Mr. Somasundaram for the respondent suggested 
that the clause “shall be subject to the same rules in respect of 
appeal” only refers to the procedure to be adopted and does 
not confer a right of appeal. That construction would make 
the sentence meaningless. , I am clear that by virtue of the 
fact that the Munsif passed orders in execution in respect of a 
decree passed by the Small Cause Court, his orders became sub- 
ject to appeal, The only difficulty which | find in giving full 
effect to this view relates to S. 104 clause (h) of the Code of 
Civil Procedure. That section enumerates the various orders 
which are appealable under the Code. Clause (1) (h) says : “ An 
order under any of the provisions of this Code imposing a fine 
or ‘directing the arrest or detention in the civi) prison of any 
person, except where such arrest or detention is in execution of 
a decree.” Reading it literally this clause would mean that no 
appeal is provided against „an order in execution directing arrest 
or detention of a judgment-debtor. But I do not think that is 
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the true construction of the clause. The exemption of orders 
of arrest or detention in execution of a decree is due to the 
fact that such orders are covered by S. 47 of the Code of Civil 
Procedure. Under S. 2 clause (2) the expression ‘decree’ 


Nncludes the determination of any question within S. 47, 


Therefore inasmuch as the order exempted by clause (h) 
acquires the superior force of a decree, it was thought 
desirable by the legislature to exempt it in S. 104. Moreover 
clause (2) of S. 104 provides that there shall not be 
a second appeal against the orders made appealable under 
clause (1). If the exemption in favour of arrest or detention 
in execution of a decree were notin clause (1) (h) it would 
follow that even where such orders are passed in execution of 
a decree of a regular Court for more than Rs. 500, no second 
appeal would lie from such an order. This would make $. 
104 inconsistent with S. 47 and S. 2 (2). Therefore the object 
of the exemption in S. 104 (1) (h) is not to make such orders 
unappealable but only to point attention to the fact that they 
are not orders of the same class mentioned in the other sub- 
clauses. I am therefore of opinion that an appeal lies to the 
Sub-Court against the order of the District Munsif. This view 
is supported by a decision of this Court in Perumal v. 
Venkatrama +. Although that case was decided with reference 
to the old Small Cause Courts Act, it seems to me that the 
conclusion is equally applicable to proceedings under Act IX 
of 3887. In Peary Lal Sing v. Radha Nath Singh 2, the same 


view was taken. 


If an appeal lies, then the question is whether a second 
appeal is competent. That must be answered in the negative, 
having regard to S. 102 of the Code of Civil Procedure. 
Under the old Code it was held in Lala Kandha Pershad v. 
Lala Lal Behary Lal? and Harath v. Ram Sarup 4 and Peary 
Lall Singh v, Radha Nath Singh 2 that no Second Appeal lies 
in execution proceedings relating to Small Cause Court decrees, 
The language of 8. 102 is an exact reproduction of S. 586 of 
the old Code. See also Mavula Ammal v. Mavula Maracoir. 5 
For these reasons I am of opinion that the preliminary objec- 


~ 1. (1887) I. È. R. 11 Mad 180 2. (1907) 11 0. W. N. 861. 
3. (1898) I. L. R. 25 Cal. 872. 4, (1890) I. L. R. 12 All. 579. 


5. (1906) I. L, R. 30 Mad. 212. 
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tion must be allowed and the appeal should be dismissed with 


costs. I agree as to the order passed by my learned brother 
in the Civil Revision Petition. 
A.V. V: 


— aama 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE OLDFIELD AND Mr. JUSTICE 
SESHAGIRI ATYAR. 
Damodaran Namboodri ... Appellant * (1st defendant). 
v. i 
Govindan Nair, Pattukottai Devas- 
tanom Uralan and another. ... Respondents (Plaintiffs). 


Injunction—Cause of action— Malabar devaswom—Suit by uralans against 
samudayi for an injunction restraining the latter from interfering with the 
devaswom and its affairs—Dismissal of samudayi before suit—Proof of—Onus. 

In a suit by the uralans of a Malabar devaswom for recovery of possession of 
its properties and for an injunction restraining the defendant, a samudayi, who 
had been put in management of the devagwom affairs under a samudayam deed, 
from interfering with the devaswom, it is incumbent on the plaintiffs to allege and 
prove that the samudayi had been validly dismissed before suit. 

An injunction cannot be asked for against a person, whose amployment what- 
aver its exact nature, entitles him to the exercise of the rights proposed to be 
restrained, without at firet validly terminating the said employment. 

Second appeal against the decree of the Court ot the Tem- 
porary Subordinate Judge of Palghat at Calicut in A. S. No. 8 
of 1918, preferred against the decree of the Dictrict Munsif of 
Walluvanad in O. S. No. 244 of 1916. 


C. Madhavan Nair and K. P. Ramakrishna Aiyar for 


Appellant. 
T. Eroman Unni for Respondents. 


The Court delivered the following. 

Judgment :—The plaintifis, Uralans, sued Ist defendant 
alleging that they had admitted him to the management of their 
devasvom as Samudayi and given him a samudayam deed. The 
prayer was for an injunction prohibiting him from interfering 
with the Devaswom in future, for an account, and for posses- 
sion of various properties belonging to the Devaswom and for 
the setting aside, meaning presumably a declaration, in respect 
of the Samudayam deed. 


ia a eee 
* S, A, No. 1673 of 1918. llth April.? 1919. 
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ean In the plaint there was no reference to any dismissal of 1st 
age defendant, except astatement that on 1—4—1916 plaintiffs 
Govindan : 


required him to vacate the office of Samudayi. Ist defendant 
therefore pleaded inter alia, “the statement in the plaint that 
plaintiffs wanted this defendant to vacate the Samudayeeship 
on Ist April 1916 is false. They have not so requested nor 
sent any registered letter. Therefore , defendant is still Samu- 
dayee.’ Unfortunately the significance of this plea was not 
appreciated at the trial. It was not noticed that an injunction 
could not be asked for against a person, whose employment, 
whatever its exact nature, so long as it continued entitled him 
to the exercise of the rights proposed to be restrained. Kun- 
junni Nair v. Subrahmania Pattar L was no doubt a suit for 
what was described as the removal of an agent. But the facts, 
as reference to the printed papers shows, were peculiar, and it 
would have been useless for the defendant to lay stress on this 
aspect of them, because the plaintiff had in fact once dismissed 
him, that dismissal having been the basis of previous proceed- 
ings. In the present case there seems to be no reason for de- 
parture from the principle recognised in Srinivasa Swami v, 
Ramanuja Chariar 2 and Sundara Aiyar v. Venkateswar Aiyar 3, 
that the plaintifis cannot throw on the court the duty which lay 
upon them andask it to grant them relief, which can only be 
granted after that duty has been done, on the assumption that the 
court will do it. The present suit, as the cause of action 
was set out in the plaint, was in the circumstances incompetent 
since a condition. essential to the grant of relief by way of 
injunction was not alleged to have been fulfilled. If the proper 
course had been taken and an issue as to whether 1st defendant 
had been dismissed had been framed, a finding that he had not 
been, would have been fatal to plaintiffs and might have resulted 
in their withdrawing, with or without leave to sue again, after 
taking action to dismiss lst defendant. And this point is not 
merely formal. For if a dismissal had been alleged or proved, 
lst defendant might, as he has done here, have gone on to con- 
tend that it was of no effect, because the forms of natural 
justice were not observed in the holding of any enquiry pre- 
ceding it. 

1. (1907) I. L. R. 88 Mad. 162. 4. (1898) I. L. R. 28 M.117=8 M. D. J. 190. 

3. (1910) M, W. N. 897, 


Nair. 
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Unfortunately all this was overlooked until the hearing in 
this court and even here although the - absence of any enquiry 
preliminary to the dismissal was alleged ina supplementary 
ground of appeal, nothing was said asto the absence of any 
dismissal until the argument. As we have said however, we 
think the point fundamental, and we therefore do not feel at 
liberty even at this stage to disregard ıt. We therefore set aside 
the decisions of the Lower Courts and remand the suit to that 
of the District Munsif for restoration to file and re-hearing in 
the light of the foregoing, after both parties have been given 
reasonable opportunities to amend their pleadings on the poinis 
above referred to. 

In view of the course of the proceedings, Ist defendant 
must pay the costs incurred by 1st plaintiff to date, excluding 
stamp value. Stamp value of appeal to this Court will be 
refunded on application. | . 

A. V. V. 

IN THE HIGH COURTOF JUDICATURE AT MADRAS. 

PRESENT:—MR, JUSTICE KUMARASWAMI SASTRI. 


Kalliani Amma and others ... Petitioners * (Petitioners). 
v. 

Metathil Veetil Achutan Nair and ; 

. others. ... Respondents ( Respondents.) 


Civil Procedure Code, O. 88 Rr. 4 to T—Application for leave te sue in forma 
pauperis—Scope of the enquiry. 

The objact of an enquiry under Rules 4 to 7 of O. 38 of the Code of Civil Pro- 
cedure is primarily to determine the question cf the applicant’s pauperism. If 
however, in the course of the enquiry it is made clear from the allegations in the 
petition or from the evidence, tha? the petitioner bas not a good subsisting 
cause of action, the court can dismiss the petition; but the court ought not to 
treat the application for leave to sue in forma pauperis, as calling for an adjudica- 
tion of various questions of law and fact which might become the subject of 
specific issues at the trial. 

Govindasamt Pillai v. Municipal Council of Kumbakonam 1, Ranganayakammal- 
v. Venkatachalapathy Naidu 7 and Rathna Pillai v. Pappa Pillait® Relied on. 


Petition under S.115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Palghat dated the 18th September 1917, I. M. P. No. 2107 
of 1917 in ©. S. No. 63 of 1916. 

* ©. R. P. No. 88 of 1918, 6th March, 1919. 


1, (1917) I. L, R. 41 M. 620=89 M. L. J. 577. 
2. (1881) I. L. R. 4 M. 823. 8. (1902) 18 M, L. J. 292. 
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T. A. Ananta Aiyar for Petitioners. 
C. Madhavan Nair for Respondents. 


The Court delivered the following 


Judgment :—The plaintiffs who are the petitioners sued 
for a declaration thatthe consent decree in O. S, No, 442 
of 1910 and the Karar dated 30th April 1912 are not valid 
and also for a declaration that the properties specified in the 
plaint are tarwad properties. They paid a court-fee stamp of 
Ks. 10 treating the suit as one for a mere declaration. The 
Subordinate Judge directed that an ad valorem fee should be 
paid on Rs. 18,000 the value of the properties as set out in the 
plaint. The fee payable would be Rs. 715 and the petitioners 
alleging that they had no property sufficient to pay the ad 
valorem fee directed to be paid, filed a petition to sue in forma 
pauperis. | 

When the petition came on for disposal the Subordinate 
Judge held that the suit was barred by limitation and dismissed 
it. Hence this revision petition. 


The Subordinate Judge was of opinion that hcl all the 
plaintiffs were minors at the date of the transaction they seek 
to impeach, they are barred as there were two adult members who 
could have sued. It is contended by the petitioners’ vakil 
(1) that the order directing payment of ad valorem fees was 
wrong (2) that the Subordinate Judge was wrong in going . 
beyond the scope of the enquiry in O. 33 of the Code of Civil 
Procedure and (3) that on the tacts found, the suit will not 
necessarily be barred. 


As regards the first point, it is argued by petitioners’ vakil 
on the authority of Chingacham Vittil Sankaran Nair v. 
Chingacham Vittil Gopala Menon t that the Subordinate Judge 
was wrong in having required ad valorem fees to be paid as the 
suit was for a mere declaration. It is unnecessary to consider 
this question on the present- petition which relates to the 
pauperism of the petitioners.. If the order directing ad valorem 
fees to be paid was wrong the petitioners ought to have taken 
steps to have the order set aside. The application to sue in 
forma panperis proceeded on-the basis that ad valorem fees had 
to be paid and that petitioners werg unable to pay it, 


1, (1906) I.L R. 30 Mad. 18. 
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As regards the other points raised, I am of opinion that 
the Subordinate Judge acted with material irregularity in dis- 
missing the petition on the ground that it was barred. 


The scope of the enquiry under O. 33 of the Code of 
Civil Procedure is primarily to determine the pauperism of the 
petitioners and in Govindaswami Pillai v. Municipal Council of 
Kumbakonam 1 it was held that upon an application to sue in 
forma pauperis the Court was not justified in determining com- 
plicated questions of law. 


In the present case the question of limitation is not so 
clear as the Subordinate Judge imagines. If the karar and the 
razinamah were fraudulent and collusive as the plaintiffs allege 
the question as to when the persons who could set it aside had 
knowledge of the collusion or fraud becomes material. It is no 
answer to plaintiffs to say that there were members (defendants 
Nos, 11 and 21) who subsequently attained majority and who 
were inactive. Assuming that there were members who subse- 
quently attained majority and could have sued, it must be shown 
that they aware of the fraud and kept quiet for three years 
afterwards. Having regard to the decision of the Privy Council 
in Nobin Chandra Barua v. Chandra Madhav Barua 2 the ques- 
tion whether there were persons who could by their assent or in- 
action bind the minor plaintiffs or give a valid discharge, is one 
not free from doubt or difficulty. The question of limitation is 
not one which could be decided off-hand onthe scanty evidence 
before the Subordinate Judge. 


Itis no doubt true that, R. 5 clause td) of O. 330f the Code 
of Civil Procedure gives the Court power to reject the application 
to sue in forma pauperis if the allegations do not show a cause 
of action. It seems to me to be clear from the whole scope 
of O. 33 that the primary question to which the Courts atten- 
tion ought to be directed is the fact of the petitioner’s 
pauperism. If, in the course of the enquiry, it appears to be clear 
from the facts alleged in the petition or brought outin the 
evidence that the petitioner has no good subsisting cause of 
action the court can dismiss the petition but the Court ought 
not to treat the application for permission to sue as a pauper as 





1. (1917) I. L. R.41 Mad 620=33 M. L. J. 577. 
2. (1916) I. L. R. 44 Cal. 1 at page $81 M. L. J. 986. 
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calling for an adjudication of various questions which ought to 
be the subject of specific issues after all the pleadings have been 


- filed, 


In K. Ranganayakammal v, K. Venkatachellapatht Nayudu 1, 
it was held that a Court should not in an application to sue in 
forma paueris go into the merits of the claim. In Rathnam Pillai 
v. Pappa Pillai 2, a Full Bench of this Court held following 
K, Ranganayakammal v. K. Venkatachellapathi Nayudu 1, and 
overruling Vijendra Thirtha Swami v. Sudhindra Thirtha Swami 8 
that in an enquiry under S. 409 of the old Code corresponding to 
O. 33 R. 7 the Court ought not to go into the evidence as to the 
merits of the case. The Chief Justice was of opinion that the 
Munsif “acted illegally in allowing evidence to be put on behalf 
of the defendants with reference to the merits of the claim of 
the party applying for leave to sue in forma pauperis and in 
dismissing the application on the ground that on the evidence 
on the record the applicant had no subsisting cause of action.” 
A similar view was taken in Sankara Ramier v. Subrahmania 
Aiyar $. In Venkoba Rao v. Naiaraja Chetti 5, it was held by 
Benson and Sankaran Nair, JJ., that an enquiry under S. 409 of 
the Code of Civil Procedure should be confined tothe question 
of pauperism and should not be extended to matters touching 
the merits of the case. Kamrakh Nath v. Sunder Nath &and 
Vijendra Thirtha Swami v, Sudhindra Thirtha Swami 8 were 
dissented from and the Full Bench ruling in Rathnam Pillai 
v. Pappa Pillai 2 was followed. 


A similar view wastaken in Debo Das v. Mohunt Ram 
Charun Dass Cheella 7 which was ‘followed in Gopal Chandra 
Neogy v. Bigoo Mistry 8 

My attention has been called by Mr. Madhavan Nair to 
Subrahmanian Chetty v. Malayandi Chetty ? where it was held 
by Hannay, J. that it was competent to the Courtin an en- 
quiry under O. 33 to go jinto the question as to whether the 
suit is barred by limitation. No reference is made by the learn- 
ed Judge to the decisions of this Court referred to by me above. 


1, (1881) I. L. R, 4 Mad 8323. 2, (1902) 18 M. L. J. 292. 

8. (1895) I. L. R, 19 Mad. 197. 4, (1903) 13 M. L. J. 425 

5. (1909) 6 M. L. T. 859 6. (1898) I. L. R. 20 All. 299. 
7. (1898) 2 0. W.N. 474. » 8, (1903) 8 C. W. N. 70. 


9, (1914) 1 L., W. 668. 
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All that was held in Nawab Bahadur of Murshidabad v. Haris- 
chandra 1, was that it was competent to the Court “ to interro» 
gate the petitioner as regards the merits of the claim” obviously 
with a view to determine whether or not his allegations show a 
cause of action. It was held that in order to satisfy itself as to 
the existence of a subsisting cause of action the court can refer 
not only to the petition but also to statements made by the peti- 
tioner during the course of the enquiry. This decision is no 
authority for the proposition that the Court ought to frame an 
issue as to limitation whichis often a question dependent 
on facts and require parties to go into the question which ought 


properly to be the subject matter of an issue after the plaint is 
admitted. 


Jam of opinion that the Subordinate Judge acted with 
material irregularity in dismissing the petition on the ground 
that the claim was barred by limitation and set aside his order 
and direct him to dispose of the petition according to law. 

Costs will abide and follow the result. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE KUMAR4SWaMI SASERI, 
Angappa Mudali and others 
v, 
Ramapuram Perumal Chetty and another... Counter Petitioners. 


Criminal Procedure Code (V of 1898) Ss. 188, 135, 138 and 189—Order’ of first 
class Magistrate under S. 188—Application for jury—Verdict—Power of first class 
Magistrate to remit the case thereafterefor disposal to second class Magistrate, 


... Petitioners. 


A first class Magistrate made an order under S. 133 of the Oriminal Procedure 
Code directing the petitioner not to work a ginning factory at nights or to appear 
before a second class Magistrate on a speicfied day and move to have the order set 
aside. The petitioner applied under 8. 185 of the Criminal Procedure Code to the 
first class Magistrate to appoint a jury. A jury was empanelled under 3. 188 and 
they returned their verdict to the first class Magistrate who thereupon sent the 
case fur disposal to to the second class Magistrate. Held, that on receipt of 
the verdict of the jury, the first class Magistrate alone was competent to deal with 
the case further and that he should ba directed to dispose of the case himself. 


Petiton under Ss. 435 and 439 of the Code of Criminal] 
Procedure, 1898, and S. 107 of the Government of India Act, 
1915, praying the High Court to revise the order of the Court 


* Or. Rev. Oase. No, 184 of 1919. 
1. (1910) 11 I. Case 55. 
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of the Sub Divisional First Class Magistrate of Sankari dated 
21st February 1919 in Miscellaneous Case No. 9 of 1919. 


Dr. S, Swaminadhan for petitioners. 
The Public Prosecutor, and T. M. Krishnaswamt Atyar for 


counter-petitioners. 

The Court made the following 

Order :—The first class Magistrate of Sankari passed 
orders under S. 138, Criminal Procedure Code, directing the 
counter-petitioners not to work a cotton ginning factory during 
nights or to appear before the second class Magistrate, Trichen- 
gode, on the 25th March 1918 and move to have the order set 
aside or modified. 

The counter-petitioners applied under S. 135 to the first 
class Magistrate to appoint a jury anda jury was empanelled 
under S. 138 who sent their verdictto the Magistrate. The 
records were then sent by the first class Magistrate to the second 
class Magistrate for disposal. The petitioners objected to the order 
on the ground that the second class Magistrate had no jurisdic- 
tion to deal with the matter after the verdict of the jury, but 
their objection was over-ruled. Hence this revision petition. 

The question for decision is whether a Magistrate who 
sends a notice under S. 133 and'directs a party to appear before 
another Magistrate is competent to deal with the matter on re- 
ceiving the verdict of the jury empanelled under S. 138. The 
case is one of first impression and agreeing with the contention 
of the Public Prosecutor, I am of opinion that the first class 
Magistrate has jurisdiction. 

S. 135 enables a party to obey the order or either to show 
cause or to apply to the Magistrate by whom the order was 
passed to appoint a jury to try whether the order is reasonable 
and proper. S. 188 empowers the Magistrtae who passed the 
order to empanel a jury and he is given power to fix a date for 
the return of their verdict and to extend the time so granted. 
Form 17 of Sch. V of the Code requires that the verdict 
should be sent to the Magistrate who passed the order and not 
to the Magistrate before whom the Magistrate passing the order 
directs the counter-petitioner to'show cause under Cl, (1) ‘of 


S. 133. 
S, 139 enacts that if the jury or the majority of the jurors, 


finds that the order of -the Magistrate was reasonable and 
proper or subject it toa modification which the Magistrate 
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accepts, the Magistrate shall make the order absolute. In other 
cases the proceedings are to be dropped. 


Reading these sections, it seems to me that in all cases 
when the counter-petitioner elects to leave the matter to the 
decision of a jury, the case has to be disposed of by the Magis- 
trate who passed the order under S. 133. 


- If the effect of passing an order directing the counter-peti- 
tioner to show cause before some other Magistrate is’ to trans- 
fer all further proceedings to such Magistrate and to divest the 
Magistrate who passed the order of all jurisdiction, itis difficult 
to see why the application under 3. 135 cl. (b) or the duty of 
empanelling a jury under 8. 138 should be cast on the Magis- 
trate who passed the order or why the verdict should be submit- 
ted to him and not to the other Magistrate. 


It has been argued for the counter-petitioners that the duty 
of appointing jurors is so important that the legislature did not 
want it to be performed by a second class Magistrate but it 
should be observed that under S. 133 the accused may be di- 
rected to show cause before another first class Magistrate and 
that no exception is made in such cases. Itis also difficult to 
see how the act of calling together a jury is more important 
than the decision as to whether the verdict of the jury is proper 
or the acceptance of any modification by them. If the latter 
duties can be performed by the second class Magistrate, there 
is no reason why he should not empanel the jury whose verdict 
he has power to dispose of. 


I am of opinion that the words “the Magistrate” in S, 
139. cl. (L) refer to the Magistrate to whom application has to 
be made under S. 185 cl. (b) to empanei a jury and who under 
S. 138 does so. E 

I set aside the order of the Lower Court and direct that 
the application be disposed of according to law. 


A.V, V. 


41 


Angappa 
Mudali 
v. 
Perumal 
Chetty. 





Kumara- 
swami 
Sastri, J. 


Kadiri 
Kanakka- 
pillantapath 
Abdur 
Rahiman 
Kutti Haji. 


v. 
Kochipalli 
Hussain. 


Kunhi Haji. 


316 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND Ma. JUSTICE 
SPENCER. 


Kadiri Kanakkapillantapath Abdur Rahe- 
man Kutti Haji, managing partner of M. 
Kunhi Kadiri and Son’s Cannanore and... Appellants * 


others. (Plaintiffs). 
v. 


Kochipalli Hussain Kunhi Haji, Karnavan 
and manager of Kochipalli tarwad and... Respondents 
others (Defendants). 


Malabar Law—Karnavon—Trade on behalf of tarwad—Power to carry on— 


"Debts contracted by Karnavan in trade—Liability of junior members—Conditions 


of—Malabar Wills Act V of 1828—Oral wills—Validity—Will made within Madras 
Presidency and relating to movenble property—Writing—Necessity. 


The junior members of a Malabar tarwad are not liable for debts contracted 
by the Karnavaa in ths course ofa trade carried on by him unless it is shown 
either that the trade was a family business or that it was carried on by the 
karnavan with the consent of the junior members 

Per Abdur Rahim, J :—Semble tha consent of the adult members alone 
would be sufficient. The fact that the male members of a particular Malabar 
tarwad habitually pursue trade as theic ocoupation would not in itself make the 
trade, which an individual rember carried on on his own account and which on 
his death is inherited by his tarwad, a family concern unless the tarwad inherit- 
ing the assets of the deceased member’s trade can be hald to have continued it as 
the business of the tarwad through its karnavan. 


Per Spencer J :—So far as the custom of Malabar tarwad is known it would 


appear to be an exception to general rule to find a karnavan conducting a trade on 
behalf of the tarwad. 


Observations on the powers of a karnavan to carry on g, trade 2n behalf of the 
tarwad. His powers in this respect comparedjand contrasted with those of the 
manuger of a joint Hindu family. 


Per Abdur Rahim, J., (Spencer, J., doubting): Under the Malabar Wills Act, V 
of 1898, alk wills made within the Presidency of Madras, whether relating to im- 
moveable property or other properties, must be made in writing. 


Appeals against the decrees of the Temporary Subordinate 
Judge of North Malabar at Tellicherty in Original Suits Nos. 
29, 37, 2, 25, and 43 of 1917 and 15 of 1914 respectively. 

C. V. Anantakrishna Aiyar and T. S. Narayana Atyar for 
Appellants. 

K. P.M. Menon, B. Pocker and K. Kuttikrishna Menon for 
Respondents. 

* A. S. Nos. 245, 286, 375, 415, 416, and 417 of 1917, 13th February 1919, — 
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The Court delivered the following 


Judgments :—Abdur Rahim, J. —The main question in 
these appeals is as to the liability of the Kochipalli Tarwad, of 
which the lst defendant Kochipalli Ussain Kunhi‘Haji ts the 
Kar navan, for debts incurred on hundis drawn in the course of a 
trade which he carried on along with Kotti Kollone Muhammad 
Kunhi alias Mamu Haji the 2nd defendant in Original Suit No. 
15 of 1914 (Appeal No. 417 of 1917) now deceased and repre- 
sented in the suits subsequently filed, by the present Karnavan 
of Kotti Kollone tarwad, Kotti Kollone Pallikunyi. The claim 
against the latter tarwad bas not been pressed. 


The business was conducted in the firm name of ‘Kochi- 
palli Ussain Kunyi Haji Muhammad Kunyi” the names of the 
two defendants abovementioned, and the hundis were signed in 
the name of the frm. As found by the Subordinate Judge 
trade is the chief occupation of the male members of this tar- 
wad as it is, I may observe, of many Moplas, aad the proper- 
ties belonging to it were acquired by Kunyi Kuttiali Haji who 
was Karnavan until 1886 and by Bachi Kutty who succeeded 
him in karnavanship and held the position till his death in 1908 
when he was succeeded by the Ist defendant. Kunyi Kuttiali 
Haji carried on his business in partnership at first with a stran- 
ger and then he and his younger-brother Hussain Kunyi bought 
up that partner’s share and Hussain Kuny: became a partner 
with Kunyi Kuttiali Haji, and continued to be so until their 
business collapsed in 1901. Hussain Kunyi wasnot at the 
time the next in succession to Kunyi Kuttiali Haji but 
was only a junior aAnandravan, the senior Anandravan being 
Bachikutty. That the business of Kunyt' Kuttiali Haji and 
Hussain Kunyidid not belong to the tarwad but belonged 
to them personally cannot be doubted and has not been 
seriously disputed before us. | It is sufficient in this connection 
to refer to the proceedings in Original Suit No. 485 of 1903 
which was a suit instituted by Bachikutty claiming the shop in 
which the trade was conducted as belonging solely to Kunyi 
Kuttiali and that on his death it lapsed to the tarwad. It was 
never contended that the shop belonged to the Kochipalli Tar. 
wad. The other evidence tn the case also amply bears out that 
the business which Kuttiali Haji carried on did not belong to 
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the tarwad. It is settled law that the self-acquisitions of a 
member of a tarward fall at his death to be inherited by the 


tarwad -or, otherwise expressed, lapses to it. (See the iel 
Bench decision i in (Govindan Nair v. Sankaran Nair ». 


Bachikutty during the life-time of the then Karnavan, 
Kunyi Kuttiali had a separate business of his own and appa- 
rently in his own name, since 1878. It is not seriously contend- 
ed before us that that business belonged to the tarwad and it 
could hardly have been so contended, considering that Bachi- 
kutty being an anandravan he would not have the authority to 
carry on any trade on behalf of the tarwad. When he died all 
his properties including the assets of the business were inheri- 
ted by the Kochipalli Tarwad of which he was a member. It 
may be taken to be proved that the Ist defendant who became 
the karnavan on Bachikutty’s death continued Bachikutty’s trade 
along with Bachikutty’s son the 2nd defendant who, as already 
stated, is a member of a different family. This is the finding 
of the Subordinate Judge and it is amply supported by the 
evidence and the facts of the case. The Ist and the 2nd 
defendants purported to have acquired Bachikutty’s business 
under an oral bequest from Bachikutty and these two persons 
Obtained a succession certificate to collect the debts due to 
Bachikutty. In that petition, Exhibit U, they alleged that 
‘the deceased made a verbal will on the 22nd of April 
1908 @. ¢, shortly before his death) that the outstandings 
due to him should be collected by the Ist petitioner the 
direct anandravan of the deceased and the present karna- 
avan of the tarwad (medning the lst defendant) and the 
2nd petitioner the son of the deceased and that the 
business of the deceased should be conducted jointly by the 
two petitioners together”. It does not appear that there was 
any oppisition on behalf of any of the members of the Kochi- 
palli Tarwad to the petition; and on the strength of the alleged 
will and the certificate so obtained the Ist and 2nd defendants, 
members of the two different tarwads, continued to carry on 
Bachikutty’s trade. The debts now in question were incurred 
in the course of that business by the first two defendants for it 
is proved that when Bachikutty died he left no debts. 


1. (1909) I. L. R. 82 0,851, 
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In the absence of a valid bequest the trade assets including 
the outstandings and the goodwill, if any, would be inherited 
by.the tarwad and there can be little doubt that the alleged 
oral will of Bachikutty, if true, is not valid. The pro- 
visions of the Malabar Wills Act, V of 1898 are, to my mind, 
clear on the point. S. 9 of that Act says; “AIl wills an3 codicils 
made on or after the date of the commencement of this Act 
within the Presidency of Madras, and all such wills and codicils 
made outside the said Presidency so far as relate to immovea- 
ble property situated within the said Presidency, must be execut- 
ed according to the rules” laid down therein. And those rules 
contemplate that the will must be in writing and signed by the 
testator and attested by two or more witnesses. The conten- 
tion on behalf of the respondent that only wills relating to im- 
moveable property are required to be in writing is manifestly 
untenable, because that section and other sections of the Act 
undoubtedly imply that all wills made within the Presidency, 
whether relating to immoveable property or other properties, 
must be made in writing, And tt may be taken that so far as 
the Ist defendant the karnavan of the Kochipalli Tarwad is con- 
cerned the tarwad having inherited the assets of the business in 
the absence of a valid bequest he.as karnavan could not acquire 
any right to it by adverse possession against his tarwad. That 
would not apply to the 2nd defendant who isa stranger to the 
tarward. The question, however, now is not as to the right of 
the tarwad to the assets of Bachikutty’s trade but as to their lia- 
bility for debts incurred in the course of the trade by the 1st 
defendant and the 2nd defendant. The properties of the tar- 
wad which are sought to be made liable for these debts were 
not acquired by the Ist defendant or by him and the 2nd de- 
fendant with the profits Of the business but had been acquired, 
mainly, as already stated, by the two preceding karnavans, 
Kunyi Kuttiali Haji and Bachikutty with the income of their 
private and separate business. 


The question, therefore, that has to be determined is 
whether the karnavan of a Malabar tarwad is entitled to carry on 
a trade on behalf of the tarwad and thus saddle the tarwad 
with liabilities arising in the course of that business. It is 
a significant fact that neither ‘the learned pleader for the appel- 
lant nor the learned counsel for the respondents has been able 
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to bring to our notice a single instance of a Malabar tarwad 
carrying on trade in its corporate capacity. On the other hand, 
there are numerous instances in this Presidency of trading 
families governed by the ordinary Hindu Law, in tact, there 
are trading castes like Nattukotta1 Chetties in which most 
families carry on trade as the concern of the entire family. In 
such cases, all the properties of the family which may and often 
do consist of minors are liable for trade debts. The nature 
of the liability of a member ofa joint Hindu family for debts 
incurred in the course of an ancestral trade was fully discussed 
by Chief Justice Sausse of the Bombay High Court in the 
oft-cited case of Ramlal v, Lakshmichand,1 and the law laid 
down there may be taken to be the accepted law in all the 
Presidencies. It is stated at p. Ixxi. “the case of Petuim Doss v, 
Ramdhone Doss 2 before Sir L. Peel 1s an authority that an 
ancestral trade, like other Hindu property, will descend upon 
the members of a Hindu undivided family ; and we think that 
such a family can, by its manager or its adult members acting as 
into managers, enter co-partnership with a stranger. In carry- 
ing on such a trade, infant members of the undivided family will 
be bound by allacts of the manager, or the adult members acting 
as managers, which are necessarily incident to and flowing out 
of the carrying on of that trade, whether it be singly or with a 
co-partner. The power of a manager to carry on a family trade 
necessarily implies a power to pledge the property and credit of 
the family for the ordinary purposes of that trade.” In that case 
the trade was carried on by a Hindu widow, who had succeeded 
to it as the heiress of her deceased husband. To the same effect 
are the rulings of this Court: See South Indian Export Com. 
pany v. Subbier 3, and Malaiperumal Chettiar v. Arunachala 
Chettiar £. See also Joykisto Cowar v. Nittianund Nundy 5. 
In Raghunathjt Tarachand v. The Bank of Bombay 6, Chanda- 
varkar, J., tracesthe law on the subject to ancient authorities, 
He observes at page 76: “According to Hindu law-givers 
from Manu downwards, traders formed a part of the Hindu 
polity, and the profession ‘of trade was meant for the 
third and last of the twice-born castes, namely, Vaishyas. 


(1861) 1- B. H. O. R. App. Li. 

(1884) Taylor, Rap. 279: (2 Ind. Deo. 0. S5) 168. 

(1915) 28 M. L. J. 696=(1915) M. W. N. 488 ab 499. 

(1917) 6 L. W. 417. 5, (1878) I. L. R. 3 Cal. 788 at p. 740. 
(1909) I. L. R. 84 Bom. 72. 
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The Brahmins and the Kshatrias were allowed to trade 
only in case of necessity and in times of distress. There 
are special rules laid down for traders. Where a caste ora 
joint family takes to trading and that is handed down from one 
generation to the next and so on, it is called a trading caste or 
a trading family and trade becomes its duty or practice. In that 
case the duty or practice is called Kulachara,” Later on at p. 
81, “Where a minor is a co-parcener in a joint family, his share 
in the family property is liable for debts contracted by his 
managing co-parcener for any family purpose or any purpose 
incidental to it. Ifthe family is a trading firm, the same rule 
must apply with this difference that the term family purpose 
or purposes incidental to it must here give way to the expression 
trading purpose or purposes incidental to it, having regard to the 
nature and objects of the family business”. On the other hand 
the manager of a joint family is not entitled to embark on a 
new business, that is, which is not a family or ancestral busi- 
ness and bind the members of the family with liabilitirs incur. 
red in the course of it. (See D. McLaren Morrison v. S. Versch- 
oyle 5.) 


Here what the family of the Kochipalli Tarwad inherited 
‘was not a business carried on by Bachikutti as karnavan of the 
tarwad but only a private and separate concern of his own. 
Therefore, it could not be said that the present case falls within 
the principle of the rulings above mentioned. Even supposing 
that that principle could be applied to a Malabar tarwad, it 
cannot be baid that trade is the chief occupation or Kulachara 
of the Nairs who mainly form the community in which the 
legal conception of a tarward is the peculiar feature of the 
family system. One of the earliest’ cases in regard to the 
competence of a Karnavan to engage in commercial pursuits on 
behalf of the family was raised in O. S. No 14 of 1874 on the 
file of the Subordinate Judge of North Malabar—Mr. K. Kunjan 
Menon. That learned judge held “Itis clear that as a rule the 
coffee or cardamom trade is not within the o:dinary scope of a 
Karnavan’s authority. It was simply a private concern which 
he chose to carry on. A Karnavan is simply a manager of 
the common property of the members of the tarwad who are all 


— tt 
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5. (1901) . 60. W. N, 429 at p, 458. 
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joint tenants with him. This position entitles him to pledge their 
credit for all purposes requisite for the preformance of the said 
duty and no further. The carrying on of a trade like this 
was clearly without the ordinary duty of a Karnavan and 
any liability he has incurred in the carrying on of it must be 
presumed to be an individual one. The Judgment of the High 
Court in the appeal against the Subordinate Judge’s decree is 
not available but the above propositions were apparently con- 


‘firmed as the decree would show. 


A similar question arose in another case, Suit No. 145 of 
1885 which came up on Second Appeal to the High Court. 
This Court directed the Subordinate Judge who had heard 
the first appeal to try two issues, “whether the trade carried 
on by the Karnavan was carried on with the knowledge 
and consent of the tarwad,’ and “whether the amount 
secured by the bond sued on was borrowed by the Karnavan 
for the purposes of that trade.” Mr. K. Kunjan Menon 
in his finding on the issues remitted to him observed in 
that case ‘‘ His evidence, read as a whole, would clearly lead to 
the conclusion that the trade he carried on was his own private . 
trade, and mercantile pursuits do not usually fall within the 
scope of the ordinary duties of a Malabar Karnavan. a 
He does not say that any part of the plaintiffs money was 
utilised by him for his own trade, and there is nothtng to show 
that the trade he carried on was a family trade or that the Other 
members assented to his carrying on such trade. 2 
Even granting that this explanation is false, the mere fact that 
the anandravans of a tarwad had agreed to pay off a portion 
of a trade-debt contracted by their Karnavan cannot, in itself, 
render the tarwad liable for all his debts cantracted in such 
trade, unless there is clear evidence that the trade was a family 
trade or that the other members were assenting parties to such 
trade, and, as the evidence now stands, I have no alternative but 
to return a finding in the negative on both the issues remitted 
to me for trial.” That finding was accepted by -the High 
Court and a decree was passed accordingly. The fact that the 


.male members of a particular Malabar tarwad habitually pursue 


trade as their occupation would notin itself make the trade 
which an individual member carried on on his own account and 
which on his death is inherited by the tarwad, a family concern 
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unless the tarwad inheriting the assets of the deceased member's 
trade can be held to have continued it as the business of the 
tarwad through its Karnavan. Can, then, the Karnavan at his 
option and without any special authority or consent of his 
tarwad carry on such a trade on behalf of the family and not 
merely for the purpose of winding it up? That again depends 
on the more general question wheher the carrying on of trade 
ig within the scope of his ordinary authority as Karnavan. 

The legal incidents of a Malabar Tarwad differ in some 
important respects from those of an ordinary joint Hindu 
family. In the case of the latter, each member of the family 
has a share in the family properties which he can. enforce by 
partition and which he can alienate at least according to the 
law in this Presidency. The member of a Malabar Tarwad is not 
entitled to any share and he cannot sue for partition. All that 
he is entitled to is maintenance from the family properties. 
But neither the manager of an ordinary joint Hindu family 
nor the Karnavan of a Tarwad can alienate the family property 
without necessity. It may be said generally that, as regards 
_ the disposal of the income, the karnavan of a tarward has a 
much larger discretion than the manager of a jointfamily. The 
ordinary function of a karnavan, however, is to manage 
the family property to its best advantage and maintain the 
members of the tarwad in a manner benefitting the position of 
the tarwad. The law is well summarised in one of the older 
decisions of this Court in these words: “In cases where the 
Marumakkathayam rule ‘of inheritance prevails the property is 
considered indivisible, ‘thee management thereof and the 
collection of the rents and income being invariably ves- 
ted in the senior male on whom devolves the duty of providing 
for the support and maintenance, as far as the funds wi)l admit, 
of the ather branches of the family, especially of the women 
and children.” (See Moore’s Malabar Law p. 95). Then at page 
99 the learned author cites another judgment of the High Court 
(Kernan and Kindersley, JJ.) in which the position of a karnavan 
is thus described : “In him (i e, the karnavan) is vested actually 
(though in theory in the females), all the property, moveable 
and immoveable, belonging to the tarwad. It is his right and 
duty to manage alone the psoperty ofthe tarwad, to take care 
of it, to invest it in his own name (if it be moveable) either on 
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loans on kanam or other security, or by purchasing in his own 
name lands, and to receive the rent of the lands. * * * His 
management may not be as prudent or beneficial as that of 
another manager would be, but, unless he acts mala fide or with 
recklessness or incompetency, he cannot be removed from such 
management. Almost the only restraint on him in such manage- 
ment is that he cannot alienate the lands of the tarwad.” In 
P.P. Kunahamod Hajee v. P.P. Kuttiath Hajee, 1 this is how the 
law is stated by Turner, C. J., and Muthuswami Aiyar, J., at P. 
175: “ The respect for elders which is a marked feature of all 
Hinduism is nowhere stronger than in Malabar, and, conse- 
quently, although the individual interest of the manager of a 
tarwad in tarwad property is considerably less than that of a 
manager of a ‘Hindu family, he has, in the management of the 
tarwad property, somewhat larger powers than are accorded 
to a Hindu Manager. While, equally with the manager of a 
joint Hindu family, be is incompetent to alienate the estate 
without the consent of the other members of the tarwad, except 
to supply the necessities of the tarwad or to discharge its obli- 
gations, he can not only make leases at rack-rents ordinarily for 
the term of five years for cultivation, but also leases with fines 
repayable on the expiry of terms, in the nature of mortgages 


(kanams and ottis) in which little more than a right to redeem 
may be left to the family.” 


I am unable to find that the pursuit of trade comes within 
the ordinary powers of a Malabar Karnavan within the rule 
enunciated in the passages I have cited. I take it, therefore, 
that the unreported cases referred to above correctly indicate the 
circumstances in which the members of'a Tarwad can be held 
to be bound by debts contracted by a Karnavan in the course 
of a trade carried on by him ; that is to Say, it must be shown 
that the business was a family business as explained above or 
that the members of the tarwad consented to the trade being 
carried on behalf of and for the family. As regards such con- 
sent, the presence of minors in the family would give rise to 
difficulties. But assuming that the consent of the adult 
members would be sufficient—and as at present advised, I am 
rather inclined to think it would—I have to see whether the 


evidence in this case makes out sych a consent. There is no 





1 (1881) I. L, R.8 Mad. 169. 
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evidence to show that any of the anandravans took part in the 
business or helped the 1st defendant in the conduct of it. The 
defendants however tried to suppress the accounts and it was 
only two days before the closing of the case that they were 
produced. The writer of the accounts examined by the plaintiff, 
as observed by the learned Subordinate Judge, was not willing to 


render any assistance to the plaintiff. From the accounts, such, 


as they are (Exhibit A series) itis difficult to come to a 
definite conclusion that the proceeds of the business were used 
for the benefit of the members of the family. That some portion 
of the income might have been so utilised by the Ist defendant 
who was the karnavan may be taken for granted. But without 
any clear evidence as to the amount of the income from the 
business which was so spent, or the way in which it was spent, 
for the benefit of the family and as to whether any of the mem- 
bers were aware of the source from which such moneys came, it 
is not possible to draw any very definite conclusion. The only 
other evidence on which reliance is placed on behalf of the 
appellant consists of certain statements made by the Ist defen- 
dant. In Exhibit EE a power of attorney executed by him in 
favour of the 2nd defendant in 1912 there is a passage to this 
effect: “ As I desire to go to Calcutta on trade business, I here- 
by entrust you to manage till my return all properties, moveable 
and immoveable, and also all trade concern that appertain to 
Kochipalli Tarwad and to cause the same to be managed 
and conducted; and you have undertaken to do this, and 
you are to conduct my trade business with my partners and 
cause the same to be conducted, to conduct renewals of 
tarward properties, etc.” This cannot be- said to be at 
alla clear statement that the trade belonged to the tarwad. 
Then in Exhibit XI which is a power of attorney execu- 
ted in the year 1910 he speaks of “our joint trade” which 
would prima facie read as belonging to himself and the 2nd 
defendant. It has already been noticed that soon after the death 
of Bachikutti, he and the 2nd defendant obtained a succession 
certificate on the allegation that the trade had been bequeathed 
to them by Bachikutti and not bequeathed to them on behalf of 
the tarwad. Upon these facts, though the matter is not free 
from doubt, I am not prepared to differ from the conclusion of 
the learned Subordinate Judge that it was not proved either that 
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the trade which gave rise to these liabilities was a family busi- 
ness or that it was carried on by the Ist defendant with the con- 
sent of the members of the tarwad. Thereis also evidence, as 
pointed out by the Subordinate Judge, that the plaintiff and 
other creditors who dealt with defendants Nos. 1 and 2 acted 
under the belief that the trade carried on by them was their sepa- 
rate trade. 

I, therefore, concur in the conclusion of my learned bro- 
ther whose judgment I have had the advantage of reading, that 
the appeals should be dismissed with costs. 

The memoranda of Objections are not pressed and are also 
dismissed with, costs. 

Spencer, J.—The outstanding question in all these appeals is 
whether the trade conducted by the 1st and 2nd defendants, who 
are the karnavans of Kochipalli and Kottikollon tarwad respec- 
tively, was the trade of the tarwads or whether it was their in- 
dividual trade. Upon the answer to this question depends the 
liability of all the junior members of the tarwads. As the 
plaintiff did not press his case against the 2nd defendant's tar- 
wad we have only to consider the liability of the defendants in 
respect of the Kochipalli tarwad, Decrees have been. given 
against the 1st and 2nd defendants personally and the suits were 
dismissed as against the tarwads of the defendants. 

The history of the Kochipalli tarwad is given in paragraph 
5 of the lower Courts judgment. It appears from this that the 
trade was started by Kunhi Kuttiyali Haji and that up to 1873 
he was trading as a partner with a stranger named Mammi 
Kutti. Under Exhibit LL he bought out this partner in 
1873 and thereafter traded with his own brother Assam 
Kunhi. Bachi Kutti joined thts partnership. Kunhi Kut- 
tiyali Haji and Assam Kunhi were his cousins, that is to 
say, his mother’s sister's sons. At that time Bachikutii was 
not the karnavan of his tarward but he became so afterwards. 
Kunhi Kuttiyali Haji died in 1886, Assam Kunhi in 1907 
and Bachi Kutti in 1908. After Kunhi Kuttiyali Haji’s death, 
Assam Kunhi became involved in debts and his trade collapsed 
in 1901. Defendants 1 and 2 countinued the trade of Bachit. 
kutti after his death and in the course of the trade they executed 
the hundies, Exhibits BB and CC. series, which are the sub ject- 
matter of these suits, 
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The plaintiff has to prove that the defendants are liable 
upon these hundies. If this were a family with an ancestral 
trade it might be assumed that all the members of the family 
were liable for the trade debts. But we have not been referred 
to any case of a trading Tarwad with an ancestral trade like the 
trade of a family of Nattukottai Chetties or Marwadis in whose 
case a presumption would generally arise that the entire family 
credit and the joint family properties were devoted to the busi- 
ness of the family. See Malaiperumal Chettiar v. Arunachala 
Chettiar + in which such a presumption was raised in the case of 
a Nattukottat Chetti family. There are other cases of Nattu- 
kottai Chetti families in which similar presumptions have been 
raised. The Subordinate Judge has found that in this case all the 
male members of thisTarwad have taken trade as their occupation. 
But he observes that “in the case of Marumakkathayam Tarwads 
it should be admitted that Tarwad trade is very rare.” The de- 
‘fendants are Mappillas following Marumakkathayam law. The 
junior members of a Tarwad cannot compel the Karnavan to 
partition the family property nor can they ask him for accounts 
of the manner in which he spends the family assets. Even in 
the case of a Hindu family it has been held in Vadijal v. Shah 
Khushal that there is no presumption that all the co-parceners 
are partners in the business because one of the persons carrying 
on business is a co-parcener in a joint family, and that partner- 
ship has to be proved by evidence of an agreement to combine 
property, labour and skill in the business and to share the profits 
and losses thereof, In the case of a co-parcenery it must be 
shown thatat least the family funds were utilized in order to 
start the business. There is no evidence here that the tarwad 
properties were made use of in the first instance. It is only 
proved that the properties of the tarwad were acquired by the 
trade of the male members. There is no presumption of law 
that properties acquired by one member of the tarwad in his 
own name belong to the tarwad, and thatis a matter which must 
be proved like any other question of fact, see Govinda Panniker 
v. Nani ®. In the case of families governed by the ordinary 
Hindu law there are certain trading castes among whom 
trade becomes the duty or habit of a particular caste and 


1. (1917)6 L. W. 417. (1902) I. L, R. 27 Bom, 157. 
$. (1911) I. D. A 36 Mad. 804. 
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itis handed down from one generation to the next, and in such 
a case the trade becomes one of the Kulacharas of the family 
and that fact attracts to itself all the necessary incidents of trade, 
such is the explanation given by Chandavarkar, J.,1n Raghunathjt 
Tarachand v. The Bank of Bombay? of the origin of trading 
families. It 1s difficult to conceive of the existence of a Kulachara 
among Mappillas who are Mussulmans by religion and follow 
either the Mahomedan or the Marumakkathayam law of 
succession. 

In Appeals Nos. 6, 12, 20 and 21-of 1875, this High Court 
confirmed a decision of the Subordinate Judge’s Court of North 
Malabar in which the learned Subordinate Judge made several in- 
teresting observations on the powers of Karnavans to bind 
their tarwards by trade transactions. He said that a 
Karnavan was certainly not authorised to embark on any 
hazardous enterprise by the usage obtaining in Malabar families. 
He observed that any Judge who had any experience in .Malabar 
and who had any idea of the constitution of Malabar tarwads 
could not for a moment doubt that the entering into any specu- 
lation connected with trade would be, not a duty of a Karn-` 
avan’s office, but an individual act of a person of an exterprising 
character and therefore it was an exception to the general rule 
to find Karnavans conducting trading operations on behalf of 
the tarwad. On the evidence he found that there was no 
hereditary trade made out in the case of the famlly in 
that suit. Buthe pointed out that the members of the tarwad 
had no power to restrain the’ Karnavan from carrying on an 
individual business of his own SO long ashe committed no 
misconduct and the law would not make them liable for his 
private debts. In Second Appeal No. 223 of 1887 the Subor- 
dinate Judge’s Court of North Malabar returned a finding ina 
case where the question was raised ‘whether the trade carried 
on by the Karnavan was carried on with the knowledge and con- 
sent of the tarwad’, that the trade carried on in that case was 
the karnavan’s private trade and the learned Subordinate Judge 
observed that “ Mercantile pursuits do not usually fall within 
the scope of the ordinary duties of a Malabar Karnavan,” 
and that “ the mere fact that the Anandravans of a tarwad had 
agreed to pay off a portion: of a trade-debt contracted by 


their Karnavan cannot, in itself, render the tarwad liable for 
oe f. (1908) L. L. R. 84 Bom. 12, O COo 
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all his debts contracted in such trade unless there is clear 
evidence that the trade was a family trade, or that the other 
members were assenting parties to such trade. In a case 
reporied in Sircar v. Unniravi Kunjen 1 where the Karnavan 
ofa tarwad rented an abkari farm jointly with a stranger 1t 
was held that the presumption was that it-was not the con- 
cern of the tarwad but the learned Judges declined to express 
any opinion upon the general question whether the Karn- 
avan of a tarwad was competent to bind the family by trade 
speculations. In the present case the onus clearly lies heavily 
upon the plaintiff to prove that the trade conducted by the Ist 
and 2nd defendants who happened to be the Karnavans of 
their tarwads, was in fact the trade of their tarwards. I will now 
deal with some of the more important documents. Exhibit EE is 
a power of attorney executed by the 1st defendant to the plain. 
tiff’s 5th witness. It contains the sentence “ All the powers of 
management and responsibility regarding all kinds of properties 
and the trade carried on in the town of Cannanore belonging 
to my Kochipalli tarwad rest with me’. Itis argued that the 
words “belonging to my Kochipalli tarwad’ govern both ' proper- 
lies’ and ‘trades’. If this were so, it would be a significant admis- 
sion that the tarwad owned some interest in the trade conducted 
by the Ist and 2nd defendants. But the language is ambiguous 
and the effect is neutralised to some extent by the use of the 
words “my trade’ and ‘my partners’ further on in the document. 
On the side of the defendants there is also the evidence of Exhi- 
bits X and XI which are Muktears executed by this lst defen- 
dant to Kochipalli Mahamad Kunhi and Kottikollon Mahamad 
Kunhi respectively two years before Exhibit EE. It is a mater- 
ial fact in defendants’ favour that separate documents were 
drawn up, one in favour of the lst defendant's Anandravan 
for the tarwad property and another in favour of his partner the 
2nd defendant, for the trade which he speaks of as our joint 
trade. Then there is Exhibit U an appplication for a succession 
certificate which was granted to the Ist and 2nd defendants on 
the strength of an oral will made by the deceased Bachikuttj 
to enable them to collect the debts left by Bachikutti, In it 
Bachikutti is described as the Ist petitioner’s Karnavan and 
the father of the 2nd petitioner. The certificate was granted 
ne ele CE ON pe 
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without any opposition on the part of junior members of 
Bachikutti’s tarwad. It is argued that an oral will made in 
Malabar would be invalid under the Malabar Wills Act, V of 
1898. This act applies to wills of all persons governed by the 
Marumakkathayam or Aliasantanam law whether they are domi- 
ciledin the Madras Presidency or not. It lays down that wills 
executed by such persons within the Madras Presidency, and 
even outside the Presidency if they purport to dispose of im- 
moveable property within it, must be executed in a certain 
manner, namely the testator must sign or affix his mark to the 
will and the attestors, of whom there must be two, must sign in 
his presence and by his direction. It is not distinctly declared 
in the Act that oral wills are not valid. But assuming that 
that is implied by the language of section 9, the inference of 
fact to be drawn in this case from the act of the parties would 

be the same. Bachikutti leaves his trade to be conducted after 
his death by the 1st defendant who happens te be the karnavan 

of his tarwad and by the 2nd defendant who is a total stranger 
and belongs to another tarwad. This is an indication that the 
trade was not considered by Bachikutti to be a tarwad trade. 

Similarly we find in 1873 Kochipalli Kunhi Kuttiyali sever- 
ing his connection with his then partner and taking in as par- 
tner, not his next anandiavan, but Only his younger brother. 
Exhibit MM series are extracts from the income-tax registers in 
which certain amount of income derived by house-rent is inclu- 
ded in the income-tax assessment of the Ist defendant and the 
2nd defendants’s brother (6th defendant in these suits.) There is 
nothing in these documents to prove that the Kochipalli tarwad 
admitted their liability to contribute to the income of the firm, 
The houses upon which house-rent is valued for the purpose of 
this income-tax case were houses belonging to the Kuttikoll on 
tarwad, No inference can be drawn against the Kochipalli 
tarwad from this circumstance. 

Exhibit Q is a judgment in Original Suit No. 485 of 1903 
on the file of the Cannanore Munsif’s Court in a suit brought 
by Bachikutti to recover a shop and Exhibit R is the appeal 
judgment in the same case. A question arose whether the 
plaint property was the self-acquisition of Kunhi Kuttiyali Haji 
and whether after his death it lapsed to the tarwad represented 
by the plaintiff in that suit. The District Munsif found that 
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the shop did not become the property of the tarwad. and that 
the plaintiff’s title, as Karnavan of the tarwad. to recover it was 
barred by limitation. The District Judge on appeal also found 
that the shop belonged to Kunhi Kuttiyali Haji exclusively and 
dismissed the appeal. Exhibit AA series are the account books 
of the firm, but as they have not been properly proved in evi. 
dence, no conclusion can be drawn from the entries therein. 


On the oral evidence the Judge has come to the conclusion 
that all the male members of the tarwad have taken up trade as 
their occupation. At the same time he says that there is no reliable 
evidence that the other members of the Kochipalli tarwad assist- 
ed the Ist defendant in his trade. In Exhibit Q, the judgment 
already referred to, it was found that the Anandravans did assist 
Kunhi Kuttiyali Haji in his trade. But the statements of the 
plaintiff’s 6th and 8th witnesses on this important point in this 
case have been discredited on account of their demeanours and 
therefore we cannot rely upon the fact as proved by the evi- 
dence in this case. The plaintiff’s 7th witness states that the 
tarwad jewels were pledged for trade purposes, but he admits 
in cross-examination that they were Mamu Haji’s wife's jewels. 
He also says that the 1st defendant admitted to him thai the trade 
belonged to the tarwad and he states that he has seen the members 
of the tarwad taking articles from the shop in the cantonment. But 
as this witness is the plaintiff in O. S. Nos. 2 and 29 of 1916 out 
of which appeals 375 and 254 of 1917 have arisen no weight can 
be given to his evidence. This man when getting a conveyance 
executed for a small portion of immoveable property (see Exhi- 
bit F) insists on all the tarwad joining but not so when he lends 
money to the extent of Rs. 14,000 to the 2nd defendant’s muk- 
tear. Hundis, Exhibits BB and CC series, have been signed by 
the muktear of the firm on behalf of the frm, Thereis no in- 
dication from these documents thatthe tarwad incurred any 
liability. In Exhibit DD the 2nd defendant and the 2nd defen- 
dant’s brother, who was his muktear, notified to one of the 
persons with whom they had dealings that they were trading in, 
partnership under the firm name of Kochipalli Hussain Kunhi 
and Kuttikolone Mamed Kunhi, that is, the name of the 1st and 
2nd defendants. These two persons belong to different tarwads. 


There is no evidence that the tarwad property has been used or 
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pledged in the business with the exception of the caseof the 
jewels already referred to as to which there is no clear evidence 
thatthe jewels did not belong to the individual women who 
wore them rather than to the tarwad as a body. 


On the whole I am of opinion that the conclusion formed 
by the Subordinate Judge that the plaintiff had failed to prove 
that the trade was that of the tarwad of Kochipalli was correct. 
So far as the custom of Malabar tarwadsis known it would 
appear to be an exception to the general rule to find a Karnavan 
conducting a trade on behalf of the tarwad, though of course 
any profit that might be made by any individual by trading 
would on his death become part of the tarwad assets. I must 
confirm the judgment of the lower Court and dimiss_ these 
appeais with costs. 


The Memoranda of objections have not been pressed and 
are dismissed with costs. 


A. S. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE BAKEWELL. 


Hallingal Moosa Kutti ... Appellant * (1st Defendant.) 





v 


The Secretary of State for India... Respondent (Plaintiff.) 


The Registration Act, S. 90 — Sub-S, 1 (d)—Lease by Government — Whe. 
ther falls within the description of “ other documents purporting to be or to evidence 
grants or assignments by Government of land or of any interest in land—Lease of 
land by Government in Malabar with a condition that lessee should nct erect build- 
ings on the land—Whether condition invalid under S. 19 of Malabar Compen- 
sation for Tenants’ Improvements Act, 1900—Crown Grants Act, Ss. 2 and 8. 


A lease of land by Government falls within the language of S. 90 (1) (d) of the 
Indian Registration Act and is covered by the expression ‘‘ other documents 


purporting to be or to evidence grants or assignments by Government of land or of 


any interest in Jand.’’ 

Munshi Lal v. The Notified area of Baraut 1 dissented from. 

The limits of the application of the ejusdem generis rule of interpretation of 
expression in statutes considered. 

A condition in a lease of land in Malabar by the Government that the lessee 
should not erect buildings on the land is saved from the operation of B. 19 of the 
Malabar Compensation for Tenants’ Improvements Aot by 8. 3 of the Crown 
Grants Act. 


* S. A, No. 1954 of 1918. 22nd July 1919. 
1. (1914) I. L. R. 86 All. 176, 
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Second Appeal against the decree of the District Court of 
South Malabar in A. S. No. 324 of 1918 preferred against the 
decree of the Court of the Principal District Munsif of Calicut in 
O. S, No. 118 of 1916. 

K. P. M. Menon for Appellant. 

The Government Pleader for Respondent. 

The Court delivered the following 


Judgment :—Two questions of some importance have 
been agued before us in this case. By Exhibit A the Ist defen- 
dant took a lease of certain lands near a Railway station from 
the Government. The lease was for three years and provided 
for arent of Rs. 150 per annum. It containeda clause that the 
defendant should not erect buildings on the land. Notwith- 
standing this undertaking he put up buildings on it. The suit is 
by the Secretary of State for ejectment. The defendant pleaded 
that as Exhibit A was not registered it was not admissible in 
evidence; and secondly that the provision restraining the defen- 
dant from erecting buildings is obnoxious to S. 19 of Act I of 
1900 of the Malabar Compensation for Tenants’ Improvements 
Act. Both these contentions were over-ruled by the. Courts 
below. We think they are right, 


It was argued for the appellant that the first question re- 
lating to registration is covered by Munshilal v, The Notified 
Area of Baraut 1, With all respect to the learned Judges we are 
unable to follow it. The learned Judges say that the words 
“ other documents purporting to be or to evidence grants or 
assignments by Government of land or of any interest in land ” 
in §. 90 clause (1) (d) of the Indian Registration Act should 
be read ejusdem generis with the preceding words sanads 
and inam title deeds. We see no ground for applying this 
principle of construction to the section. As was pointed out in 
Angus v. Dalton 2, we have first to ascertain from the language 
of the section the class of cases which were intended to 
be affected. Ifthe intention is clear the occasion for the 
introduction of the ejusdem generis rule of interpretation would 
not arise. (See also the other cases collected at p. 546 of 
Maxwell on the Interpretation of Statutes), In the present case 
the object of the legislaturesin enacting S. 90 of the Registration 
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Act seems to be to enumerate the class of documents executed 
by or on behalf of the Government which should not be affected 
by the previous sections relating. to registration. In. this view 
there is no ground for imputing to the legislature a restrictive 
scope of the Operation of clause (1). (d) of S. 90. Further even 
applying the principle we are not satisfied that a lease of land is - 
not of the same character as a sanad. As the learned Govern- 
ment Pleader pointed out there are sanads by Government and 
Zamindars which grant property on favourable terms. There- 
fore the idea implied in a sanad is not that of a gift without 
reservation. For these reasons we are unable to agree with the 
Allahabad High Court that a lease is not within the sub-clause. A 
further argument of the learned counsel for the appellant requires 


"alittle more consideration. He contended, and in this also he is 


supported by Munshi Lal v. The Notified Area of Baraut 1, that 
the words “grants or assignments by Government of land or of any 
interest in land ” would exclude a lease. We are unable to accept 
this contention either. Turning to S. 17 of the Registration 
Act we find in sub-clause 2 (vii) the use of the word grant, and 
that word is used with reference to transfers and receipts enume- 
rated in clause 1 (b) and 1 (c) of 8. 17. In that connection. the 
word has the meaning of transfer and does not denote a gift. 
We are therefore of opinion that the words ‘ grants or assign- 
ments of interest’ in S. 90 (1) (d) are comprehensive enough to 
include a lease. _ The document therefore is admissible in 
evidence.’ en o ` 


| The learned Judges of the Allahabad High Court got over 
the difficulty connected with the Crown Grants Act (XV of 1895) 
in a manner which we are unable. to accept as sound. | S. 2 of 
the. Act refers to “grant. or other transfer of land or of any 
interest therein.’ This language shows that the word grant, 
can be employed to denote a transfer of land. In the second 
place it is clear that all transfers of land of every description ` 
are within the operation of the section. Mr. Mencn’s suggestion 
that the Act is. confined to the transfer of prerogative rights 
possessed. by the Crown and not to oridinary incidents of a 
mercantile transaction in which the Crown may be engaged is 
opposed to the paii language of the statute. We find vous 





“1. (1914) LL. R. 86 All. 176 at 179 
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in Dost Mahomed Khanv. The Bank of Upper Indiat to support — Hallingal l 
this view. Moosa Kutti 


v. 
; i The Seore- 
On the second point, we feel no doubt that the wide tary of State 


language of S. 3 of the Crown Grants Act is conclusive. The aaa 
Government have specially armed themselves with powers 
which they have withheld from private parties presumably on 
the ground that they are not likely to misuse them. It is clear 
to us that these contracts are not within the mischief of S. 19 
of the Malabar Compensation for Tenants’ Improvements Act. 

We must for the above reasons confirm the decrees of the 
Courts below and dismiss the Second Appeal with costs. The 
appellant will have two months to remove the buildings erected 
by him. 

C. A. §. 


IN THE HIGH COURT OF JUDICIATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE BURN. 


Amanchi Venkatrama Sastrulu .. .Appellant.* (Defendant). 
v. á 
Nama Venkanna (Dead)and another ...Respondents (Plaintiff 
© andthe L. R. of the 
Plaintiff). 


Coniraci Act, S. 18—Damagss— M ode of assessment — Lease of lands — Failure 


. hi 
of lessor to put lessee in possession—Quanium of damages. Amanchi 


Venkatarama 
; Sastrulu 

S. 73 of tha Contract Act lays down a general rule for assessment of damages a 

whether they relate to moveable or jmmoveable property. In assessing damages Nama 

regard must be had to two considerations: (1) Whether the loss or damage Venkanna. 

naturally arose in the usual course of things from the breach or was sucli as the 

parties knew to be likely to result from the breach, and (2) whether the plaintiff 

hac the means of remedying the inconvenience caused by the breach and neglect- 


ad to avail himself of them. ` 


In a suit for damages caused by the failure of a lessor to put his lessee in 
possession of the lands demised, the measure of damages is the amount of net 
profits which the lessee could have derived from the lands during the period ho 
was out of possession. 


Zemindar of Viaianagaram y. Behara Suryanarayana Pantulu2 Relied on. 


‘ Mahamed Esa Khan v. Baboo Keshub Lal? not followed. 





* B.A. No. 1810 of 1917. 81st July. 1919. 
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Second Appeal against the decree of the Court of the 
Subordinate Judge of Cocanada in Appeal Suit No. 17 of 1916; 
preferred against the decree of the Court of the Additional 
District Munsif of Cocanada in Original Suit No. 238 of 1915. 

P. Narayanamurthi for Appellant, 

P. Somasundaram and C. Rama Row for Respondents, 

The Court (Seshagiri Aiyar and' Phillips, JJ.) delivered the 
following 

Judgments :—Sesha giri Aiyar, J,:—The defendant gave 
a lease of about 11 acres of inam land for 5 years to the plaintiff 
beginning with 1911. Before the cowle to the plaintiff the 
lands had been leased to another person. The plaintiff attempt- 
ed to take possession of the lands but was unable to get them 
in the first year. In the second year he was able to get posses- 
sion of a few acres and in the third year a few more. ‘The suit 
was instituted for damages for failure to give possession. The 
defence was that there was no undertaking to give possession, 
that the defendant did give possession of the lands that the 
damages were excessive and that the plaintiff was not entitled to 
maintain the suit. The District Munsif held that the suit was 
maintainable and following The Zamindar of Vizianagaram v. 
Behara Suryanarayana Pantulu 1 gave the plaintiff a decree for 
his share of the crops as estimated in the cowle Exhibit A. This 
decree was confirmed on appeal. 

In the second appeal it was not disputed that the suit was 
properly instituted. The only point seriously argued related to 
the measure of damages. Mr. Narasimha Rao relying upon 
Mahamed Esa Khan v. Baboo Keshub Lal ? contended that the 
plaintiff is only entitled to nominal damages. The general rule 
as to damages whether they relate to moveable or immoveable 
property is contained in S. 73 of the Indian Contract Act. 
Two considerations.arise in assessing damages: (1) whether the 
damages naturally arose in the usual course of things from the 
breach and (2) whether the plaintiff had means of remedying the 
inconvenience and has neglected to avail himself of them. In 
The Zamindar of Vizianagaram v. Behara Suriyanarayana + the 
learned Judges without discussing the question, under very 
similar circumstances like the present, say: “ The measure 
of damages is the amount of profits with interest thereon 
at 6 per cent. per annum which would have accrued to the 


1. (1901) I. L. R. 25 Mad, 587. 2. (1870) 14 W. R. 382. 
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plaintiff if he had been put in possession of the villages and 
was in enjoyment of the same during the term of the lease.” 
In my opinion the observations are fully supported by the 
English authorities. In Fletcher v. Tayleur 1, the defendant had 
contracted to build a ship which was to be delivered to the 
plaintiff in August 1854, It was not delivered till March 1855. 
It was held that as the primary object of the ship was to earn 
freight by carrying passengers, the measure of damages was the 
value of the profits which could have been obtained between 
the date fixed for the delivery and the date on which the ship 
was actually delivered. Wills, J., stated the law to be “ that 
the measure of damages for the breach of a contract for 
delivery of a chattel should be governed by a similar rule to 
that which prevails in the case of a breach of contract for the 
payment of money ” and concluded by saying ‘ the measure of 
damages in such a case as this was held by analogy to be 
the average profit made by the use of such a chattel.” In In re 
Trent and Humber Co. 2 the Lord Chanceller said: “The measure 
of damages is prima facie the same which would have been 
earned in the ordinary course of employment of the chattel in 
the time.” This principle was accepted as good law in The 
owners of the steamship ‘Gracie’ v. The owners of the steamship 
Argentino 8. In Jaques v. Miller 4, which was a case of an 
agreement to grant a lease Mr. Justice Fry after examining the 
case-law on the point said: “ The question of damages is a 
more difficult one.. Damages are claimed, in addition to the 
specific performance of an agreement, in respect of the delay 
which was caused by the defendant’s wilful refusal to perform 
his contract and the consequent loss of profit to the 
plaintiff. I think I am at liberty to consider what would 
have been the value of the possession of the premises to 
the plaintiff for the period between the 5th of September 1876, 
and the time when: he actually obtained possession of the 
other premises’. Although this case was overruled by 
Marshall v. Berridge ® on another question the principle as 
to damages enunciated by the learned Judge was accepted 
in Royal Bristol Permanent Building Society v. Bomacha 8. There 
are cases which draw a distinction between what are primary 


Se, 
1. (1855) 17 Common Bench Page 21. 2. (1868) 4 Oh. A. 112, 117. 
` 8. (1889) 14 App. Cas. 519. 4, (1877) 6 Ch. D. 158. 
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and secondary profits. Under the first heading profits or advan- 
tages which are the direct and immediate fruits of the contract 
are included. Under the latter class profits expected from de- 
pendent and collateral engagements entered into on the faith 
and in expectation of the performance of the principal contract 
are brought in. The decision in Mahabala Bhatta v. Kunhanna 
Bhatta 1 to which our attention was drawn belongs to the latter 
category. In the present case the parties must have contemplated 
that the plaintiff would have cultivated the lands in a husbandlike 
manner and that he would have derived profit therefrom. That 
undoubtedly is what is known as the primary profits, and there 
is noreason why the plaintiff should not be entitled to it, The 
principle is neatly stated in Sedgwick on Damages Vol. III, Sec- 
tion 984; “The general principle in this case is the same as in cases 
of refusal to convey although the Courts are more nearly agreed 
in adopting the principle of complete compensation for the loss 
of the bargain. The ordinary rule is to allow the ‘difference 
between the rental value of the premises for the term and the 
rent reserved.” In another place (section 187) it is stated: “The 
rental value of a building will be the measure of damages in an 
action for delay in delivering possession.” Applying this test to 
the present case it isthe net profit which the plaintiff would 
have derived, that should be awarded to him. The District 
Munsif was wrongin holding that the decree which he gave 
represented the net profit of the lands. From the evidence of 
the plaintiff it is clear that it was the gross produce. From this, 
deduction will have to be made for the expenses of the cultiva- 
tion and for the failure of season. if any, during the period for 
which damages are claimed. The amount which has been fixed in 
the contract should not be the criterion for assessing damages, 
Further as was pointed out in one of the cases already quoted the 
opportunities which the plaintiff had of renting other lands 
should be taken into account. Therefore before finally disposing 
of this case we must ask for a finding on this question 
namely :— 

(1) “What was the net profit which the plaintiff could 
have derived during the period he was out of possession P? 

The finding should be given on the-evidence on record 
within 6 weeks ; and 7 days will be allowed for objections. 

1, (1898) I. L R. 3l M. 872. 
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Phillips, J:—The question of quantum of damages is some- 
what difficult. In Mahamed Esa Khan v. Baboo Kashub Lal 1, it 
was held in a similar case that plaintiff was only entitled to 
nominal damages, but in this Court in The Zamindar of Vigia- 
nagaram v. Behara Suryanarayana Patrulu ?, it was held that the 
measure of damages is the amount of profit with interest at 6 
per cent per annum which would have accrued to the plaintiff 
if he had been put in possession and the issue sent down for 
trial was “ What is the amount of net profits......... which the 
plaintiff would have derived from the villages leased to him, if 
he had been in possession of the villages during the term of the 
lease ?” 


S. 73 of the Contract Act lays down the principles to be 
employed in assessing damages and embodies the principles of 
English law on the subject vide Jaques v. Miller 3 and Mayne on 
Damages, pages 64—66. The loss or damage must arise natur- 
ally in the usual course of things from the breach or'it must be 
such as the parties knew to’ be likely to result from the breach. 
In the present case it may be assumed that the plaintiff would 
have cultivated the lands if he had been put into possession. 
He would therefore be entitled to the net profits that he would 
have made by such cultivation. In considering what should be 
set off against the gross profits, I think it must be assumed that 
the cultivation was carried on entirely by hired labour, for if the 
profit is calculated on the assumption that plaintiff himself 
worked he would in the shape of compensation not only receive 
the value of thatlabour, but would be able to utilize the same 
labour for obtaining profit in some other direction. 


The explanation to section 73 further lays down that in 
estimating the loss, the means which existed of remedying the 
inconvenience must be taken into account. In the present case 
therefore while it may probably be said that plaintiff could not 
conveniently have obtained other land for the first year of his 
lease, the same assumption could not be made for succeeding 
years and evidence would be necessary to show that he could 
have mitigated the loss by taking a lease of other land. With 
these remarks, therefore, I agree in the order proposed. 

3. (1877) 6 Ch. D. 158. 
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[In compliance with the order contained in the above judg- 
ment the Subordinate Judge of Cocanada submitted that the net 
profit the plaintiff could have derived is as claimed in the plaint 
which amounts to Rs. 529 for all the 3 years together. ] 

This Second Appeal coming on for final hearing after the 
return of the finding of the Lower Appellate Court on the issue 
referred by this Court for trial the Court delivered the following 


Judgment :—We accept the finding and dismiss the 


Second Appeal with costs. 
A. V. V. 


-e — Oe 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENC-1.] 
PRESENT :—Sik JOHN WaLLis, CHIEF JUSTICE, MR. 
JUSTICE AYLING AND MR. JUSTICE SADASIVA AIYAR. 


Thattantavita alias Thattante Kandom ... Appellants.™ (2nd 


Veetu Parambil Parkum Chathoth counter-petitioner 
Vachali Rohini (dead) and others and her legal re- 
presentative). 

v. 
Puthalathad Kandi Kombi Aliassan ... Respondents. (Peti- 


tioners 1 to 8, Ist 
Counter- Petition- 
er and legal re- 
presentatives of 
deceased 7th Res- 
pondent), 

Indian Limitation Act, 1908, Art. 165 and 181—Application by judgment debtor 

for restoration of immoveable property in “excess of whit has been decreed— 


Whether falls within art. 165 or art. 181. 


An application by the judgment-debtor for the restoration of immoveable pro- 
baen deoread is not governed by art. 165 of the 


and others 


perty in excess of what has 
Limitation Act. Such an application is gover 


Act. 
Ratnam Aiyar y. Krishna Doss Vital Doss 1 overruled. 


Abdul Karim v. Islamunissa Bibi 2followed. 


Appeal against the order of the Court of the Temporary 
Subordinate Judge of Tellicherry, dated 5th March 1917 in A. 
S No. 596 of 1916, preferred against the order of the Court 
of the District Munsif of Nadapuram, dated 9th August 1915 in 
R. E. P. No. 516 of 1914 in O. S. No. 392 of 1913. 


ee A ee es 
* A.A. A.O. 106 of 1917, 25th April 1919. 
1. (1898) I. L. R. 21 M. 494. 2, (1916) I. L. R. 38 All. 389, 


nad by art. 181 of the Limitation 


| 
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The appeal coming on for hearing before (Ayling and 

Krishnan, JJ ,) The court made the following 
ORDER OF REFERENCE TO A FULL BENCH. 

Ayling, J :—This is of the nature of a Second Appeal 
against an order of the District Munsif of Nadapuram directing 
restoration to respondents 1 to 8 of certain property which he 
held to have been wrongly delivered to appellant under a 
decree of his Court. 


The sole question before us now is whether respondents’ 
application was time barred: and this turns on whether Arti- 
cle 165 of Schedule I Limitation Act is applicable to the case. 


Respondents were defendants in the original suit and judg- 
ment-debtors under the decree: and we ;are asked by theif 
counsel to hold that Article £65 only applies to applications by 
other persons under Order XXI Rule 100, and not to petitions 
by judgment debtors under 8. 47, Civil Procedure Code. 


On this point there is a conflict of rullings. In ‘Abdul 
Karim v. Islamunissa Bibi 1, the learned Judges held in a cares 
fully considered judgment that applications of this kind by 
judgment-debtors were governed by Article 181, and not Arti- 
cle 165. In this'view I fully concur: as also in the reasoning 
which supports it. On the other hand a Bench of this Court 
has held in Ratnam Aiyar v. Krishna Doss Vital Doss 2. that 
Article 165 applies ; the judgment is, in this respect of the 
briefest and assigns no reasons. 


With all respect I' think this view is wrong: but as it has 
never been over-ruled and is ‘reported in the regular series, I do 
not feel justihed in refusing to follow it without a reference to a 
Full Bench. 


I would therefore refer toa Full Bench the question of 
whether Article 165 of Sehedule I, Limitation Act is applicable 
to applications by a judgment-debtor for restoration of immove- 
able property in excess of what has been decreed. 


Krishnan, J., :—This appeal against appellate order arises 
from an application by 1 to 8 respondents against the appellant, 
under section 47 of the Code of Civil Procedure, for recovering, 
with mesne profits, possession of certain properties alleged to 

1, (1916) I. L. R. 38 All. 339, 2. (1898) I. L. R. 21 Mad, 494, 
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have been wrongfully taken possession of by him tn execution of 
the decree in O. S. No. 762 of 1909 from their lessee, the 9th 
respondent who was the 15th defendant in the case. Respon- 
dents 1 to 8 are the legal representatives of one Ahmed Kutti 
who was the 10th defendant in the suit. They had first put 
forward their present claim as a suit, O. S. No. 392 of 1913, but 
on objection being taken by the appellant it was converted into 
an application under section 47 as they are the representatives 
of the 10th defendant in O. 8. No. 762 of 1909. 


Both the lower Courts have held that they are entitled to 
the reliefs claimed by them, as the decree in O. S. No. 762 of 
1909 did not include the properties in question, and have direc- 
ted the properties to be redelivered to then with mesne profits at 
Rs. 20 a year. Appellants’ plea that the respondent’s application 
was time barred under Article 165 of the Limitation Act, having 
been made nearly 2 years and 11 months after possession was 
taken by him, was overruled ; the lower Courts holding that 
the 3 years’ rule of limitation applied, apparently under Article 
181, though they do not say so expressly. ) 


The appellant has again raised before us the same question 
of limitation. His learned counsel contends that Article 165 
applies and relies upon the observation in the case in Ratnam 
Ayyar v. Krishna Doss Vital Doss where the learned Judges 
say: “There can be no doubt as held by the lower Appellate Court 
that Article 165 Schedule IL Indian Limitation Act, is applica- 
able to a case where the applicant is a party bound by the 
decree as well as where he isa stranger (see Vaithilinga 
Muppanar v. Seethalakshmi Ammal. 2)” That observation ts no 
doubt directly in the appellants’ favour but the question was 
recently considered by the Allahabad High Court in Abdul 
Karim v. Islamunnissa Bibi è where the learned judges held, dis- 
senting from the view taken in the Madras Case, that Article 165 
did not apply to an application by a Judgment-debtor for resto- 
ration of immoveable property seized by the decree-holder in 
excess of what had been decreed ; but Article 181 applied. 

With all respect to the learned Judges in the Madras cases 
I am inclined to think that the view expressed in the Allahabad 
case is correct and should be adopted. I fully agree with the 


1. (1898) 1. L. R. 21 Masa. 2. B.A. A, O. No. 25 of 1889 (unreported), 
3. (1916) I L. R. 38 All. 389, 


PART XI.] THE MADRAS LAW JOURNAL REPORTS. 343 


reasons given by the learned Judges in that case and I need not 
repeat them. I would however add that if Article 165 should 
be read as applicable to an application like the present one 
under section 47, it would be equally justifiable to apply it to a 
defendant who claims to recover by way of restitution proceed- 
ings immoveable property taken by the decree-holder from him ; 
for he would also be a person dispossessed of immoveable pro- 
perty applying under the Code of Civil Procedure, and disput- 
ing the right of the decree-holder to be put into possession. It 
has however always been held that Article 181 is applicable to 
such a case. Further more as article 165 cannot by its terms 
apply to the recovery of moveable property or of money taken 
by the decree-holder in excess of what he is entitled to under 
the decree, the application of Article 165 to the recovery of 
immoveable property, so taken, will lead to the extra-ordinary 
position that in the case of the latter the Judgment-debtor will 
only have 30 days whereas in the case of the former he will have 


three years, a result that the legislature can hardly have intended. 


- The wording of Article 165 and its position in conjunction 
with Articles 166 and 167 would seem to indicate that it is pro- 
perly applicable only to applications under Order XXI, Rule 100 
of the Code of Civil Procedure. I may also observe that when, 
as in the present case, a person dispossesses‘another of proporty 
not included in the decree, it seems doubtful if the latter can be 
considered to be “a decree-holder”’ qua that property within 
the meaning of the Article. 


In Ratnam Atyarv. Krishna Doss Vitai Doss 1 there is no 
discussion of the question before us as the learned Judges merely 
follow the unreported case. It would also seem, as pointed out 
in Abdul Karim v. Islainunnissa Bibi 2 that the observation in it 
is in reality an obiter dictum as the Judges were dealing 
with the case of a minor, to whom they held no limitation 
applied. On examining the unreported case in Appeal against 
Appellate Order No. 25 of 1889 I find it is no doubt a 
decision in point. But the Judgment in it 1s based entirely 
on the absence of the words ‘ other than a judgment- 


debtor” in the Article. This is, no doubt at first sight an im-- 


portant point but I am inclined to think that it does not affect 


te raaa 
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the considerations in favour of the opposite view. It is only if 
the article can be applied to the case of a Judgment-debtor, that 
the omission will be material. But, if as I think, the article 
applies only to applications under rule 100 it was unnecessary 
and even incorrect to introduce an exception in favour of 
Judgment-debtors into it when the rule is sufficient to exclude 
them as it does. The form of the article is thus quite consis- 
tent with my view. 


J therefore agree to the reference to the Full Bench pro- 
posed by my learned brother. 


C. Madhavan Nair, for the Appellants. 
K, P. M. Menon for the Respondents. 
The Court expressed the following 


Opinion :—The Chief Justice :—The period of limitation 
prescribed by articles 165 and 168 may be traced back to Ss. 230 
and 269 of the Code of Civil Procedure, 1859, which dealt only 
with obstructions by and, dispossessions of, persons other than 
the defendant. The provision in section 230 was re-enacted as 
article 158 (now 165) of the Limitation Act of 1871, as follows: 
“Under the Code of Civil Procedure by a person dispossessed 
of immoveable property and:disputing the right of the decree- 
holder to be put into possession.” This, in my opinion, must 
be read as meaning “‘disputing the right of the decree-holder to 
be put into possession under the decree.” That. question had 
been decided against the defendant in the suit itself, and it was 
not open to him to raise it again .in execution. This shows 
that Article 158 was intended to apply only to a case covered 
by section 280 of the Code wherea person other than the defen- 
dant had been dispossessed, and that isin accordance with the 
ordinary presumption that no substantial alteration is intended 
when a particular provision is transferred from one statute to 
another. Article 158 of the Act of 1871 did not provide for 
applications by a decree-holder who had been resisted by third 
persons in taking possession under the decree, whereas Article 
160 (now 167) dealt with complaints in the case of court sales 
both by the purchaser and by persons dispossessed by him 
(section 269 of the Code of 1859). .In the Act of 1877 Article 
158 was re-produced as Article 165 and amended by’ inserting 
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at a salein execu- 
ed by extending it 
ers as well as by 
t of 1871), and by 
ning of disposses- 
by decree-holders, 


after decree-holder the words “or purchaser 
tion of a decree,’ and article 167 was amen 
to complaints of obstruction by decree-hol 
purchasers, (a case not dealt with by the Ac 
making it applicable to applications compla 
sion, not only by auction purchasers, but als; 
Both these cases were however covere PY Article 165 as 
amended, and the latter portion of this art cle was therefore 
not reproduced in article 167 of the Act of 1908. In A. A. A. 
O, No. 25 of 1889, which was followed} 1 Ratnam Aiyar 
v. Krishna Doss Vital Doss 1 the learr ed J udges relied 
on the fact that articles 165 and 167 25 not in terms 
exclude the judgment-debtor, but their a tention was not 
called to the fact that the articles were trans erred from the 
Code of 1859 where the restriction was to Ñ? found. They 
further observed that “unless the articles refer red severally to 
: there would be 
judgmeni-debtors as well as to third parties ct of 1877 in 

tautology.” There was however tautology in the 

either view, and in the Act of 1908 article 167 wal amended ag 

as to remove it. There isin my opinion noth S 1 these 

changes to show any intention of widening the SKPS of the 

article so as to make it appiicable to defendants. 


The decision in Ratnam Ayyar v. Krishna Doss Vital Doss ! 
having stood so long unquestioned in this Court and elsewhere 
I have felt great doubt as to whether we should not continue to 
follow it, having regard to the nature of the points decided, on 
the principle of stare decisis. The legislature has however 
itself restricted the scope of Article 165 by restricting in the 
Code of 1908 applications by third parties under Order XXI 
Rule 100 to applications with reference to property covered by 
the decree or sale in pursuanee thereof, and the fact that this 
procedure is not now ‘applicable to complaints by third parties 
of dispossession of property not covered by such decree or sale 
appears to me to afford an additional reason for exclud- 
ing from the scope jof the articles similar complaints by 
defendants who, as am satisfied, were never intended to 
be covered by it. I think moreover that the rights of defend- 
ants are sufficiently r@stricted by their being required to apply 
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Caeeaeeer ere = - uy the period limited by article 181. Agreeing 
a a a e Abdul Karim v. Islamunnissa Bibi,+ I would 
overrule Kainam Aik ay v. Krishna Doss Vittal Doss 2 and answer 


Kombi 
Aliassan. 1 1 i 
the question in the negative. 





Ayling, J. Ayling, J :—! ; 


Sadasiva ; : 
Aiyar, J. Sadasiva Ayari J .—In this case, I shared with my Lord 


(if Fens ca y say so) the hesitation he felt in overrul- 
ae K ecISIOR in Ratnam Aiyar v. Krishnan Doss Vital 
POS x: þm lam ¢ onvinced after reading his opinion that that 
decision is erroneol l 

- hs. As cases of wrong delivery of judgment- 
debtors’ property 1 l l 
, ; excess of that decreed are rare and as it 
is very unlikely tha 4] d'h b edan 
ienatonsd. many titles cou ave been created arising 
troma ae at f such property by decree-holders to pur- 
ee v = 4 i ved the title to have been prefected by the 
derame J“ SM ent-debtors to file their applications within the 
shorter period of... an 
Toei limitation till now prevailing, and as most of 
even tose Hs would have been perfected by the lapse of 3 


j th . 
years Since dates of such alienations, I agree in the answer 
proposed by. 
C 


gree. 


‘my Lord. 
AS. 
a WA! HIGH COURT OF JUDICATURE AT MADRAS. . 
ee PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI. 
Koppanna Chelamiah ... Petitioner * (Plaintiff-) 
v. 
Sree Raja Datla Suryanarayana e.. Respondents (Defendants) 


Jagapathi Raju Bahadur Garu 
and others. 
Contribution—Suit for—Hvidence—Judgment in suit which is the basis of the 
Koppanna claim for contribution — Admissibility—W eight to be atlached to the judgment. 
aden In a suit for contribution the judgment in the suit which is the basis of the 
Datla Surya- suit for contribution is admissible in evidence. And,,if in the suit for contribu- 
narayana. tion, the prior judgment is filed, and no other evidence is adduced by either 
patty, the court is entitled to base its decision o i the findings in the previous 
judgment. i 4 
Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of)the Subordinate Judge 
of Cocanada, dated the 19th Septembr 1917 in B. C. S. 
No. 116 of 1917. | 


* ©. R. P. No. 870 of 1918. 10th March 1919. 
1. (1916) I. L. R. 88 All. 339 2, 1898) I. L. R. 21 Mad. 494. 
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K. P. Shanmugam Pillai for the petitioner. 

C. Rama Rao for the respondent. 

The Court delivered the following . 

Judgment :—The suit out of which this petition arises 
was for contribution in respect of costs awarded by the decree in 
O. S. No. 41 of 1909 paid by the plaintiff. The sum paid 
by plaintiff was according to the decree in O. S. No. 41 of 1909 
payable by plaintiff and defezdants jointly. The suit was to 
recover possession of property which was trespassed upon by 
the defendants and a decree was passed in favour of the plaintiff 
with costs. If the defendants were joint tort-feasors there 
would be prima facie no liability for contribution. The Subor- 
dinate Judge framed a preliminary issue as to whether the plain- 
tiff was in law entitled to recover any contribution for costs 
from the defendants. The judgment in O.S. No. 41 of 1909 
was filed as Exhibit I without any objection by the plaintiff, 
The Subordinate Judge states and it is not disputed before me 
that neither party*let in any evidence though time was given to 
them to do so. Each party filed a document (plaintiff filing 
Ex. A and defendant Ex. I). The Subordinate Judge referred to 
the findings in the judgment. Ex. I which show that the defen- 
dant in that suit not only trespassed but fabricated false docu- 
ments to defeat the claim of the plaintiff in that suit and held 
that no suit for contribution would lie under the circums- 
tances. 

Objection is taken that the judgment in O. S. No. 4] of 
1909 is not admissible in evidence and reliance has been placed 
on Gobind Chunder Nundy v. Sri Gobind Choudhary 1 which 
follows the decision in Surender Nath Pal Choudhury v. Brojo 
Nath Pal Choudhury 2. 

Iam of opinion that the judgment ina suit which is the 
basis of the suit for contribution is admissible in evidence in a 
suit for contribution. As pointed but in Siva Panda v. Jujusti 
Panda 3 it is not open to the parties to impugn the propriety of 
the judgment though it will be open to the party from whom con- 
tribution is sought to show that “as between the joint debtors 
the plaintiff is solely liable or that he is not equally liable with 
the plaintiff or that both being joint tort-feasors in a sense in 

1. (1896) I. L. R. 24 Cal. 880. , 2. (1886) I. L. R. 18 Cal 352 (FB 


3. (1901) I. L. R. 25 M. 599, 
45 
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which on public grounds the right of contribution is negatived, 
the suit is not maintainable.” Ifit is not open to the parties 
to impugn the judgment I do not see how it can be said that the 
judgment in a suit to which all the parties to the suit for con- 
tribution were parties is not admissible in evidence. 


The decision in Surendra Nath Pal Choudhry v. Brojo Nath 
Pal Choudhury 1as pointed out in Tepu Khan v. Rajant Mohan 
Dass 2 has been considerably shaken by the decision of the Privy 
Council in Ram Ranjan Chuchkcerbutty v. Ram Narain Singh 8, 
and Bitto Kunwar v. Kesho Pershad 4, The preponderance of 
authority is in favour of the view that in cases like the present 
the judgment to which the plaintiff and defendants were parties 
would be admissible even though it may not be a judgment in 
rem or operate as res judicata. I need only refer to Tepukhan v. 
Rajani Mohan Das ? and Lakshman v. Amrit ® , 

As neither party adduced any evidence and as the judg- 
ment on the previous suit is admissible in evidence, I think the 
Subordinate Judge was right in basing his decision on the find- 
ings in the previous Judgment which show that the present 
plaintiff was a joint tort-feasor. In a suit for contributition 
the plaintiff must show some equity in his favour. There is 
none when two persons join together and trespass on the pro- 
perty of a third person.. l 

The petition fails and is dismissed with costs 


A. S. V. 


a See i a a 

1. (1886) I. L. R, 13 Cal. 352. 9, (1898) I.L.R, 25 Cal. 522 (P.B.) 

3. (1894) I. L. R. 22 Cal. 553=5 M. L. J. ?. 4. (1896) L. R. 24 I. A. 10, 
5. (1900) I, D. R. 24 Bom, 591, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:;—MR. JUSTICE BAKEWELL aa MR. JUSTICE’ 


PHILLIPS. ; 
Annammal; minor by guardian Venkatarama.: 4ppellant* 
Vathiar | (Defendant). 
v. PE ae 
M. V. Sambasiva Aiyar g Respondent 


(Plaintiff.) 


Jurisdiction—Submission to— Evidence of —Receiving SARON slp j ae 
diction and omitting to object to jurisdiction—Ex parte eoree—ValiditeSuit to 
declare its invalidity for want of jurisdiction—Maintainat "1—0. P. C., 8. 23— 
Applicability of principle of. i ; 

In a suit brought in the High Court, in the exercise of its ordinary aig 
civil jurisdiction, for the recovery of certain jewels or payme ‘ o: their value, the 
plaint contained no averment showing that the cause of oe eae ie 
arose within the local limits of the jurisdiction of the High OO% ny ae 
that the defendant resided within the local limits of its juris: ef sn A kaoni i 
ant received a summons from the High Court while he was in seals n j 
time took no objection to the jurisdiction of that court if : al adked AnaL 
another summons should be sent tc him. Be did not appear ae pea on 
suit and an e% parte decree was passed against him, He appl s W ak d pra 
to sat aside the ex parte decree on the ground that he had ee a 
summons but his application was dismissed and the order di ait pi an icia S 

Aa 
firmed on appeal. In a@ suit filed by him in the Sub-C and eerie sey 
declaration that the decree of the High Court was nul ^” Nie aa 
jurisdiction, Held, that he must be deemed to bave submitte atte a diction 
of the High Court and could not therefore subsequently ques : 
The principle of 8. 21, C. P. O. is applicable to the case. 5. mott tol 
; DISTLIC ourt o 
Second Appeal against the decree of the rae 
; i ains e qecree 
Tanjore in A. S. No. 281 of 1915, preferred ag 
of the Court of the Subordinate Judge of Tanj 
ð of 1914. i and S. Vaidhi 
F - i e = 
T. R. Ramachandra Aiyar, S, Rangachariar 
nadha Aiyar for Appellant. 
K. 8. Jayarama Aiyar for Respondent. 
The Court delivered the following 






of the High Court, made in the exercise of its ordinà 
civil jurisdiction, against the plaintiff for the return 


brought a suit in the court of the Subordinate Jud lof 
Tanjore for a declaration that the decree is null and void anà i 
no effect on the grounds of fraud and want of jurisdiction. Ti 








* 8. A. No. 992 of 1918. 10th April, 1919. 
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} 
lower appellate Court has found that there was no fraud on the 


part of the defendant and the question to be decided in this 


appeal is whether the decree is void for want of jurisdiction. 


A m er. in the High Court by the defendant alleged 
; blaintiff resided with his wife at No. 295 
Venkataramier Street, George Town, Madras, that is within the 
local limits of the l jurisdiction of the Court; that the (present) 
A mothi, entrusted some jewels ta her mother, the 
derendant Š (Present plaintiff’s sie) wife, and subsequently died 
at Vizagapatam, Where the (present) plaintiff was then employed; 
and that the (pres nt) plaintiff and his wife had failed to return 
a vig? 7 emand. The plaint alleged that the jewels 
Bs A ea custody of the (present) plaintiff's wife until 
e (present) defendant’s mother, and there was 
P a ot a conversion of the jewels within the juris- 
een ue \Frresent) plaintiff or his wife. The plaint theretore 
o nO javerment to support the contention that 
n = ion or part thereof arose within the local 
SO [sicion of the High Court. The High Court 
valie siatt An o entertain a suit of this nature and of the 
a iepen td its jurisdiction depended upon the residence 
pred within the prescribed area. 


The (prese l l 
answer dote aiy plaintiff and his wife did not appear in 
decree was pas: mmons issued in the suit, and an ex parte 
‘int hehad D eeft against the (present) plaintiff upon evidence 
and that this i served at the house mentioned in the plaint 
as his residence. , 


The preser ee : 
detet part! plaintiff applied to the High Court to set 
te decree on the ground that he had not been 
served with sum ~~ 8 ee 
mons. In his affidavit in support of this ap- 
mitted that a bailiff of the court told him that he 
s against him, and that he wrote to the Assistant 
the High Court requesting him to send the sum- 
fough the superior officer, and stated that be was 
Rently residing at Kumbakonam. The order dismissing 


pplication was confirmed on appeal. 







4 Many authorities have been cited before us with reference 
0: l D 
j judgment of foreign courts, but we are of opinion that they 


_Are not relevant to the question to be decided. The courts of 
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this country will not recognise the judgment of a foreign court, 
unless it complies with the prescribed conditions (Civil Proce- 
dure Code, S, 13), and one of the conditions is that the Court 
had jurisdiction in the particular case. 

In the present case the plaintiff is a subject of British 
India and resides within the Presidency of Madras and is there- 
fore subject to the process of its Courts. 

For the convenience of parties and for the better despatch 
of business of the courts the Legislature has prescribed the 
subject with which the several courts shall deal, and the areas 
within which they shall respectively exercise their powers, and 
has determined what person shall be subject to their process ; 
and it has provided that no objection as to the place of suing 
shall be allowed by any appellate or revisional court unless 
such objection was taken in the Court of first instance at the 
earliest possible opportunity, and unless there has been a con- 
sequent failure of justice. (C. P. C, S. 21) 

Upon the averments contained in the plaint presented to 
the High Court that court had power to enquire into their truth 
and if it found that the defendant was in fact resident within 
the local limits of its jurisdiction it had power to pass the decree 
prayed for. Each decree could not be set aside by the appellate 
court unless objection had been taken by the defendant in the 
prescribed manner. 


If its jurisdiction depends upon the existence of certain 
facts the court must decide upon the evidence whether they 
exist or not, and if upon the facts so found a subordinate Court 
has assumed jurisdiction the superior court will not interfere 
with its decision except by way of appeal, (See Monisha Erad v, 
Siyali Koya 1, Revell v. Blake ?, and Gomatham Alamelu v. 
Komandur Krishnamacharulu 8). 


“ Where an inferior Court has no jurisdiction from the 
beginning, a party by taking a step in a cause before it does not 
waive his right to object to the want of jurisdiction. But juris- 
diction is sometimes contingent ; in such case, if the defendant 
does not, by objecting at the proper time, exercise his right 
of destroying the jurisdiction, he cannot do so afterwards.” 


-1 - (1887) I. L. R. 11 Mad. 220 (FB) 2 (1878) L. R 8 C. P. 583. 
3. (1903) I. L. R. 27 Mad. 118). 
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(In re Jones : Jones v. Jones! per Erles, J., cited in Moore v, 
Gramjee? ). 

The plaintiff received a summons from the High Court 
while he was in Madras and at the time took no objection to 
the jurisdiction of this Court but merely asked that another 
summons should be sent to him, This Court had therefore to 
determine whether it had jurisdiction. Acting on the aver. 
ments in the plaint, the return on the summons, and the failure 
of defendants to raise any objection it decided that it had juris- 
diction and disposed of the suit. Although S. 21 of the Code 
of Civil Procedure is not applicable to the facts of this 
case, there is no reason why the principle underlying should 
not be applied. The principle is that no objection to the place 
of suing shall be entertained unless it is taken at the earlies| 
opportunity. All courts in this Presidency so far as original juris- 
diction is concerned, are local courts, and there is no court 
exercising original jurisdiction over the whole Presidency. It 
therefore a court has jurisdiction to try a suit ofa particular 
nature, the fact that it has not territorial jurisdiction over the 
suit is a matter of minor importance and will not be deemed to 
be a matter destroying jurisdiction unless the objection to 
jurisdiction is taken at the earliest possible opportunity. In 
this case plaintiff by receiving summons and raising no 
objection must be deemed to have submitted to jurisdiction. 
Although such submission would not be effectual, if the 
Court, apart from the question of territorial jurisdiction, 
had otherwise no jurisdiction, it is held to be effectual ori 
a question of territorial jurisdictioñ (Vide the provisions of S. 
21 of the Code of Civil Procedure). In the present case there- 
fore plaintiff must be deemed to have submitted to jurisdiction 
and cannot subsequently raise the question again in another 
court. The cases in Nusservanjee Pestonjee v. Meer Mynodeen 
Khan Wulluddeen Sudrsodeen Khan Bahadur? and Alderson v, 
Pallier 4 are no authority to the contrary, for there the juris- 
diction depended on the questions other than territorial. 

We are of opinion that the remedy open to the plaintiff 
was that provided by S. 21 of the Code and that he has no 
other remedy. 


1. 19L. J. (Q. B) 257 2. (1890) 25 Q. B. D. 244, 
8, (1855) 6 M. I. A, 184. 4. (1901) 2 K. B. 638. 
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The decree of the lower Courts are set aside and the plain- 
tiff’s suit is dismissed with costs throughout. 
The memorandum of objections is also dismsised with 


costs. 
A. S. V. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE NAPIER. 
Narayanaswamy Mudali ... Appellant * (Plaintiff) 


v. 
Gangadhara Mudali and another ... Respondents (3rd and 2nd 


defendants.) 


Limitation Act, Sec. 19—Conditional acknowledgment of liability—Arbitrarion— 
Reference to—letter of reference requesting arbitrators to look into accounts and 
ascerlain balance and stating that parties would pay balance—Ref erence infructuous 
ty reason of death of arbitrators—letter if-amounts to acknowledgment—Art. 106— 
Applicabtlity—Suit for dissolution of parinership—Limitation—Parties treating suit 
as one for account of dissolved partnership— Effect. 

Where a letter by which the members of a firm referred their differences to 
certain arbitrators stated that they should look into the accounts and ascertain the 
loss and profits bet ween the parties and that they (the parties) would be bound to 
take whatever might be settled by tho arbitritors but, as some of the arbitrators 
died, the reference came to an end and never fructified into an award, held that the 
acknowledgment of liability contained in the letter was only a conditional acknow- 
ledgment, the condition being that the arbitrators should ascertain the balance, and 
as that condition could not be performed by reason of the death of some of the 
arbitrators the letter did not amount to an acknowledgment within the meaning 
of S. 19 of the Limitation Act. 

Art, 106 of the Limitation Act is inapplicable toa suit which is in terms one 
for dissolution of a partnership and the faot that the parties treated the suit as one 
for an account of a dissolved partnership does not make it applicable. 


Second Appeal against "the decree of the District Court of 
Chinglepet in Appeal Suit Nos. 553 and 562 of 1915 preferred 
against the Decree of the Court of the District Munsif of Con- 
jeevaram in Original Suit No. 305 of 1914. 

Ramachandra Aiyar for Appellant, 

C. V. Ananthakrishna Aiyar for the Respondents. 

The Court delivered the following 

Judgment :—The suit in terms is one for dissolution of 
partnership. The court below has come to the conclusion that 
it is barred by limitation, applying Art, 106 of the Limitation 
Act. 


* 5. A. No. 1062 of 1917. 22nd April 1918. 
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Two points have been raised before us by the learned vakil 
for the appellant. One is that in the reference to the arbit- 
rators there was a request to settle the accounts, that is 
equivalent to an acknowledgment of liability and that, conse- 
quently, the suit is not barred by limitation. The other is that 
to the suit as framed Art. 120 applies. As regards the first of 
these points, the question is as to whether Ex. D dated the Ist 
December 1912 contains an acknowledgment of liability. It is 
true that the document says that the account should be looked 
into, the loss and profits between the parties should be ascer- 
tained and that the parties will be bound to take whatever may 
be settled by the arbitrators. But the reference never fructt- 
fied into an award. Some of the arbitrators died and as a re- 
sult the reference came to an end. Whether in these circum- 
stances the letter to the arbitrators could amount to an 
acknowledgment depends upon the interpretation to be placed 
on the decision of the Judicial Committee in Maniram v. Seth 
Seth Rupchand 1. The Committee pointed out that there were 
three classes of acknowledgments ; the first is an unconditional 
undertaking to pay, the second is an unconditional acknowledg- 
ment of liability, and the third is a conditional acknowledg- 
ment of liability. As regards the third class it is pointed out 
that if the condition is not fulfilled there will be no acknowledg- 
ment at all; and the case of reference to arbitrators was specially 
regarded by the Judicial Committee as a case of conditional 
acknowledgment. This is what is stated by Sir Alfred Wills 
at page 1058: “There can be no reason for giving a different 
meaning to an acknowledgment that there is a right to have 
the accounts settled, and no qualification of the natural infer- 
ence that whoever is the creditor shall be paid, when the condi- 
tion 1s performed by the ascertainment of a balance in favour 
the claimant,’ that is to say, until there is an ascer- 
tainment of the balance by the party to whom the accounts 
have been referred there will be no acknowledgment of liability. 
Reliance is placed for this statement of law upon a decision of 
Lord Justice Mellish in In Re River Steamer Company ; 
Mitchell’s claim?. Inthe present case, as we pointed out, the 
reference fell through and consequently the condition attaching 
to the enforcement of acknowledgment never was fulfilled. In 


1. (1906) I. L. R. 38 Cal. 1047, “9, (1871) L. R. 6 Ch. 822 
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Bollappa Jada Rama Moorthy v. Thammanna Gopayya! two | 


learned Judges of this Court have construed the 33 Cal. case in 
the sense in which we interpreted it. Mr. Ramachandra Atyar 
relies strongly upon the decision of this Court in Sitayya v- 
Rangareddi 2. There, there was an award which the court set 
aside. But the learned Judges referred to the reference itself as 
containing an acknowledgment of liability. No doubt this case 
is in favourof the appellant and although the Judicial Commit- 
tee in the case of Mani Ram Sethi v. Seth Rupchand 3 referred 
to this case their Lordships did not regard it as having any 
reference toa conditional acknowledgment. In this view we 
would have upheld the decision of the District Judge but for 
the fact that we do not agree with him that Art. 106 of the Limi- 
tation Act applies to the present case. As we stated at the outset, 
the suit is in terms one for dissolution of partnership and under 
Order XX rule 15 it is the court that has to fix the time from 
which the partnership shall cease to exist, Mr. Ananthakrishna 
Aiyar has contended that the parties all through understood the 
plaint as having declared that the partnership had been put an 
end to and containing a claim for an account ofa dissolved 
partnership. Butin the face of the language of the plaint 
it is impossible to uphold sucha view. It may be that Mr. 
Ananthakrishna Aiyar is justified in saying that this is altogether 
a new case which was not considered by either of the courts 
below; and we cannot say that the point was clearly put in the 
grounds of second appeal here. In these circumstances while 
we think that we cannot uphold the conclusion of the courts 
below that Art. 106 is applicable, we must hold that Mr. Anantha. 
krishna Aiyar is entitled to his costs in this court and that the 
question as to limitation should be tried in the light of our 
observations. We reverse the decree of the District Judge and 
remand the appeal to him for disposal according to law. The 
appellant must pay the costs of the respondent in this court. 
Further costs will be provided for ın the decrees of the court 
below. 
A. S. V. 


1. (1916) 31 M. L. J. 231. ° 2. (1887) 1. D. R. 10 Mad. 259. 
3, (1906) I. L, R. 88 Cal. 1047. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRr. JUSTICE AYLING AND MR. JUSTICE 
KRISHNAN, 


Sambasiva Aiyar ... Appellant * (Petitioner.) 
v. l 

Thirumalairamanujathathachariar ... Respondents (Respon- 
and others. dents 3, 1, 2 and 4.) 


Civil Procedure Code, O. 21 R.2 and O. 84 Rr. 4 and '5—Unceertified adjust- 
ment between dates of the preliminary and final decree ina mortgage suit—Not a 
bar to execution. 


An uncertified adjustment of the preliminary decree in a mortgage suit cannot 
be pleaded in bar of execution of the final decree, even though the adjustment took 
placa in pursuance of an arrangement entered into before the passing of the 
preliminary decrea 

Piran Bibi v. Jitendriya 1, Singa Raja v. Pethu Raja 2 Relied on. 

Chidambaram Chettiar v. Krishna Vathiar 8 distinguished. 

Appeal against the Order of the District Court of Tanjore 
in A. S. No. 144 of 1918 preferred against the order of the 
Court of the District Munsif of Mannargudi in E, P. No. 463 
of 1917 in O. S, No. 8 of 1918, 


The Hon. The Advocate General and T. M. Krishnaswami 
Aiyar, for the Appellant. 

S. Varadachariar and S. Rangachariar for Respondents. 

The Court delivered the following 


Judgment :—This appeal arises in execution of a mort- 
gage decree for sale for Ks. 1,800 and odd obtained by the 
plaintiff-appellant against the defendants-respondents. The 
3rd defendant one of the respondents pleaded that the decree 
had ceased to be executable by reason of an oral agreement 
between him and the plaintiff, the conditions of which on his 
part he had performed. The District Munsif disallowed his 
plea as not properly pleadable in execution ard took no 
evidence as to the existence of the agreement which was denied 
by the other side or of its terms or of its alleged performance 
by him. The District Judge reserved that decision and 
remanded the case for disposal on the merits. The Appeal to 
us is against his decision. 





* A. À. A. O. No. 58 cf 1918, ` lst October, 1918, 
1. (1917) 95 C. L.J. 553. oe (1918) 85 M. L. J. E79. 


8, (1916) I. L. R. 40 Mad. 233.=32 M, L J. 18, 
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, The. question ,to. be considered is whether the defendant is 
„barred from setting up his ‘plea in execution; and it has to be 
decided on the,allegations made by him as no evidence has yet 
been taken, He alleges- in his counter-petition that at the re- 
. quest of ‘the plaintiff he agreed to settle the family disputes of 
‘one Murugathammal, a friend of the plaintiffs, and to induce her 
creditors, as she was in financial difficulties, to forego portions 
of their claims, that in consideration of his trouble he was to 
be allowed to treat the suit claim as fully satisfied on payment of 
Rs. 550 to her creditors and that in the meanwhile plaintiff was 
to get a decree as sued for as a guarantee for defendant’s due 
performance of his part of the contract-but the decree was’ not 
to-be executed if defendant did perform his part. He states that 
he did all that was necessary and paid Rs. 550 to 4 creditors 
of Murugathammal. 


The’ agreement is said to have been entered into just before 
the preliminary decree was passed. The 8rd defendant tried to 
plead it in answer when the application for the final decree was 
made but -his objection was overruled on, the ground that under 
Order 34 Rule 5 of the Code of Civil Procedure only payments 
made directly into Court could be considered. The High Court 
however then observed that his right -if any would only be 
to plead the agreement in execution. That, of course, was not a 
decision that-he could do so; that question we have now to 
decide. 

The main objection raised by the eased Advocate-General 
for the appellant is based on .O. 21 R. 2 of the Code of Civil 
Procedure. He contends*that if the payments alleged are 
true there was an adjustment of the decree within the meaning 
of that rule when they were made; and as it was not certified 
to the Court it could not be pleaded in bar of. execution. On 
the other side it îs contended that we have here a case of an 
agreement prior to decree falling within the scope of the Full 
Bench ruling in Chidambaram Chettiar v. Krishna Vathiyar 1 
and therefore it is pleadable i in n execution and O, 21 R. 2 is no 
bar to it. 

We may say thatthe Advocate-General urged that this 
Full Bench ruling itself required reconsideration and that we 
should in any case confine it to the facts of the case, before 

ae 1, (1915) L L, R. 40 ToC ea aaa 


Bam bagiva 


ae 


Thirumalai 

Ramanuja 
Thatha 
chariar, 


Sambasiva 
Alyar 


v. 
Thirumalai 
Ramanuja 

Thatha- 
chariar, 


358 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


the Full Bench, which he says was one of an agreement for a 
temporary stay of execution. As the majority of the Judges 
approved of and followed the previous decisions of our High 
Court which were not cases of temporary stay and also the de- 
cisions in Lal Das v. Kishen Das 1 and Gouri Singh v. Gaja- 
dhar Das 2 and refused to follow the Calcutta view, we will 
not be justified in cutting down the effect of the Full Bench in 
the manner suggested. We think the Full Bench decided that 
any pre-decree agreement between parties to asuit by the terms | 
of which the passing of the decree is not to be objected to but the 
execution is to be stayed in whole or in part either temporarily 
or for all time can be pleaded and given effect to in execution 
proceedings and O. 21, R. 2 is no bar to it. Though the argu- 
ments of the Advocate-General against the view of the Full Bench, 
and in favour of the Calcutta view to the contrary as stated in 
Benode Lal Pakrashe v. Brajendra Kumar Saha 3, and Hassan 
Ali v. Gauzi Ali Mir 4, are not without force, we consider we 
are bound by that ruling. Itis eminently desirable that on a 
question of procedure there should be certainty and finality. 


The question then is whether the present case is one 
falling within the scope of the Full Bench ruling as we under- 
stand it. It will be noticed from the terms of the agreement in 
that case as set out in the Judgment of Phillips, J., that it was 
one of the terms that the decree was not to be executed fora 
certain time, so that the agreement by itself was an answer to 
execution. In the present case however it is conceded that the 
agreement by itself was no answer to the execution of the 
decree ; for it to become a proper answer it was absolutely 
necessary that defendant should perform his part of the 
contract and make the necessary payments. Whether we view 
the payments as performance by a party to a reciprocal 
contract under S. 54 of the Contract Act as urged by the 
learned vakil for the respondent, or as the performance of a 
condition precedent for the agreement not to execute to come 
into force, itis clear the payments were necessary to enable 
the defendant to object to execution. The adjustment of the 


ee eee a a 
1. (1896) I. L. R. 22 Bom 468, 2° (1909) 6 A. L. J. 403. 
S, (1902) I. L. R. 29 Cal. 810. 4. (1903) I. L. R. 81 Cal. 179. 
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suit claim was only complete on the day the last of these pay- 
ments was made. On the allegations of the defendant -there 
can be no doubt that his plea is that the suit claim was 
completely satisfied or “adjusted in whole ” when he. made the 
payments. 

Though the agreement was entered into before the prelimi- 
nary decree was passed the payments alleged are stated to have 
been made after it but before the final decree was passed. In the 
Full Bench case the adjustment by agreement was wholly prior 
to the decree but here we have a case of an adjustment subse- 
quent to the preliminary decree but prior to thesfinal decree. 
The two cases are therefore distinguishable. But it has been 
strenuously argued by the learned vakil for the respondent that 
as the adjustment was prior to the final decree which was the 
only executable decree in the case and as according to him Rule 
2 refers only to executable decrees,we should hold that that rule 
did not apply to the present case following the reasoning of the 
Full Bench on the point. 


The answer to the above soatention depends on the view 


we take of the scope of Rule 2 as to whether it covers a payment 
under, or adjustment of, a preliminary mortgage decree in a suit 
for sale. The learned Advocate-General has drawn our attention 
to the ruling in Piran Bibi v. Jitendriya 1, It was decided there 
that a payment made out of court to the mortgagee after the 
passing of the preliminary decree and before the final decree 
fell within the rule. The respondent's vakil argues that we 
should not follow this ruling because. there isa difference of 
opinion between the Calcutta High Court and ours as to 
whether a pre-decree agreement can be pleaded in execution. 
That difference however has nothing to do with the applicability 
or otherwise of Rule 2 and we cannot therefore uphold his 
contention. | 

This ruling was recently followed by a Bench of this Court 
in Singa Raja v. Pethu Raja *, where the learned Judges say 
“it may be that if between the passing of the preliminary decree 
and the passing of the decree for sale defendant obtains a certi- 
ficate under the provisions of O. 21 R. 2 he can take advantage 
_of that to reduce the amount for which the property is to be 
sold.” No doubt this is not a decided expression of opinion 


1, (1917) 25 Cal. L. J. 553. 2. (1918) 35M. L. J. 579. 
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Sambasiva that R. 2 2 applies but it shows their inclination on the question. 
oe As we are also inclined to take the same view that such an 
Thirumalai adjustment or payment falls within the rule we are prepared to 


Ramanuja i 
Thatha- follow the above rulings. 


zhariar. 
So far as the reason of rule 2 is concerned we can see 


no difference between a payment after the preliminary -decree 
and one after the final decree. The preliminary decree settles 
once for all the amount to be paid just as the decree in an or- 
dinary money suit does. The payment or adjustment may there- 
fore be rightly treated as made after the decree in the suit. The 
words of the rule are, we think, wide enough to cover: such pay- 
ments or adjustments. The learned vakil for the respondent insis- 
ted strongly on these words of the rule viz, ‘‘the Court whose 
duty it is to execute the decree” as showing that the rule referred 
only to executable decrees. But these words are-used only to 
indicate the Court to which certificatian is to be made. In the 
case of a preliminary decree such as: the one we have here the 
Court which has to receive the money payable under it is 
‘clearly the Court indicated. We do not think an inference 
adverse to our view as to the scope of the oe can or be 
drawn from these words. 


We must iento hold that the adjustment pleaded in 
this case falls within O. 21 R. 2 and that the Full Bench case 
is distinguishable and that as admittedly it had not been certi- 
fied to the Court as required by that rule it cannot be pleaded 
in bar to execution. l o 


The order of the District Judge must therefore be reversed 
and that of the Munsif restored with costs here and in the 
Lower Appellate Court. 


A. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
NAPIER. 


Parrappath Chinna alias Thillu Amma... Petitioner ™ (Peti- 


tioner.) 
v. 
T. P. K. Sankunni Menon ... Respondent (Res- 
pondent.) 


Criminal Proccdure Code, S. 488-—Child entitled to maintenance from mother’s 
tavazhi;, not entetled to order for maintenance from the father. 


The offspring of a sambhandam between parties governed by the Marumakka- 
thayam law are entitled to maintenanoe from their tavazhi, and if the favazhi or 
the tarwad has sufficienf means to maintain them, they are not entitled under 
S. 488 of the Oode of Criminal Procedure to an order for maintenance against their 
father. 

Chantan v. Mathu 1 Relied on. 


Per Napier, J.— The words ‘ unable to maintain itself’? cannot be confined to 
the physical inability of the child but have referenoa also to its financial depen- 
dency. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying the High Court to revise the order of the 
Court of the Sub-Divisional Magistrate of Malapuram in Mis. 
Case No. 28 of 1918. 


C. Madhavan Nair for the petitioner. ' 

Dr. S. Swaminadhan for the respondent. 

Public Prosecuter for the Crown. 

The Court made the following 

Order :—Ayling, J.—Petitioner and respondent in this case 
are both Nairs following Marumakkathayam law; and the four 
children in respect of whom petitioner claims maintenance are 
the offspring of a sambhandham between them. The Sub- 
Divisional Magistrate, finding that petitioner’s tavazhi, from 
which the children admittedly had a right to maintenance, was 
able to maintain them has dismisssed the petition, relying on 
the ruling in Chantan v. Mathu }. 

I was a party to that decision, and after hearing the matter 
re-argued, see no reason to change my mind. 








* Or. R. O. No. 698 of 1918, 26th March, 1919. 
(Cr. R. P. No. 563 of 1918). 
1. (1915) I. L. R. 89 Mad.957. 
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It seems to me that the object of including the mainte- 
nance sections (Chapter XXXVI) in the Criminal Procedure Code 
can only have been the prevention of destitution on public 
grounds ; and that it should only be applied in cases where, in 
the absence of these provisions or the more cumbrous process 
of civil law, the wife or children would be destitute. Its unres- 
tricted application toa society governed byasystem of law 
like the Marumakkathayam is open to the peculiar objections and 
danger that it runs counter to the central ideas underlying the 
matriarchal system and should, in my opinion, only be allowed 
to the extent absolutely necessary to secure the object at which 
it is aimed. 

I would therefore dismiss the petition. 

Napier, J.—This petition arises out of an order passed 


| by the Sub-Divisional Magistrate of South Malabar dismissing a 


petition by a certain Nair lady asking for an order for main- 
tenance for her children against the respondent. The findings 
are that the petitioner is a Nair and has been observing the 
Marumakkathayam system, that she began sambandham with 


‘the respondent in 1908-1909 and between the years 1908-1917 


four children were born, all of whom were to the respondent. 
The respondent denied the paternity, but the Magistrate has 
found it and I certainly accept that finding. The petitioner 
belongs to a tavazhi, consistin g of her mother, herself and her 
family and one Achutan Nair. The lower Court has not found 
what the:income of the tavazhi is nor has it given any finding 
as to the income of the tarwad. All it finds is that the tavazhi 
lands are of some value and able to maintain the children, 
though not well. On this finding the Magistrate applies a de- 
cision of this Courtin Chantan v. Mathu1 and holds that no 
order can be made. The case in Chantan v. Mathu 1 entirely holds 
that the words “unable to maintain itself?” mean “not having a 
right to be maintained.” It 1s argued before us that this decision 
is wrong as being in conflict with other decisions of this Court 
and it is pointed out that in the last reported case no one ap- 
peared for the petitioner. The question has now been fully re- 
argued before us and we have examined those cases. 


The first contention argued is that the section does not 
apply to persons following the Marumakkathayam law as that 


i. (1915) I. L. R. 39 Mad. 957, 
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isa special law within the meaning of S. 1 of the Criminal 
Procedure Code. 


This view has been directly negatived in Ayya Pattar v. 
Kalyani Amma 1, Kariyadan Pokkar v. Kayat Beeran Kutti 2, 
and Venkatakrishna Pattar v. Chimmu Kultti 3, and I have no 
doubt that those words in S. 1 have reference to statutory 
enactments and not to local family law. 


I have therefore to consider whether apart from S. 1, Chap. 
XXXVI is applicable. In my opinion we must read the section 
in such a manner as to be properly applicable to the various 
social conditions of this country. The section is certainly old, 
as it is to be found in the Act of 1861. But we have to bear in 
mind its origin. In so faras illegitimate children are concerned 
it owes its origin to the old English Act,7 and 8 Vic. Ch. 101 
which gave a right toa woman either before or after the birth 
of her illegitimate child, to apply for an order against the father 
and it has been held that the origin of this law is the preven- 
tion of vagrancy. 


Bearing this in mind I think that we should give a 
meaning to the words ‘unable to maintain itself’ which is in 
keeping with the legal position of the parties who are affected. 
There is no doubt as to the position of the children of a 
sambandham in Malabar. That system of law is matriarchal 
and the children are entitled to be maintained by their tavazhi 
or tarwad. Whatever other rights they have, there can be no 
doubt that in this respect the Marumakkathayam system differs 
completely from the Hindu ‘Law in the rest of the Presidency, 
the Mahomedan Law and the English Law. I am therefore 
strongly inclined to think that the words “unable to maintain 
itself” cannot be confined as suggested, to the tender age of the 
child but must also have reference to its financial dependency. 
This view seems to me to gain support from other words in the 
section. The first isthe words almost directly after those 
words are “a monthly allowance for the maintenance.” Thai 
clearly points to the object of the payment which is to be 
ordered, and it seems to me thatif the payment is not 
required for maintenance it necessarily follows that the 


1. (1893) 3 M. L. J. 261. ` 2. (1895) I, L. R. 19 Mad, 461, 
3. (1899) I. D. R. 22 Mad. 246. 
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payment should not be ordered. Then there are the words 
in S. 489 ‘change in the circumstances.’ If the words,, 
‘child unable to maintain itself’ had reference .only to the tender 
age of the child, it seems to me that so wide a word as ‘circum- 
stances’ would not have been used in this latter section. If it is 
only a question of age a child cannot grow younger, it can only 
grow older, and that change can hardly be called a change of 
circumstances. The word is very applicable if a wider 
scope is intended. If, for instance, in this case, the 
tavazhi lost all its money and there was nothing left for the 
child for maintenance, that would undoubtedly be a change of 
circumstances. In the same way if an order had originally been 
made in consequence ofthe poverty of the tavazhi and it was 
brought to the notice of the court that the tavazi had become 
possessed of wealth, that would be a change of circumstances. 


So far for the words of the sections. Now for the cases. 
The first is one of 1833 reported in Ayya Pattar v. Kaliani 
Amma 1, That wasalso a case of Sambandham between a 
nair woman anda brahmin. The Magistrate found that the 
tarwad was too poor to take the responsibility off the shoulders 
of the respondent, but he also held that the words in question 
had only reference to age. The Revision Petition was heard by 
Collins, C. J., and Shepherd, J. The judgment however 1s very 
short. The Bench negatives the suggestion that the law enacted 
by the Code does not apply to Malabar and says that on the 
facts found there is no doubt that the order is right. The next 
case is KariyadamPakkar v.Kayal Beeran Kuiti 2.The parties were 
Moplahs but the Magistrate did nut find whether they followed 
the Mahomedan or the Marumakkathayam Law. The Magi- 
strate found that the defendant was willing to maintain the 
mother andthe child if they lived with him and on thal 
finding held that no order could be made. The petition 
was heard by Collins, C.J., and Parker, J. and it appears that the 
complainant was the karnavan of the mother’s tarwad and was 
acting as de facto guardian of the children. The Bench nega- 
tived the proposition that S. 488 did not apply to Malabar and 
held that S. 1 was not a bar to the petition. The learned Judges 
then formulated two questions (1) are the children legitimate or 
illegitimate children of the defendant and (2) has he neglected or 

1. (1893) 3M. L.J. 281. 9, (1895) I.L. R. 19 Mad. 481. 


PART XII.) THE MADRAS LAW JOURNAL REPORTS. 365 


refused to maintain them. They decided nothing but raised the 
following question. “ If the parties follow Marumakkathayam 
law, the question will arise whether the father could be held to 
have neglected his duty to provide for his children if they were 
being actually maintained by the karnavan of their mother’s 
tarwad who is bound by law to maintain them. “Itseems to me 
that the Bench rather assumed that the words” unable to 
maintain itself” were not confined to the question of the tender 
age of the child. The next case is Venkata Krishna v. Chinna 
Kutti 1. That was also a case of sambandham between persons 
governed by the marumakkathayam law. The magistrate 
held that the petitioner, the mother, had no means of mainte- 
nance for her child and made an order against the father for 
Rs. 5a month. The revision petition was heard by Collins, 
C. J. and Benson, J. and the judgment is as short as in Ayya 
Pattar v. Kalyani Amma 2 which was expressly followed without 
any reference to Kariyadan Pakker v. Kayat Beeran Kutti 3. “We 
have no doubt but that the Magistrate believed the woman and 
found that the petitioner betore the High Court was the father 
of the child. He is therefore liable.” I certainly find it 
impossible to reconcile the wide language of this judgment 
with the doubts expressed in Kariyadan Pakker v. Kayat Beeran 
Kuttis and I have little doubt that the learned Chief Justice 
took a strong view of the matter and that Parker, J, who sat 
with Collins, C. J, in the case in Kariyadan Pakkar v. Kayat 
Beeran Kutti 3 did not agree with him. The next case is [n re 
_ Parathy Valappil Motdin* .In that case the parties were Moplahs 
governed by the Marumakkathayam law. The petitioner had 
been divorced and was living in her own tarwad house with 
her children, and it was assumed that they were being 
maintained. It was also found that the father was willing to 
take the boy and maintain him. ‘The father petitioned this 
Court and the case was heard by Sadasiva Aiyar, J. 

He directly held that the inability referred to in the section 
relates to the absence of sufficient maturity of physical and 
mental development in the child rendering it in consequence 
unable to earn its living by its own efforts, and does not refer 
to inability through poverty or absence of means. That this jis 


1, (1899) I, L. R, 22 Mad. 246. 2. (1893) 8 M. L.J. 281; 
3, (1895) I. L. R. 19 Mad. 461. 4, (1918) M. W. N, 997. 
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the considered view of our learned brother has been demonstra- 
ted to us by the quotation . of a decision of his as Chief Justice 
of the Travancore State which we have carefully considered. 
The last case is that in Chantan v. Mathu1. There it was 
found that the children were in fact maintained by the tavazhi 
but the Magistrate made the order. The petitioner applied to 
the High Court and his case was argued bya vakil, no one 
appearing for the mother, Abdur Rahim, J., in his judgment re- 
fers to the judgment of Sadasiva Aiyar, J., and says that he was’ 
unable to accept the narrow meaning of the words “unable to 
maintain itself” and holds that where the child is in fact maintain- 
ed by some other person as of right the section does not apply. 
The learned Judge also points out that the procedure is sum- 
mary and does not cover the same ground as the civil liability of 
a father to maintain his child, and is of opinion that the legis- 
iature did not contemplate a summary order of this sort in a 
case where achild is well-to-do. He points out that in the 
case of Kariyadan Pakkar v. Kayat Beeran Kutti 2, the Bench 
did seem to suggest that children who were actually being 
maintained by their mother's tarwad were not entitled to main- 
tenance, My learned brother concurred in this view. 

On an examination of these cases there is no doubt that 
there is a difference of opinion. Collins, C. J., seems to have 
taken a very strong view in two cases but he was a party to 
Kariyadan Pakkar v. Kayat Beeran Kutti 2, where the opposite 
view. was suggested. The decision of my learned brother Sada- 
siva Aiyar, J., is entitled to great respect, but it is the decision of 
a single Judge; whereas the deciston in Kariyadan Pakkar v, 
Kayat Beeran Kutti ?, is that ofa bench. IfI thought the 
latter decision was wrong I should have asked my learned 
brother to agree to its being referred to a Full Bench. But as 
on the policy of the provision and on the language of the section 
I concur with the latter ruling I would follow it and dismiss the 
petition. | | 

I would however point out that if the mother Sof the child 
can at any time show that the amount available from the 
Tavazhi or possibly from the tarwad funds is insufficient to 
maintain the child it is open to her to renew her application. 

A. V. V. ee 
4. (1915) I. L. R. 89 Mad. 957. 2, (1895) I. D. R. 19 Maa. 461. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE BURN, 


Manamathi Munisami Mudali ... Appellant® (8rd Defendant.) 
U. 
Perumal Mudaly ... Respondent (Plaintiff.) 
Contract Act, S, 60—Creditar’s right of appropriation—Time when it should be 
exercised—Prejudice to third parties, ef fect of. 


Under S. 60 of the Contract Act a oreditor is entitled to exercise this right of 
appropriation in the manner most advantageous to himself and at any time before 
the filing of the suit. The mere possibility of prejudice to third parties does not 
deprive the creditor of this right. 


Cory Brothers and Co. v. The “Mecca 1, Kundan Lal v. Jagannath *, Seymour 
v. Pickeit 3 referred to: 

Second Appeal against the decree of the District Court of 
Chinglepet in A. S. No. 104 of 1917 preferred against the 
decree of the Court of the District Munsif of Conjeevaram 
in O. S. No, 951 of 1916. 


K. Rajah Aiyar and V. Sivaprakasa Mudaliar for Appellant. 


T. V. Muthukrishna Aiyar for Respondent. 

The Court delivered the following 

Judgment :—An interesting question was argued by Mr. 
K. Rajah Aiyar relating to the appropriation of payments. The 
plaintiff had a mortgage from defendants 1 and 2. There was 
also a debt due to him from them on a promissory note. De- 
fendants 1 and 2 requested the plaintiff to collect some money 
due to them from a third party. This was done on the 16th 
August 1915. Prior to that, the plaintiff sued on his pro-note, 
and obtained a decree. In his earlier execution application, he 
could not have asked that the money collected by him should 
be credited in partial discharge of the decree. On the [1th 
November, 1915, under another money decree against defendants 
land 2, the 3rd defendant purchased the equity of redemption 
in the properties mortgaged. Five days after this plaintiff entered 
up satisfaction of his money decree to the extent of the money 
collected by him. He then sued for the full amount due on the 


* S. A. No. 1661 of 1918. 30th July 1919. 
1. (1897)-A. C. 286. ; 9, (1916) I. I: R. 87 All. 649, 
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mortgage. The 3rd defendant contended that the plaintiff 
should have appropriated the money to the mortgage debt and 
that his liability protanto should be discharged. The Lower 
Appellate Court refused to accept this contention. We think. 
the District Judge was right. 

It is now well settled that the plaintiff's right of appro- 
priation is preserved to him until the moment of filing the 
plaint in court (See Lord Macnaghten in Cory Brothers and Co., 
v. The Owners of the Turkish Steamship ‘ Mecca’ 1, In Seymour v. 
Pickett 2, Lord Justice Romer pointed out that, provided it will 
not be inequitable to do so, the plaintiff should not be depriv- 
ed of this right. Mr. K. Rajah Atyar contends that when the 
rights of third parties are likely to be prejudiced, it must be 
taken that it would be inequitable on the part of the plaintiff 
to make the appropriation in a particular way. Our reading 
of the learned Lord Justice’s judgment is that there must 
be something unconscionable, something which would 
operate as an estoppel, before this right of the plaintiff is taken 


away. It was held in Simson v. Ingham 8, that a creditor 


can cancel an appropriation entered in the accounts if the 
same was not communicated to the defendant. This authority 
shows that the question of inequity has to be looked at not 
only from the point of view of the third party, but also from 
the point of view whether the creditor should not endeavour to 
put himself in an advantageous position so long as there is 
nothing which makes it unconscionable on his part to do so. 


viewed in this light, we think the District Judge has applied 


the proper test in giving his decision. 

We may say that the decision in Kundan Lal v. Jagan- 
nath 4 which seeks to go back to the principle enunciated in 
Clayton’s case 58, namely, that the creditor should elect as soon 
as the payment is made is opposed to the language of the In- 
dian Contract Act and to Cory Brothers and Co. v. The owners 
of the Turkish Steamship “Mecca” 1 and to Seymour v. Pickett 2. 

The Second A pp eals dismissed with costs, 


A.V. V. 
1, (1897) A. ©. 266, 2, (1905) 1 K. B. 715. 
3. (1828) 2 B and O 65 7 4. (1915) I. L. R.37 All. 649, 


5, (1816) 1 Mer, 572. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE SPENCER. 


Children Thankammal Vayamkar- ... Petitioners* (Defendants 2 


amma and others, to 4) 
v. 
Mullatha Meenakshi Amma's daug-... Respondents (Plaintiff 
hter Kunhamma and others. . and Defendants 1, 45 
and 6). 


Malabar Daw—Tavazhi—Manager—Evecution of pro-note for debi borrowed at 
time for Tavazhi expenses—Suit by creditor against manager and junior members of 
tavazhi—Decree against junior members if and when can be given—Payment and 
acknowledgment by manager but not as manager—Effect as against other members 
—Promissory note for contemporaneous advrance—Creditor’'s rights. 

The manager of a Tavazhi executed a promissory note for an amount borrow- 
ed by her at the time for Tavazhi expenses. In a suit brought by the creditor 
against the manager and other-members of the tavazhi, the plaint alleging that 
the money was borrowed undar the note for the necessities of the tavazhi. 

Held, (1) that in the suit as framed, a decree could be given against tho junior 
members to the extent of their interest in the tavazhi properties. 

Govinda Nair v; Nana Menon 1, distinguished. 

Nachiappa Chetty v. Dakshinamurti Servar *, Ayyaswami Pillai v. Guruswami 
Naicker 3; Nataraja Naicken v. Ayyaswami Pillai 4 followed. 

and (2) that payment towards principal and interest made by the manage, 
and endorsed on the note in her writing and over her signature had the 
effect of extending the period of limitation as against the junior members also, 
though the paymeut and the endorsement did not purport to have been made and 
signed by her as manager. S. A. No. 89 5 of 1917 considered. 

Per Sadasiva Aiyar, J.—When a promissory note is- executed for money 
borrowed at the time of the execution of the note itself, the creditor cannot bring 
two separate suits or put forward two separate causes of action in the same suit on 
two independent herds of claim, one based on the borrowing of the money, and the 
other on the nota itself. He has only one cause of action on which a suit could 
be brought. - : 

Muthu Sastrigal v. Visvanatha Pandara Sannadhi® Ammalu Amma v. Nama 


giri Ammal & Nachiappa Chetty Y. Dakshinamurtht Servai? referred to. 
Shunmuganatha Chettiar v. Srinivasa Aiyar 7 considered. 
Karumali Abdulla v. Karimji Jivanji 8 explained. 
Held by Spencer, J. on a construction of the pleadings, that the suit was based 
on the liability for the debt as evidenced by tha promissory note. 





* 0. R. P. No. 356 of 1918. 6th November, 1918. 
1, (1914) 27 M. L, J. 595, 2, (1915) M. W. N. 217. 
3. (1916) 3 L. W. 468. 4. (1916) 32 M. L. J. 354. 
5, (1918) I.L. R. 38 M. 660 : 26 M. L. J. 19. 6. (1916) 88 M. L, J. 644. 
7 (1916) I. L. R. 40 M. 727. ` . 

8, (1915) I. L. R. 89 B. 261 : 28 M. L. J. 515, ( P.O.) 


Thankammal 
v 


Kunhamma 


Thankammal 
v. 
Kunhamma 


Sadasiva 
Aiyar, J. 


370 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


Petition under section 25 of Act IX of 1887, praying the 
High Court to revise the judgment and decree of the court of 
the Subordinate Judge of South Malabar dated.10th January 1918 
in S. C. S. 1046 of i917. 

K. Kutti Krishna Menon, for Petitioner. 

P. S. Narayanaswami Aiyar, for Respondent. 

The court delivered the following 

Judgments :—Sadasiva Aiyar, J .— Defendants 2, 3 and 4 
are the petitioners in revision. They are junior members of a 
tavazhi, of which the lst defendant was the manager. As such 
manager, she borrowed Rs. 100 in cash for tavazhi expenses 
and executed a ‘promissory note in her own handwriting 
to the plaintif on the 18th February 1914. A suit was 
brought against her and the other members of the tavazhi, the 
plaint alleging that the money was borrowed under the promis- 
sory note for the necessities of the tavazhi. The Subordinate 
Judge on the Small Cause side gave a decree against the 1st 
defendant and also against the other defendants to the extent 
of their interest in the tavazhi properties. Defendants 2 to 
4 urge in their grounds of the revision petition (1) that under 
the ruling in Govinda Nair v. Nana Menon 1 the lower court 
erred in giving a decree against the Tavazhi as the suit was 
solely based on the promissory note (2) that the lower court 
has not found that the tavazhi had a necessity to borrow, 
(There are other grounds which raise questions of fact, which 
it is not usual in revision petitions to consider). 


As regards the first point, there was a preliminary argument 
addressed on the question whether when a promissory note is 
executed for money borrowed at the time of the execution of 
the promissory note itself, the creditor can bring two separate 
suits or put forward two separate causes of action in the’ 
same suit on two independent heads of claim, namely, one 
based on the borrowing of the money the instant before the 
execution of the promissory note and the other on the pro- : 
missory note itself. In Muthu Sastrigal v. Visvanatha Pandara 
Sannathi? (see also the decision in Ammalu Ammal v. Nama giri 
Ammal 8) I expressed the opinion that having regard to 


1. (1914) 27 M. L. J. 595. “2. (1913) I.L. R. 88 Mad. 660. 
E 8. (1916) 88 M. L, J. 644. 
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Section 91 of the Indian Evidence Act, two distinct causes of 
action did not vest in such cases inthe creditor. In 
Shummuganatha Chettiar v. Srinivasa Aiyar } Abdur Rahim, J., 
basing himself on the decision of the Privy Council in Karimalis 
Abdulla v. Karimji Jiwanji? held that the creditor has the right 
to put forward the two claims independently of one another. 
With the greatest respect, I venture to think that their Lord- 
ships of the Privy Council were not considering this question in 
Karimali Abdulla v. Karimji Jiwanji2 buta different question, 
namely, whether other partners were liable on bills drawn by 
one of the partners for debts incurred by him in the 
carrying on the partnership business of purchasing brown 
sugar at Mauritius for shipment to and sale at Hongkong. 
Their Lorships say expressly at pages 274 and 275 that 
“the Indian Contract Act” “rules parties in this case” and 
the question was ‘‘ whether the transaction is oris not a 
partnership transaction” and that “ it is erroneous to treat the 
question as purely a question of liability on the bills ” just as it 
is erroneous in the present case to treat the suit as one solely on 
the promissory note and not-also on the Hindu law liability of 
the tavazhi for a promissory note debt incurred by its manager 
in respect of a family transaction within her powers. I might 
add that the decision in Nachiappa Chetty v. Dakshnimurthi 
Servai 8, a case decided after the decision of their Lordships of 
the Privy Council in Karimalli Abdulla v. Karimji Jiwanji 2 
the learned Chief Justice has the following observation :— 
“This way of putting it does not take account of the decisions 
that where the debt and the promissory note came into existence 
at one and the same time the maker must be sued on the promis- 
sory note, and not on the origina) cause of action.” This 
observation indicates that in the opinion of my Lord, the 
Chief Justice, there is only one cause of action, after the pro- 
missory note was executed (for a contemporaneous borrowing) 
on which a suit could be brought. I might also refer to the 
decisions of Coutts Trotter, J., in Ayyasami Pillai v. Guruswami 
Naicker £ and of Ayling and Seshagiri Atyar, J]J., in Nataraja 
Naicken v. Aiyaswami Pillai ® which indicate that the claim 


—_, 








1. (1916) t.L.B.40 Mad. 727, 2 (1915) I.L. B.39 Bom. 261. 
8, (1915) M..W. N. 217. ° 4, (1916) 8 L. W. 488. 
6. (1916) 32 M. L. J. 354 
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based upon rules of the Hindu Law and made against persons 
other than the maker of the promissory note arises along with, 
and as a result of the execution of the promissory note by the 
managing member. So also in the Full Bench decision in 
Krishna Ayya v. Krishnaswami Aiyar 1, Subrahmania Atyar, J., 
clearly bases his decision on the ground that the debt created 
by the promissory note itself ipso facto creates the obligation on 
the other members of the family under the Hindu Law and not 
that their obligation is created by any antecedent independent 
debt which existed before the promissory note was executed. 

Then the next question is whether the decision in Govindan 
Nair v. Nana Menon 2 precludes the Court from giving a 
decree against the other members of the tavazhi even if the 
debt has been incurred by the karnavan for purposes binding on 
the tavazhi. This decision in Govindan Nair v. Nana Menon 2, 
has been clearly explained by the learned Chief Justice who 
was a party to it in his judgment in Nachiappa Chetty v, 
Dakshinamurthi Servai 8. He there points out that the decision 
in Govindan Nair v. Nana Menon 2, was based on the fact that 
the plaintiff in that case neither alleged in his plaint nor proved 
by his evidence facts indicating that, by the Marumakkathayam 
Law, the other members of the tavazhi were bound by the 
debt of the manager. On the other hand, the decision in the 
case in Nachiappa Chetty v, Dakshinamurthi Servai 8, and the 
decisions in Ayyaswami Pillai xv. Guruswann Naicker 4, and 
Nataraja Naicken v- Ayyaswamt Pillai © impose liability on the 
other members of the tarwad or the joint family on the pro- 
missory note executed by the karmavan or the manager (as the 
case may be) for proper debts. 


The next point argued by Mr. Kutti Krishna Menon for the 
petitioners (though I do not find it raised in the grounds of the 
revision petition) was-that the suit was.barred by limitation as 
against the other members of the Tavazhi because the payment 
towards the principal and interest made by the Ist defendant 
and endorsed on the promissory note in: her writing and over 
her signature does not purport to be made by her as manager 
of the tavazhi. I think that the matter is concluded by the 


a. (1900) I. L. R. 28 Mad. 597. 2, (1914) 27 M. L, J. 595. 
8, (1915) M. W. N. 217. " 4. (1916) 8 L. W. 468. 
5, (1916) 82 M. L. J. 354. 
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Full Bench decision in Chinnayya v, Gurunathan 1 where it was 
held that the managing member has gota right to create debts 
and to make payment towards debts. Just as itis unnecessary 
that the document creating the original liability should purport 
to be signcd by ‘the executant as manager (see -on this 
point the decision in Krishna Chettiar v. Nagamani Ammal 2, 
it is likewise unnecessary that the manager when. making ‘pay- 
ments or signing endorsements, should expressly state -that he 
or she pays or signs as manager. lf the decision in Parakutty 
Amma v. Kunhi Krishnan Nair 8 quoted by Mr. Kutti Krishna 
Menon holds otherwise, I regret (with great respect) that I am 
unable to follow it. That the authority to sign an acknowledg- 
ment under S. 19 of the Limitation Act need not be expressly 
given by the parties sought to be, made liable and that the 
agency to sign can follow from the act of the Court or from 
rules of statutory or partnership law or the personal law of the 
‘defendant has becn established by the case-law discussed fully 
in Lakshmana Chetty v. Sadayappa Chetty * in the eae of 
Abdur Rahim, J. 

Then on the question that there is no finding by the Subor- 
dinate Judge that there was necessity to borrow, | think that his 
finding that the debt was contracted for. purpose: of Tavazhi is 
only another way of saying that ‘it was for the necessary pete 
ses of the tavazhi that the debt was incurred. 

I would therefore dismiss the revision petition with.costs. 


Spencer, J.—On the pleadings. in the Small Cause suit, I am 
‘of opinion that the suit was based 'on the liability for the debt 
as evidenced by the’ promissory note of 18th February 1914 
signed by 1st defendant,.the manager of the defendant’s tavazhi. 


Paragraph 5 of the plaint and paragraph 2. of the written 
statement raised the question whether the debt was contracted 
for the necessity of the members of the tavazhi and the 
Subordinate Judge has decided the issue arising out of this 
question in the plaintiff's favour. 

The petitioners’ vakil relies on the decision$ in Citation 
Nair v. Nana Menon 5 in support-of-his contention—that the 

1. (1882) I. L. R., 5 Mad. 169. (1915) I. L. R. 39 Mad. 915. 


3, §. A. No, 395 of 1917. œ 7 (1918) 85M, L.J. 571. 
' l 5. (1914) 27M. L. J. 595. 4 
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defendant's tavazhi is not liable. That suit was based solely 
upon the promissocy note and not upon the original cause of 
action. Itis expressly so stated in the judgment. I would 
distinguish that case from the present upon that ground. 
In Nachiappa Chetty v. Dakshnimurthi Servai 1, the learned 
Chief Justice in following the decision in Krishna Aiyar v. 
Krishnaswami Aiyar 2, found no difficulty in so distinguishing 
the decision in Govindan Nair v. Nana Menon 3, to which he 
was a party. 


The decision of Coutts Trotter, J., in Ayyaswami Pillai v. 
Guruswami Naicken $, and the decision of a Bench in Nataraja 
Naicken v. Ayyaswami Pillai ®,in which his decision was con- 
firmed are exactly to the point on the question raised in this 
Civil Revision Petition. The cases of partnership which have 
been quoted in the arguments have not, to my mind, much 
bearing upon this point as liabilities of partners are governed 
not by Hindu Law but by Ss. 249 and 251 of the Indian Con- 
tract Act. 


On the question whether the lst defendant’s payment of 
Rs. 23 on the 17th February 1917 which was certified over her 
signature had the effect of extending the limitation as against 
the other defendants. I think that the decision in Chinnayya 
v, Gurunathan ê, and that in Sarada Charan Chakravarthi v. 
Durgaram De Sinha T are conclusive as showing that a mana- 
ger can acknowledge liability of the members of the family 
which he or she represents so as to extend the period of limi- 
tation against them as well as agaifst himself or herself. 


I agree with my learned brother in holding that the Civil 
revision petition shall be dismissed with costs. 


A, S. V. 
1. (1915) M. W. N. 217 at page 220. 2. (1900) I. L. R. 28 Mad. 597. 
3. (1914) 27 M. D. J. 595. 4. (1916) 3 L. W. 463. 
5. (1916) 82 M. L, J. 354. "6. (1882) I. L, R. 5 Mad. 169. 


7, (1910) I. L. R. 87 Cal 
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IN THE HIGH COURT OF JUDICATURE AT MADR AS. 
[FULL BENCH] 


PRESENT :—SIR ABDUR RAHIM, OFFICIATING CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD AND MR, JUSTICE SESHAGIR} 
AIYAR. 


Sinnappan alias Hetharmamana ... Appellant * (Plaintiff.) 
Rowther. 


V. 


D 


Arunachalam Pillai and others. ... Respondents (Defendant's 


legal representatives). 
Oivil Procedure Code, S. 64 and O. 21 R. 54 (1) and (2)—Order for attachment 
not notified in manner specified in O. 21 R. 54 (2)—Effect of, on transfer by 
judgment-debtor. : 
An attachment operates as a valid prohibition against alienation of the 
attached property only from the date on which the necessary proclamation is made 
under O. 21 R. 54 (2) of the Code of Civil Procedure. 


Ramanayakudu v. Boya Pedda Basappa 1, Venkatachalapathi Rao v. Kameswar- 


amma ?, Simrik Lal v. Radharaman 3, Kanai Lal v. Ahed Bux +,Relied on. 
Venkatasubbiah v. Venkataseshiah 5, distinguished. 


Second Appeal against the Decree of the Court of the 
Temporary Subordinate Judge of Madura in Appeal Suit No. 34 
of 1917, preferred against the decree of the Court of the 
Additional District Munsif of Dindigal in Original Suit No. 
67 of 1915. 


K. S. Jayarama Aiyar, for the appellant. 


T. R. Venkatarama Bastri and K. S. Ganapathi Atyar, 
for the respondents. 


The Court (Oldfield and Sadasiva Aiyar, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH :— 


Oldfield J :—Tl:e question raised is in general terms whe- 
ther an attachment operates as a valid prohibition against 
alienation of the attached property from the date, on which it 
is ordered or from thaton which the necessary proclamation 
is made and copy of the order affixed. 

* S. A 1098 of 1918. | 26th August 1919, 
1. (1919) I. L. R. 42 M. 565=36 M. L. J. 284, 
9, (1917) I. L. R. 41 M. 151—388 M. L, J. 515. 


g, (1916) ?9 I. C. 857. ° 4, (1917) 39 I. 0.:562 
5. (1918) I. L. R. 42 M. 1=35 M. L. J. 887. 


F. B. 
Sinnappan 
D. 
Aruna- 
chalam. 
Pillai. 


Oldfield, J. 


F. B. 
Sinnappan 
v, 
Aruna- 
chalam 
Pillai. 





Oldfield, J. 


Sadasiva 
Aiyar, J, 
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I should be content to treat the matter as concluded by the 
decision of Phillips and Krishnan JJ. in Yuna Riamanayakadu 
v. Boya Pedda Basappat There is, however, it seems to me, 
great difficulty in reconciling that decision with some expres- 
sions in the judgments of the former learned Judge and of 
Kumaraswami Sastri, J. in an earlie case which is included in the 
authorised reports, Venkatasubbiah v. Venkata Seshaiya ?. In that 
case Phillips, J., said “The attachment when effected, is an attach- 
ment made‘in pursuance of an order to attach before judgment 
and- must be-treated as an attachment before judgment and not 
as a nullity merely because as a matter of fact the attachment 
is not completed until after judgment. To adopt the opposite 
view would be to allow a formal judicial order to be upset by 
the negligence or default of a subordinate ministerial officer” 
and Kumaraswami Sastri, J., “attachmant of the property in the 
manner prescribed by Order XXI, Rule 54, is a purely ministerial 


` act. Any delay of the officers of Court in effecting the attach- 


ment should not prejudice the decree-holder and the validity of 
the order of attachment under R. 5, O. XXXVIII, ‘should not 
depend on the date when itis actually effected”. These observa- — 
tions were“ not, so far as appears brought to the notice of the 
learned Judges in Yuna Ramanayakadu v. Boya Pedda Basapfpal 
There’ may, it must be respectfuly suggested, be some difficulty ` 
following their connection with the context in which they occur, 
and in particular with.the reference in it to completion of an 
attachment by the proclamation etc. But in view of O. XXXVIII, 
R. 7, Ido not think that their application can be restricted to 


cases, such as that actually then before the Court of attachment 


before judgment. In these aroun Ances there is a conflict which 
in my opinion must. be resolved by a Full Bench and] therefore 


refer to one the question stated at the beginning of this order. 


T Sadasiva diyar, J.—It must be . admitted that there.are, 


observations i in the judgments of both the learned Judges who 


took part in the decision in Venkatasubbiah v. Venkata Seshaiya 2 
which lend support to the contention of the appellant's learned 
vakil, Mr. Jayarama Aiyar, that-an--attachment,--which prevents 
a valid alienation after it is made, is effected or made as the 
order directing the attachment is passed by the Court and even 
before the order is proclaimed in the manner directed by clause 


1. (1918) 86 M. L., J. 284. 2, (1918) 1. L. R 42 Mad 1. 


` 
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(2) of O. 21, R. 54. But the réal basis of that decision seems to 
me to have been (as stated in the judgment of Phillips. J.,) that it 
is not necessary at all that ‘there should be an attachment fully 
effected before judgment to attract the provisions of O. 38, R. 11 
(which dispenses with re-attachment after decree) and as a 
consequence the provisions of S. 64 but it is only necessary that 
the property should have become attached and “under attach- 
ment” (whether before or after judgment) “ by virtue of the 
provisions of this order” (that is, of O. 38).° 


There is also the observation of Kumaraswami Sastri, J., in 
the course of his judgment that “ under S. 64, the attachment 
invalidates an alienation only when the alienation is after the 
actual compliance with the provision of R. 54,” that is, I ‘take 
it, after proclamation ií is also made under cl. 2 of R. 54. This 
opinion of Kumaraswami Sastri, J., is supported by the decision 
in Yuna Ramanayakadu v. Boya Pedda Basappa,1 to which 
Phillips, J, was a party though Venkatatsubhiah v. Venkata 
Seshaiya 2 is not referred to in- Yuna Ramanayakdu v. Boya 


Pedda Basappa 1. This latter case is is directly against the con- 
tention of the appellant. 


As regards the omission from. S. 64 of the words: “ by 
actual seizure or by written order duly intimated and made 
known in manner aforesaid ” (that is, in the-manner-mentioned 
in old S. 274) found in the old S. 76 (which corresponded to 
the present S. 64) it might firs‘ be remarked that old S. 276 
followed in order the old S. 274, but S. 64 in the body 
of the new code precedes ,all orders including O. z1 R. 54. 
The Legislature could not therefore reproduce the words “In 
manner aforesaid” but should have substituted the words “in 
manner provided by the O. 21,-.R 54 infra” if it wanted. to repro- 
duce as many of the words as is possible to be found in the 
language of the old Act. But the legislature knew (what Mr. 
Jayarama Ayar conceded), that all the decisions under the old 
Code, S. 276, had held that an alienation is not invalidated merely 
by an order for attachment having been passed before its date, 
but such order should have been also proclaimed in the manner, 
‘provided by-O, 21, R. 54, cl. (2). (I might add that the langu- 
age of O..21 R. 54 can be, modified by the High Court so that 


ee... 
1, (1918)-86 M.-L. J. 284. 9, (1918) I. L. R42 M. 1. 


F. B. 
Sinnappan 
v. 
Aruna- 
chelam 
Pillai. 





Sadasiva 
Aiyar, J. 


F. B. 
Sinnappan 
V, 
Aruna- 
chalam 
Pillai. 
Sadasiva 
Aiyar, J. 


* 
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even further conditions might be imposed to completely “make 
an attachment). It seems, therefore, to have been thought by 
the Legislature unnecessary to retain the omitted words though 
it might be considered (if I may say so with respect) injudicious 
on the part of the Legislature to have so omitted them. As 
stated in Maxwell “Language is rarely so free from ambiguity as 
to be incapable of-being used in more than one sense.” “There 
is enough in the vagueness and elasticity inherent in language 
to account for the difficulty so frequently found in ascertaining 
the meaning of an enactment.” But I think that the intention of 
the Legislature not to interfere with the settled law which made 
an alienation invalid only if notice of attachment had been 
given to the judgment debtor and the public by a 
proclamation as provided for in O. 21, R. 54, cl. (2), seems to 
me to be reasonably clear notwithstanding the omission of cer- 
tain words in old S. 276 when re-enacting it as S. 64, 


Iam prepared therefore to follow Yuna Ramanayakadu 
v, Boya Pedda Basappa ! but as my learned brother considers 
that it is advisable to have the question referred to a Full 


Bench, I agree. 
K. S. Jayarama Iyer for appellant. 


The question is, when is an attachment ‘made within thé meaning 
of S. 64 of the C. P. Code of 1908. The language of S. 276, the corres- 
ponding provision of the Code of 1882, was: “Wh2n an attachment 
has been made by actual seizure or by written order duly intimated 
and mide known in manner aforesaid etc.’ The words (in italics) on 
which emphasis was invariably laid in the cases under the Old Code, 
have now been deliberately repealed. The result is that the procla- 
mation of the order is not now necessary, to attract the prohibition in S. 
64 of the new Code. O. 21 lays down different modes for attachment 
of different kinds of property, Cf. O.21 Rr. 43, 44, 46 etc. As regards 
immoveable property, O. 21 R. 54 (1) lays down that an ‘attachment is 
made by an order prohibiting etc. As soon as an order is made 
under O. 21 R. 54 (1), the prohibition under §.64 applies. The pub- 
lication of the order under O. 21 R. 54 (2) is a ministerial act and the 
delay of the officers of the court ought not to prejudice the attachiug 
decree-holder. Venkatasubbiah v. Venkataseshiah 2 [O. C. J: An ` 
attachment is a prohibitory order and it will be effective only if it is 


——— T-I—oreeeeooo LL 
1. (1918) 86 M. L J. 284. Q (1918) I. L. R. 42 M. 1=85 M. L. J, 387 
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communicated to the persons prohibited. Vide Venkatachalapathi 
Lao v. Kameswaramma 1.| Even if -communication is necessary, as 
soon as it is communicated or published; it relates back to the date on 
which the order was made under O. 21 R. 54 (1) and avoids inter- 
mediate transfers. The question was not fully considered in Rama- 
nayakudu v. Boya Pedda Basappa 4. 

K. S. Ganapathi Iyer for the respondent was merely asked to cite 
Cases in his favour, if any. He referred to Simrik Lal v. Radharaman3 
_ and Kanai Lal v. Ahed Bux 4. 

The Court expressed the following 


Opinions :—The Officiating Chief Justice. —The question refer- 
red to the Full Bench is “whether an attachment operates as a 
valid prohibition against alienation of the attached property 
from the date on which it isordered or from that on which the 
necessary proclamation is made and copy of the order affixed.” 
This depends upon the proper construction of S. 64 and O. 
XXI, R. 54 of the Code of Civil Procedure. S. 64 lays down 
that ‘‘ where an attachment has heen made, any private trans- 
fer or delivery of the property attached or of any interest there- 
in and any payment to the judgment-debtor of any debt, divi- 
dend or other monies contrary to such attachment, shall be 
void as against all claims enforceable under the attachment.” 
Rule 54 lays down how an attachment is made: It is in these 
words : 

“ (1) Where the property is immoveable, the attachment 
shall be made by an order prohibiting the judgment-debtor 
from transferring or charging the property in any way, and all 
persons from taking any benefit from such transfer or charge, 

“ (2) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other customary 


mode, and a copy of the order shall be affixed on a conspi- 
cuous part of the court-house, and also, where the property is 


land paying revenue to the Government, in the Office of the - 


Collector of the District in which the land is situate.” It is 
contended before us by Mr. Jayarama Iyer that the attachment 
is made when the order prohibiting the judgment-debtor 
from transferring the property is passd and that from that 


1. (1917) I. D. R. 41 M., 15183 M. L. J. 515. 
2. (1918) I. L. R. 42 M. 585=36 M. L. T. 284. 
8. (1916) 39 I. C. 857. 4, (1917) 39 I. ©. 562. 


49 


F. B.. 
Sinnappan 
v. 
Aruna- 
chalam 

Pillai. 


Abdur 
Rahim, 
0. C.J. 


F. B. 


Sinnappan 
v. 
Arung- 
chalam 
Pillai. 
Abdur 

Rahim, 
0O,C.d. 
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date the alienation of the property is prohibited. His argu- 
ment is that although the order has to be proclaimed as re- 
quired by the 2nd paragraph of the rule the attachment must 


‘be taken to have been made when the Court passed the order 


of prohibition. He is unable to cite any authority in support 
of his contention, but he says that the language of S. 4 and 
R. 54 supports it. §. 6 does not say “where an order for 
attachment has been made” but “where an attachment has 
been made’. No doubt R. 54 says that an attachment shall be 


made by an order but that does not necessarily mean that the 


order completes the attachment. In fact Mr. Jayarama Iyer 
seemed in one part of his argument to concede that the attach- 
ment is not completed until the order is proclaimed and a copy 
of the order affixed in the way described in paragraph 2 of 
R. 54. That seems to be obvious. The object of S. 64 is to 


‘prohibit alienation after attachment, and, if the mere passing of 


an order in Court would have that effect one can easily imagine 
that the judgment-debtor would be in a position to make alien- 
ations to innocent purchasers to their prejudice. The essence 
of an order for attachment is to prohibit the judgment-debtor 
from transferring the property aud until such a prohibition is 
proclaimed and made known in the way provided by the rule it 
cannot be said to have come into operation. 

Our attention has been drawn toa somewhat different 
wording of R, 48 and R, 46 of O. XXI. The first rule provides 
that in case of moveable property, the attachment shall be made 
by actual seizure, and it does not contain reference to any 
order. Rule 46 provides that the attachment shall be made by 
a written order prohibiting the debtor from paying the debt to 
his creditor, But so far as R. 43 is concerned there can be no 
doubt that there must be an order preceding the actual seizure ; 
and when the debtor receives notice under R. 46, that is when 


’ the order is served on the debtor, there can be no question of 


his paying the debt to his creditor without notice of any prohi- 
bitory order. In arecent Full Bench ruling of this Court, 
Venkatachalapati Rao v. Kameswaramma + it was laid down that 
where subsequent toan interim order for stay of execution 
made by an appellate Court without notice to the decree-holder 


1. (1917) I, L. R. 41 Mad. 151. 
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' but before its communication to the Court of first instance, an 
order of attachment is made by the latter Court, the order of 
attachment is not void and ineffectual as having been made 
. without jurisdiction, but is legally valid. The reason given is 
that the order staying execution is in the nature of a prohibitory 
order to the lower ‘Court and until it is communicated the 


steps taken by the lower Court must be treated as legally valid. - 


It cannot be denied that so far as prohibitory orders, properly 
so called, are concerned they do-not come into operation until 
notice of the order is given to the prohibited person. Applying 
the same principle to the case now under consideration it weuld 
- not be right to hold that the mere passing of the order by a 
Court without anything being done to effectuate the attachment 
would operate as an attachment of the property. 


The main argument of Mr. Jayarama Iyer is based on the 
omission from S. 64, Civil Procedure Code of the words “ by 
actual seizure ” or “ by written order duly intimated and made 
known in the manner aforesaid” after the words “ where an 
attachment has been made”. The reason for the omission seems 
to be obvious. The mode of attachment is laid down in the 
Code, that it is to be effected by actual seizure or by written 
order. duly intimated and made known in the manner referred 
to, and the legislature apparently thought that it was super- 
fluous to repeat those words. This is what was pointed out by 


Woodroffe and Mookerjee, JJ., in Simrik Lal Bhakat v. Radha- 
raman 1 


It is also argued by Mr. Jayarama Iyer that although an at- 
tachment is not completed until the proclamation is made, still 
once the proclamation is made the attachment takes effect from 
the date of the order. of the Court. It is difficult to appreciate 
the force of this argument. The attachment can be said to be 
made only on the date on which it is completed. and becomes 


operative. 


There is only one ruling of this Court in point and that is 
the ruling in Ramanayakudu v. Boya Pedda Basappa 2 to which 
Phillips and Krishnan, JJ., were parties. That is directly 
in support of the view just yndicated. There is another decision 


Me III I 1IauaMallululllllllalalaalallMMlMMMMllllMlMlllMlMMlMMMMMlMlMlMMMlMMslMiħÃŘÁ 
1 (1916) 39 I C3857. 2. (1918) I. L. R. 42 Mad. 565. 





— a, 


F. B. 


b 


Sinnappan 
v 


Aruna- 
chalam 
Pillai. 
Abdur 
Rahim, 
O. C.J. 


F. B. 


Sinnappan 
V. 
Aruna- 
chalam 
Pillai, 
Abdur 
Rahim, 
0.0. J. 


Oldfield, J. 


Seshagiri 
Aiyar, d. 


382 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


by Phillips and Kumaraswami Sastri, JJ. in Venatasubbiah v. 
Venkata Seshiah 1. That was a case of attachment before judg- 
ment and the question for consideration was whether, where an 
order for attachment was made before judgment and the attach- 
ment was not actually made until after the decree, that was a 
valid attachment. They hold that it was a valid attachment and 
inso holding certain general expressions were used in the 
course of the judgment which have been seized upon by Mr. 
Jayarama lyer in support of his argumeat. The general obser- 
vations ought to be read in connection with the point which 
the learned judges had before them and if so read they cannot 
be said in any way to countenance the construction contended 
for on behalf of the appellant. 


There is only one other case that has been brought to our 
notice and that isa Calcutta decision in Kanai Lal v. Ahed 
Bux 2. That also is in support of the view which has been 
indicated. The answer will therefore be that an attachment 
operates as a valid prohibition against alienation of the attached 
property only from the date on which the necessary proclama- 
tion is made—copy of the order affixed as contemplated in 
O. XXI, R. 54. 


Oldfield J. :—-I agree. 

-Seshagiri Aiyar, J.—I éntirely agree. 1 think the principle 
enunciated in Venkatachalapati Raov. Kameswaramma, 3 is 
applicable to this case. x 


As regards the contention that the omission of the words 
commented upon by the learned’Chief Justice makes for the 
position that the order was intended to be efficacious from the 
moment ofits promulgation and not from its publication, I 
agree with the view taken by the Calcutta High Court that the 
legislature must have thought that these words were mere 
surplusage. If the legislature had intended to introduce such 
a fundamental change as is suggested by Mr. Jayarama Iyer, it 
could have very easily stated in Section 64 “where an order for 
an attachment has been made, any private transfer, etc.” That 
is not what the legislature has said and it would not be in con- 
sonance with any canon of construction to impute to the 


Fe aiaa rea o o 
1. (1917) I. D. R. 42 M. 1. 2. (1917) 39 I.C. 562. 
8, (1917) I L, R.41 Mad 161. 
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legislature such a violent change in ‘the law because of the 
omission of certain unnecessary words. In my view the decision 
in Ramanayakudu v. Boya Pedda Basappa 1 is correct. As 
regards Venkatasubbiah v. Venkata Seshaiya 2 as I understand 
the learned Judges, the question, before them was whether an 
order for attachment which was made before the decree. was 
passed had spent itself out as it had not been effectuated by 
doing the acts enjoined before the passing of the decree. The 
learned Judges in construing O. XXXVII, BR.11 were of 
opinion that although nothing might have been done between 
the passing of the order and the passing of the decree the order 
still remained in force and could be effectuated by publication 
and proclamation after the date of the decree. That's not the 
point we are concerned with. Apart from that point, the 
learned Judges have expressed themselves in no uncertain 
terms on the question we have to decide: they say that until 
the order has been proclaimed there can be no attachment, and 
to that extent are therefore in agreement wiih the view taken in 
Ramanayakudu v, Boya Pedda Basappa 1. 


The second argument which Mr. Jayarama Iyer advanced 
before usis, that although the order might have been proclaimed 
only at a later date, it dates back to the date of its being made. 
The answer to that is this: S. 64 attempts at preventing a 
party from exercising his undoubted right of alienation. There- 


fore, unless we find in 8. 64 any provision which says that the ` 


order of publication was to date back to the date of its promul- 
gation, the courts are not justified in saying that this should be 
read into he language of the section. The right was intended 
to be affected only from the date which is actually mentioned in 
the section and not from an anterior date. This is the view taken 
by the Calcutta High Court in Kanai Lal v. Ahed Bux 3, and 
in my opinion that view is right. 

For both these reasons’ the answer must be the one 
suggested by the learned Chief Justice. 


A. V. V. 





— 


1. (1918) I. L, R. 42 Mad. 665 Q, (1918) I.L. R. 42 Mad. 1, 
3. (1917)-39 I. C. 562: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :—SIR ABDUR RAHIM, OFFICIATING CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD, AND MR. JUSITCE SEHAGIRI 


AIYAR. 
Angamuthu Chetti ... Appellant™ (Petitioner, 1st 
Defendant.) 
V. 
Varatharajulu Chetti ... Respondent. (Respondent 
Plaintiff.) 
Pe Hindu Law—Widow—Surrender—Requisites of —Stipulation for residence and 
Angamuthu maintenance of widow, if viliates surrender 
an A reasonable stipulation for the maintenance and residence of a Hindu widow 
Varatha- does not affect the validity of a surrender by her, provided it is a bona fide 
rajulu surrender of the.entire interest of the widow in the whole estate and is not a 
Chetti. mere devise to divide the estate with the next reversioner. 


Rangasami Goundan v, Nachiappa Goundan 1 explained. 


Bhagwant Koer v. Prashed Singh ? relied on. 


Appeal against the order of the District Court of Maduia 
dated 6th September 1917 in A. S. No. 116 of 1917 preferred 
against the order dated 5th January 1917 of the Court of the 
District Munsif of Melur at Madura in E. A. No. 212 of 1916 
in E. P. No. 329 of 1915 in O. S. No. 584 of 1912 on the file 

` of the Court of the Principal District Munsif of Madura. 


The Court (Oldfield: and Seshagiri Aiyar JJ.) delivered 
the following — ° 

Judgment:—Since the judgment before us was delivered, 
the law in question, especially so far as it is stated in the case 
of Rangappa Naik v. Kamti Naik 3 on which the Lower 
Appellate Court relied, has been restated in the judgment of 
the Judicial Committee in Rangaswami Gounden v. N achiappa 
Gounden 1. 

Itis moreover not clear whether the Lower Appellate 
Court intended to find that Exhibit I effected a total surrender 
of the widow’s rights. 





i. (1918) I. G R. 42 M. 523 P.O. 2 (1919) P. O. A. 100 of 1916. 
3. (1907) L L, R. 31 M. 366 (F'. B.). 
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We therefore call on the Lower Appellate Court to return 
fndings, in the light of the foregoing, on the following 
issues :— l 


(1) Did Exhibit I effect a total surrender of the widow’s 
rights ? and 


(2) Ifthe surrender was partial, did Exhibit I effect a 
valid transfer to Mariappa Chetty ? ` 


Findings should be returned on the evidence on record 
within six weeks. Seven days will be allowed for filing objec- 
tions, A copy of the judgment of the Judicial Committee is 
communicated herewith to the Lower Appellate Court for use 
and return. 


[In compliance with the order contained in the above 
judgment the District Judge of Madura submitted a finding on 
issue 1 in the affirmation and in that vew, did not decide issue 2, 


The court made the following Oo 
ORDER OF REFERENCE TO A FULL BENCH :— 


The finding is that the widow surrendered the whole property she 
inherited from her husband by Exhibit I which contained a stipulation 
that if Thangammal (meaning the widow) should wish to live separa- 
tely, she could then claim for her maintenance a certain wet land and 
a room inthe house. Mr. A. Krishnawami Aiyar argues that this 
stipulation vitiates the surrender : Mr, Jayarama Aiyar ier on the other 
hand contends that the provision for maintenance and residence does 
not detract from the completeness of the surrender and the stipulation 


objected tois not within: the mischief of the pronouncement of the. 


Judicial Committee in Rangasami Gounden v. Nachiappa Gounden, } 
We are inclined to think that the Board had not in its mind provisions 
for maintenance which even a widow ‘effacing herself’ must have for the 
sustenance of her physical body. At the same time, the language of the 
Privy Coucil is very comprehensive and may affect any reservation of 
property whether it is for maintenance or not. We are aware thatAbdur 
Rahim and Oldfield, JJ. are inclined to restrict the scope of the Privy 
Council judgment to instances in which a temporal advantage is 
obtained in the guise of surrender. But they follow the view of 
Sadasiva Aiyar and Napier, JJ, in Chinnaswami Pillai v. Appaswami 
Pillai 2 which was based on the Judgment of the Full Bench of the 





“1, (1918) L.R 467, A. 72. 2, (1918) LL. BR. 42 Mad. 25. 
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High Court in Nachizcppa Goundan v, Rangasami Goundan4 which was 
under appeal before the Judicial Committee. As we said before, the 
janguage of Lord Dunedin goes further than that employed in the 
Full Bench Judgment of the High Court: and as the question is one 
of great importance and may recur often, it seems desirable, in our 
opinion, that there should be an authoritative pronouncement by the 
Full Bench on the subject. we have, therefore, resolved to refer for 
the opinion of the full Bench the following question : 


“Is a deed of surrender by a Hindu widow invalid by reason ofa 
provision for maintenance and residence in her favour contained 
therein?’ , 

A. Krishnaswami Iyer, for. Appellant. 


The question turns largely on the effect of the decision in Ranga- 
sami Goundan v. Nachiappa Goundan 1. [O. C. J. The point was not 
before the Judicial Committee.] Not directly. The requirements of a 
valid surrender are definitely laid down. The power of surrender is an 
exceptional one and its exercise by the widow has the effect of diverting 
the inheritance from the natural heirs. It must therefore be strictly 
exercised and subject to the limitations laid down by law. 
The effect of a surrender is “the effacement of ‘the widow., 
The widow in such a case, so to speak, “ operates her own death 
by voluntary act. Rangasami Goundan v. Nachiappa Goundan 2. 


A surrender to be valid must -of the widows whole interest in 


the whole estate. Rangasami Goundan v. Nachiabpa Goundan 8 


What is the nature of :this maintenance arrangement? It is 
something which the widow retains- out of the estate and this 
retention of a portion of the estate invalidates the’ surrender. [O.C. J. 
Suppose she stipulates merely for a money payment in the future.] In 
such a case it is an alienation for value and not a surrender, which 
must be gratuitous. Or it might be a device on the part of the widow 
and the reversioner to divide the estate. Rangasami Goundan v, 
Nachiappa Goundan 3. In either case it isa bad surrender. Refer‘ 
ence was made to Sriramulu Naiduv. Andalammal 4, Mulugu Kotayya 
v. Mudigonda Chandramouli Sastri >, Chinnasami v. Appasami 
Pillai 6; A. S. No. 162 of 1916 and A. S. 373 of 1915; Pilu v. 
Babaji 7; Nobokishose Roy v. Harinath Roy 8; Behari Lal v. Madho 
Lal Ahir Gayawal? ; Debi Prasad Chowdhery v. Golap Bhaghat 9, 


1. (1918) I. L. R. 42 M. 523. 9. (1918) I. L. R. 42 M, 528, 582, 

3, (1918) I. L. R. 42 M. 523, 536 4. (1907) I. L. R. 30 M. 145. 

6. (1916) 81 M. L. J, 406. 6. (1918) I. L. R. 42 M, 25. 

7. (1909) I. L. R. 84 B. 165. 8. {1884) I. L. R. 10 O. 1102. 
9. (1891) 1. L. R. 19 C. 286. 10, (1913) I. L. R. 40 O. 721, 779, 780. 
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K. Srinivasa Iyengar- for the réspondent. The Privy Council 
case in Rangasami Goundan v. Nachiappa Goundan 1 does not 
decide the point. All that the Privy Council require is that the 
surrender must be of the whole estate to the next reversioner 
and it must also be bona fide and not a device to convert the 
property. This is no authority for. the position that any provision 
for the maintenance or residence of the widow vitiates the surrender.. 
Expressions like “ civil death ” and ‘‘self-effacement ” are loosely used 
and must not be pressed too far. Chinnasasami Pillai v, Appasami 
Pillai *. In early Hindu Law women were not qualified for inherit- 
ance. They hada right to maintenance only. Except Yajnavalkya 
and Vishnu none of the Smritikars allowed widows to inherit to the 
property of their husbands. The commentators steered a middle 
course. The subject is fully dealt with in Ghoses Hindu Law Vol. 
I, pp. 112—134 ; pp. 229—280; Vol. II, p. 892. The textual founda- 
tion for the theory of surrender is in the Dayabhaga Chapter XI, 
Sec. 1 Sub-sec. 53. The widow had always a right of maintenance so 
long as she livedand that right is not affected by the surrender. Its 
only effect is to let in the next heir. Oa 


In the case of a joint Mitakshara family, the widow does not 
succeed to her hu sband’s property.. But she has aright to mainte- 
nance all the same. Similarly in the case of a widow succeeding as 
heiress and relinquishing the estate, the right to maintenance subsists 
though she lets in the normal rule of succession by surrender. The 


liability of the heir. who takes the estate by surrender to maintain the 
widow.is unaffected. 


_Arelinquishment by a widow of the inheritance in consideration 
of maintenance has always been tecognised to be valid. S. Jada- 
money Dabee v. S. Mookerjee 8 following an earlier case in Lukhiprea 
Dassee v. Sheosoondari Dassee -*, Reliance was also placed on Lalla 
Kundee Lal v. Lalla Kelee Pershad 5; Nobo Kishore Sarma Roy v. 
Hari Nath Sarma Roy 8; Debi Prosad Choudhury v. Golab Bhagat T: 
Rangappa Naick v. Kamti Naick 8. Even in the absence of an 
express stipulation, the surrenderee just like any other heir, will take 
the estate subject to the widow's right to maintenance. Chinnaswami 
Pillai v. Appasami Pillai 2; Raghunath Singh v. Kura Kumari 9. All the 

1. (1918) I. L. R. 42 M.598=36 M. L. J. 498. 

2. (1918) I. D. R. 42 M, 25=95 M, D. J. 512. 

8. (1856) 1 Boulnois 120=134: 8 T D. (O. S.) 72 (T7). -- 

4. (1849) 5 S. D. A. 457. 5 (1874) 22 W. R, 307. 

6. (1824) I. L. R. 10 €. 1102, ° 7. (1918) I. L. R, 40 O. 721, 771, 

8. (1907) I. D. R. 31 M. 366 (F. B.) 9. (1917) 38 I. C. 167, (Pat.) 168. 
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cases in this and the other High Courts are uniformly in favour of my 
contention. l 

A. Krishnaswami Iyer in reply. The theory that womans 
right of inheritance is a modern exception and that the ancient, 
Hindu Law was against her claim is incorrect. Venkatarazu 
v. Kottayya 1, Narayanaswami Naidu v. Tirumala Setti Subbayya ?, 
Sundarajan v. Arunachellam 3 and The Shivasunga case 4. 
The argument of the other side that the surrenderor has a legal 
claim for maintenance against the surrenderee even in the 
absence of express stipulation and that on a surrender thereis a 
fictional removal of the joint family with an incidental right in the 
widow to be maintained, is unsustainable. Take for instance the 
case of a surrender by a widow in favour of her daughter's son who 
happens to be the next reversioner at the time. Jn such a case, he is 
under no liability to maintain the surrenderor in the absence of ax 
express contract. l 

Nor can there be any fiction of the revival of a-joint family. The 
case in S. Jadamoney Dabee v. S. Mookerjee 5 is no longer good law 
after the decision in Rangasami Gounden v. Nachiappa Gounden 6. 
In that case the learned Judges do not draw any distinction between 
surrender and alienation but treat them alike. Gunga Pershad Kur v. 
Shumboonath Burmah T in so far as it proceeds on the view that a 
surrender lets in the normal rule of succession is incapable of logical 
application to other cases. The cases of this High Court are all recent 
and there is no room for the application of the stare decisis principle. 

The Court expressed the following 

*Opinions :—The Officiating Chief Justice: —The answer to the 
question referred depends mainly upon the interpretation of the 
scope and effect of a recent ruling of the Judicial Committee in 
Rangasami Goundan v. Nachiappa Goundan, 8 where the law 
on the subject of surrender and alienation by a Hindu widow 
has been authoritatively considered. They begin by pointing 
out that these two classes of transactions are different in their 
nature and legal incidents. Surrender is described as “an effa. 
cement of the widow—an effacement which in other circums- 
tances is effected by actual death or by- civil death—which 
opens the estate of the deceased husband to his next heirs at 
that date’’. In another place it is stated to be a withdrawal of 


* A. A. A O. 22 of 1918, i . 8rd September, 1919. 

1. (1912) 28 M. L. J. 228, 227. 2. (1912) 24 M. L. J. 79, 83. 
8. (1915) I. L. R. 33 M, 159, 177=29 M. DL, J. 816, 

4. (1868) 9 M.I.A. 611. 6. (1856) 1 Boulnois 120. 


6. (1918) I. L., R. 42 M. 523. ‘7, (1874) 22 W, R. 398, 


~ 
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the widow’s life estate so that the whole estate should get vested 
at once in the grantee thus approving of the proposition as stas 
ted in Behari Lal v. Madho Lal Ahir Gayawal, 1 by Lord Morris 
that “according to Hindu law the widow can accelerate the 
estate of the heir by conveying absolutely and destroying her 
life-estate.”. Then their Lordships sum up the law in these 
words : “An alienation by a widow of her deceased husband's 
estate held by her may be validated if it can be shown to 
be a surrender of her whole interest in the whole estate in fav- 
our of the nearest reversioner or reversioners at the time of the 
alienation. In such circumstances the question of necessity 
does not fall to be considered. But the surrender must be a 
bona-fide surrender, not a device to divide the estate with the 
reversioner”. It may be cbserved here that their Lordships speak 
of surrender as an alienation and in another place as a gift, 


. But that in my opinion cannot be taken to obscure in any way 


the distinction between a surrender as defined above and an 
alienation of the whole or part of the estate on the ground of 
necessity. So far as this judgment of the Privy Council goes, I 
find no warrant for holding that, where a transaction is by way 
of surrender of the widow’s whole interest in the whole estate in 
favour of the nearest reversioner and such surrender is bona-fide 
and not a mere device to divide the estate with the reversioner, 
it would not be valid in law simply because the deed of surren- 
der makes a bona-fide provision for a reasonable maintenance 
and residence for the widow or widows making the surrender. 
On the other hand it seems to me that their Lordships intended 
to lay down that if the conditions mentioned by them were sat- 
isfied, that was all that was required for a valid surrender and 
any provision or benefit reserved for the widow not inconsistent 
with those conditions would not affect the legality of the trans- 
action. Mr, A. Krishnaswamy Aiyar contends that the descrip- 
tion of surrender as ‘an effacement of the vidow which in other 
circumstances is effected by actual death or by civil death 
opening the estate of the deceased husband to his next heirs at 
that date,’ shows that any prov.sion for maintenance and 
residence in favuur of the widow surrendering her life estate is 
inconsistent with a proper surrender. But I fail to appreciate 
this argument. If the Priyy Council had intended any such 
t. (1891) I. D. R. 19 Cal. 236. 





F. B. 





Angamuthu 
Chetti 


v. 
Varatha- 
rajulu 
Chetti. 





Abdur 
Rahim, 
0. 0. J. 


390 ` THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 








. F. B. result I think they would have made it clear that reservation 
Angamuthu Of any sort of benefit or provision for maintenance would 
ee vitiate a surrender. On the other hand all that they were pre- 
Yaaa pared to lay down was that it must not be a device to divide 
Chetti. the estate with the reversioner. The transaction which has 
Abdur given rise to this reference, it is conceded, is not such a device 
aa but a bona fide surrender. Ail that was argued was that the 


Stipulation by the nearest reversioner in whose favour the 
surrender is made (which was a payment of a lump sum of 
Rs. 500 to one widow for her maintenance and an undertaking 
to maintain the other widow and to provide for their residence), 
though perfectly reasonable, was in itself sufficient to vitiate 
the surrender. As I said, this contention is not borne out by 
the judgment of the Privy Council. It is obvious that if it 
were to be accepted, if the law were that the widow surrender- 
ing her estate cannot stipulate for her maintenance, that would 
virtually be prohibiting surrenders in most of the cases, even 
though the widow be actuated by a bonafide desire to divest 
herself of the entire estate which she inherited from her hus- 
band in favour of the next heir. 


Mr. Krishnaswami Iyer was not able to produce a single 
authority in support of his proposition. On the other hand, as 
far back as 1856 Sir James Colvile, then Chief Justice of the 
Calcutta High Court, laid down that a relinquishment of the 
inheritance by a widow in consideration of maintenance, in ' 
favour of the next heir was valid. See S. Jadamoney Dabee v. 
Mookerjee 1. It was not, so far eas one can gather, for the 
first time that the law was so laid down in 1856. On the other 
hand it would appear from Lukhiprea Dassee v. Sheosoondari 
Dassee, 2 referred to by Sir James Colvile, that that was the 
Hindu law as understood for along time. In Lalla Kundee 
Lall v. Lalla Kalee Pershad, 3 asurrender was upheld asa 
family arrangement in spite of a stipulation for maintenance. 
In Nobo Kishore Sarma Roy v. Hari Nath Sarma Roy 4, the 
previous authorities appear to have been fully discussed 
including the case in 8S. Jadamoney Dabee v. Mookerjee 1. 
I find no suggestion in the judgment of Garth, C. J., or of 


oo A a Ml 
1, (1856) 1 Boulnois 120 at 184 2. (1849) 58 D.A. 457. 
3. (1874) 22 W. R. 307, 4 (1884) I. L. R. 10 Cal. 1102. 
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Mitter, J., throwing doubt on what was laid down by 
Colvile, C. J., nor is there any doubt cast on that proposition 
in the elaborate judgments of Jenkins, C. J. and Mookerjee, J. 
in Debi Prosad Chowdhury v. Golap Bhagat,1 referred to 
with approval by the Privy Council in Rangasami Goun- 
dan v. Nachiappa Goundan?. In this Court in Rangappa 
Naik v. Kamti Naick 3, it was laid down that a provision for 
maintenance does not vitiate a surrender and though their 
Lordships of the Privy Council in the recent case have said that 
they did not approve of “a good deal of what was said” in that 
case. I cannot assume that they meant to hold that the High 
Court's ruling was bad on this particular point. That was also 
how the law was enunciated in Chinnaswami Pillai v. Appaswami 
Pillai, * although the learned Judges following the Full 
Bench of the High Court in Nachiappa Goundan v. Ranga- 
swami Goundan, 5 (which was the case in appeal to the Privy 
Council in Ran gasami Gonndan v. Nachiappa Goundan ?) laid 
down certain other propositions which were disapproved by 
the Privy Council. I may also mention that sitting with 
Oldfield, J., I had recently to consider the effect of the recent 
Privy Council ruling on this point and on the matter being 
more fully discussed on this occasion I am strengthened in my 
view that there is nothing in the judgment of the Privy Council 
to militate against what appears to me to have been always un- 
derstood as the law namely that a reasonable stipulation for 
maintenance and residence does not affect the validity of a sur- 
render provided itis a bona fide surrender of the entire interest 
of the widow in the whole estate and is not a mere device to 
divide the estate with the next reversioner. That is how I would 
answer the question under reference. 


Since I had prepared the above opinion the judgment of 
the Privy Council in the consolidated appeals from Bengal 
Nos. 100 of 1916 etc. delivered by Viscount Cave on 30th 
June 1919 (not yet reported in the Law Reports) has come to 
my notice. It certainly confirms the view of law I have 
expressed. In that case in the course of certain proceedings 
under the Succession Certificate Act instituted by the adopted 


1. (1918) I. L. R. 40 Cal. 721, 2. (1918) I. D. R. 42 Mad. 528. 
3. (1907) I. L. R. 31 Mad. 366. 4. (1918) I. L. R. 42 Mad. 25. 
- 5. (1915) 38 M. D.J. 1. 
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son of one of three Hindu brothers alleging that they were 
joint in estate, the widow of one of the brothers also claimed 
his estate alleging that they had divided an agreement was 
arrived at by which in consideration of certain property being 
allotted to her for maintenance during her life she gave up all 
her rights in favour of the adopted son. Their Lordships held 
that the agreement which wassubsequently acted upon amounted 
to an effective surrender. It does not appear that the surrender 
was even attacked on the ground that it was made in considera- 
tion of the widow being given a certain portion of the estate 
for her maintenance during her life; in any case the Privy 
Council had no hesitation in upholding the surrender in spite 
of such a provision. They say: “In the present case there was 
indeed no formal surrender by the widow of her estate ; but 
there was an express agreement, binding upon her, that for 
considerations which appeared to her sufficient she would 
abandon the claim which at the time she had a good right to 
make and would have no right, claim or demand in respect of 
the estate of her late husband. It is true that the document 
was drawn up on the footing, not of a surrender of an acknow- 
ledged right, but of an admission that the right did not exist ; 
but in substance, and disregarding the form, there was a 
complete self-effacement by the widow which precluded her 
from asserting any further claim to the estate. The question is 
no doubt one of difficulty, but upon the whole their Lordships 
have-come to the conclusion that the execution of the two ekrar- 
namas, followed by the acceptance for thirty years of mainte- 
nance under the terms of those “documents amounted to a 
complete relinquishment by Anandi koer of her estate in favour 
of Mahabir,, and accordingly that the title of Mahabir’s 
representatives is established and the plainuft’s action should 
have been dismissed on this ground.” 


Oldfield, J.—The reservation in favour of the widow of a 
right’to maintenance is a common term in surrenders; and it is 
not necessary to explain or justify it as proposed by Mr. K. 
Srinivasa Aiyangar for respondent, with reference to any fiction 
of a revival, when her separate property passes from her, of the 
right she would have enjoyed, if no such property had ever been 
in question and the family had been joint. Itisa sufficient 
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reason for allowing the validity of a surrender notwithstanding 
the inclusion of provision for the widow’s maintenance that she 
cannot be supposed to make a surrender so comprehensive as to 
deprive herself entirely of the means of subsistence. Yet that 
except in the rare cases in which she has or has means of earn- 
ing separate income, would be entailed by acceptance of 
appellant’s argument. No doubt the widow has been described 
in some authorities as operating by the surrender her physicial 
or civil death. But those, as Sadasiva Aiyar, J., held in Chinna- 
swami Piilai v, Appauswami Pillai } are “loose expressions which 
can mean only that the reversioner succeeds in such a case as 
if the widow died at the moment of surrender” and should not 
be pressed as embodying the law in all their implications. 


As the judgment just delivered shows, there is very little 
authority dealing directly with the matter ; but, so far as it goes, 
it is in respondent's favour. We have moreover been shown no 
decision, in which the inclusion of a bona fide provision for 
maintenance was regarded as invalidating a surrender; and the 
negative inference is strong, since, if the contrary view had 
been tenable, it would have afforded a clear and immediate 
ground of decision in the majority of the cases in the reports. 
The contention that a surrender cannot be valid, unless it 
is literally of the whole estate and reserves no benefit to the 
widow whatever, has been supported by reference to the latest 
comprehensive exposition of the law on the subject, the 
judgment of the Judicial Committee in Rangaswami Goun- 
dan v. Nachiappa Goundan;% and certainly according to it 
the surrender must be of the whole estate. But it is 
material that in that case the widow retained or received 
more than a mere right to maintenance, since she was also 
allowed possession of certain Mittah lands ; and, as the latter 
fact was a sufficient foundation for the conclusion against the 
validity of the transaction as a surrender, there is no reason for 
assuming that the effect of the stipulation for maintenance was 
considered or influenced the decision. It is indeed clear that 
the widow’s acceptance of some benefit was not regarded as 
inconsistent with her effacement or the total withdrawal of her 
estate, which was held essential to the validity of her surrender, 


-~ 





1, (1918) I.L. R, 42 Mad. 25, 2, (1918) I. L. R.42 Mad, 523. (P, C.) 


F. B 


————— 


Angamuthu 
Ghetti 


v. 
Varatha- 
rajulu 
Chetti. 


—— 


Oldfield, J. 


F. B. 


—— 


Angamuthu 
Chetti 


v. 

Varatha- 
rajulu 
Chetti. 


ee 


Oldfield, J. 


Seshagiri 
Aiyar, J. 


-_ 


394 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXVII 


since reference was made in the course of the judgment to the 
necessity for the surrender being “ bona fide and not a mere 
device to divide the estate with the reversioner”, requirements 
which would be meaningless, if the widow’s right to receive 
anything were denied in toto. And this interpretation is con- 
firmed by the fact that in a very recent decision, received since 
the argument on the present reference, Bhagwant Koer v. 
Prashad Singh 1, the Judicial Committee proceeding statedly 
in conformity with. Rangaswami Goundan y. Nachiappa 
Goundan, 2 and reiterating the necessity for a bona fide 
and total renunciation by the widow of her right, held 
that such a renunciation was effected by a document, under 
which she was to hold certain land for life for her maintenance, 
that being the sole stipulation for her benefit. The surrender, 
which the law recognises, is, as I understand these decisions 
and as the language used-in the later suggests, a surrender of 
the estate held by the widow as such; and it will not be the less 
total owing to a reservation in her favour of aright of mainte- 
nance, to which she was not previously entitled as widow, even 
if that right be secured on part of the property comprised in 
her widow’s estate. ) 
It is conceded that the provision for residence must stand 
or fall with that for maintenance. I concur with the learned 
Chief Justice in answering the question referred in the negative. 


Seshagiri Atyar, J.:—The question for decision may be 
examined from three stand points. Firstly, with reference to 
the recent decision of the Judicial Committee in Ran gaswami 
Goundan v, Nachiappa Goundan 2.3 secondly, with_reference to 
the theory of surrender apart from decided cases; and thirdly 
with reference to decided cases. l 


Mr. Krishnaswamy Atyar’s attempt was, in the main, 
directed to showing that the pronouncement of the Judicial 
Committee leaves Indian Coarts no option in the matter. The 
judgment has been ably commented upon. The Board had 
before them a case which was not essentially one of surrender. 
They had mainly to deal with the proposition whether the con- 
sent of a reversioner to an alienation was conclusive proof of 
its binding character.- Incidentally they referred to the distinc- 





1. (1919) P. O. A. No. 100of 1916. 2, (1918) I. L. R. 42 M. 528. 
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tion between surrender and alienation. In dealing with these 
matters they roughly classified them under three heads; (a) 
surrender proper ; (b) indirect surrender. and (c) alienation. As 
regards alienation they held that the consent of the immediate 
-reversiouer was only presumptive proof of its validity. In this 
connection they point out that the principle is an offshoot of 
the theory of surrender which alone is referred to by the Smrithi 
writers. As regards surrender itself, they say :—‘‘ The sur- 
render must be a bona-fide surrender not a device to divide the 
estate with the reversioner.” As regards indirect surrender they 
seem inclined to hold that where the widow in possession 
alienates to a stranger and the consideration wholly passes into 
the hands of the immediate reversioner the transaction may be 
regarded as one of surrender. 


The learned vakil for the appellant relied upon certain 
expressions in the judgment, for the broad proposition that 


there should-be no element of quid pro quo in effecting the sur- — 


render. The expression “civil death?’ and “ effacement’ must 
be taken to have been used figuratively gua the estate sur- 
rendered. I am clear that it was not the intention of Lord 
Dunedin that these words should be understood as sug- 
gested in this court. Reading the whole judgment it is appa- 
rent that, the noble Lord thought that to make a surrender 
‘effectual, it must comply with the following requirements. (1) 
It must be to the nearest reversioner; (2) there must be no 
reservation ; and (3) it should be done bonafide and not asa 
device to effect a bargain between the widow and the rever- 
sioner. Mr. Krishnaswamy Aiyar wanted to import a fourth 
condition, namely entife absence of consideration. I do not 
think there is anything in the judgment to support this sugges- 
tion. As I said in the order of Reference, and suggested at the 
course of hearing, a provision for maintenance does not in the 
least affect the spiritual character of the surrender. The com- 
monest instance of a bona fide surrender is where a religiously 
inclined widow, seeks relief from the worries of temporal 
management of her estate and retires to a place of pilgrimage 
like Benares ; she would then surrender the whole of her pro- 
perty to the next reversioner. But she will have to live even 
in’ Benares. Any provision made for her maintenance there 
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F. B. would not, in the least, derogate from the completeness of the 
Angamuthu SUrrender. Therefore, in my opinion, if a transaction is exfacie, 
cae - in substance, and in intention, a surrender which reserves no 
Varatha- portion of the property to the widow, the fact that the sur- 
airy renderee agreed to provide for the maintenance of the sur- 
Seshagiri renderor should not vitiate the transaction. 
Aiyar, J, 


Since this case was argued the judgment of the Judicial 
Committee in Bhagwant Koer v.Prashad Singh 1from the Calcutta 
High Court has been circulated to us. Thatdecision makes il 
clear that a 'provision for maintenance would not affect the 
validity Of a surrender. In the judgment of the Board the passage 
quoted by the learned Chief Justice makes it clear that if the 
provision for maintenance is bona fide and reasonable, the trans- 


action will be upheld. 


An examination of the texts on which the theory of surren- 
der has been built, leads to the same conclusion. Mr. K. Srini- 
vasa Aiyangar in his very interesting argument drew attention to 
the fact that excepting Yagnavalkya and Vishnu none of the 
Smrithi writers recognised the right of a Hindu widow to a share 
in the joint family property. The two Smrithi writers appar- 
ently gave expression to the prevailing sentiment at the time they 
wrote. When. the texts were commented upon, two theories 
were propounded. Vignaneswara held that the texts should be 
confined to awarding property only where the husband had be- 
come divided from the rest of the family. His view was that 
the theory of survivoiship should not be prejudiced by granting 
a share to the widow. Jeemutha Vahana did not agree 
with this interpretation. He held that the share should be 
allotted whether the family was divided or undivided. At the 
same time he gave expression to a sentiment which has since 
assumed large proportions. The unpretentious words in Chapter 
11, S. 1, paragraph 59 “if her right ceases or never takes effect 
the residue of the estate is taken in the same manner as they 
(reversioners) would have succeeded if the widow’s right had 
never taken effect” have led to all the trouble. As I understand 
the position, both, Vignaneswara and Jeemutha Vahana were 
trying to placate male opinion against the innovation by Yagna- | 
valkya and Vishnu. Both of them wanted to put limitations 


1, (1919) P. ©. A. 100 of 1916. 
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upon the texts. Jeemutha Vahana apparently thought that by 
enabling the widow to give up the estate he would expound the 
text ina manner not very unacceptable to persons who have 


been accustomed to the belief that woman have no share in the - 


joint family property. However that-may be, there is no doubt 
that the prevalent idea was that by surrender the widow would 
gain spiritual benefit, and that for this end she should walk out 
of the estate as if the property still belonged to the undivided 
family and as if her husband had never become divided from 
the rest. As Subramania Aiyar, J. pointed out in Marudamuthu 
Nadan v. Srinivasa Pillai, the principle enunciated by Jeemutha 
Vahana has been applied to cases governed by Mitakshara. 
The conclusion I come to is that the theory that by the 
operation of surrender the widow secures for herself at least 
as much right as she would have had, had she never taken 
the property by inheritance is inferable from the language of 
Jeemutha Vahana. It follows from this that any provision for 
maintenance would be perfectly legitimate and would not 
offend the doctrine of surrender. This is the view which 
underlies the decision of Chief Justcie Colvile in S. Joda- 
money Dabee v. S Mookerjee 2 although Mr. Justice Jackson was 
of a different opinion. Colvile, C. J. refers to Lukhiprea Dasee 
v. Sheosoondari Dasse® in support of his view, and this undoubt- 
edly-must have been in the mind of Mr. Justice Mitter when 
he says in Ganga Pershad Kur v, Shumbhoonath Burmun * that 
relinquishment brings in the normal rule of succession. 


Lastly ‘turning to decided cases, it seems to me that the 
weight of .authority is against the contention of Mr. Krishna- 
sawmy Aiyar. In Marudamuthu Nadan v. Srinivasa Pillai t, 
it was held that the surrender must be absolute and complete. 
Sriramulu Naidu v. Andalamal 5 which was very much relied on 
was really a case of a device by the widow to get advantages for 
herself and for her dependants in the guise of a surrender. The 
observations in Muluga Kotayya v. Mudigonda Chandramouli 
Sastri 6 that there should be no benefit for the widow except 
possibly for maintenance is purely obiter and was not a consi- 





1, (1999) í. L. R. 21 M. 128., .2 (1556) 1 Boulnois 120. 
g. (1849) 5S.D.A. 457. 4. (1874) 22 W. R. 393 
5. (1849) I. L. R. 30 M. 146. 6. (1916) 31 M., L. J. 41%. 
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dered pronouncement. On the other hand Mr. Justice Sada- 
siva Aiyar in Chinnasawnw Pillai v. Appasami Pillay t lays down 
explicity that an obligation to maintain does not vitiate a 
surrender. One of his reasons for the conclusion is that 
the surrenderor would have otherwise a right to be main- 
tained. The statement is in accordance with the deci’ 
sion in Raghunath Singh v. Kura Kumari, 2 but I think 
there is force in the contention of the learned vakil for 
the appellant that the surrenderor can have no iegal claim 
against the surrenderee at least in cases of surrender of her hus- 
band’s self-acquired properties. But this criticism of one of the 
reasons for the opinion does not affect the main conclusion. In 
Challa Subbiah Sastri v. Paluri Pattabhiramayya, 3 an absolute 
surrender which was followed bya reconveyence was held good. . 
In Appeal No. 162 of 1916, the learned officiating Chief Justice ° 
has put the theory of surrender on the ground that the widow 
by walking out of the estate is practically restoring the property 
to the joint family. In Pilu v. Babaji,4 there was a reservation of 
the estate which was held to vitiate the surrender. In Nobakishore 
Sarma Roy v. Hari Nath Sarma Roy, 5 although the case was one 
of alienation and observations relating thereto may be open to 
exception, having regard to the recent pronouncement of the 
Judicial Committee, Garth, C. J., referred to surrender as if all 
that is necessary is that there should be completeness and bona 
fides. In Behari Lal vw. Madho Lal Ahir Gayawal, 8 there was no 
conveyance of estate at all but only the right of management. 
It was held by the Judicial Committee in that case that the tran- 
saction cannot be supported as assurrender. The observations 
of Mookerjee, J., in Debit Prosad Chowdhury v. Golap Bhaghat, 7 
are really in favour of the view that a bona fide reservation 
for maintenance would not affect the validity of a §urrender. 
Therefore the authorities do not lend support to the contention 
advanced by the learned vakil for the appellant. I agree in the 
answer given by the learned Officiating Chief Justice. 








A. V.V. 
1. (1918) I. D. R. 42 M. 36, a, (1917) 38 I. ©. 167. 
3. (1907) I. L. R. 31 Mad. 446. + 4. (1909) I. L. R. 84 Bom. 165. 
5, (1884) I. D. R. 10 Cal, 1012, 6, (1891) I. L. R. 19 Cal. 236. 


7. (1918) I. L. R. 40 Cal, 721. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE OLDFIELD AND MR JUSTICE 
SESHAGIRI AIYAR. 


Eda Ponnayya and another ... Appellants * (Petitioners 
. 3 and 5.) 
v. 
-Jangala Kama Kotayya and .... Respondents (Counter- 
another. petitioners.) 


Civil Procedure Code (V of 1908) 0.9 R. 18—Applicability—C onsideration— 
Minor not properly represented in suit —Ex parte decree against— Application to set 
aside—Maintainabtlity, 


The father of the minor defendants in a suit wag appointed their guardian ad 
litem, although he had never appeared and consented to his appointment, and the 
suit was afterwards decreed against them ex parte. On an application filed by 
them under 0.9 R.18 of the C. P. Gode for an order setting aside the ex aarte 
decree, held, the appointment of the father was invalid ; the minors were not pro- 
perly represented and could-not be regarded as parties to the suit at all; the deoree 


could not bind them; and therefore an application by them under O. 9 R. 18 for 
setting it aside was incompetent. 


Per Seshagiri Aiyar, J: To attract the provisions of O 9 R.13 of the CG. P. 
Code the person seeking the aid of the Court must be a party to the suit. 
Appeal against the order of the Court of the Subordinate 
Judge of Bezwada in C. M. P. No. 376 of 1917, in O. S. 
No. 36 of 1916. 


N. Rama kao for Appellants. 
P. Narayana Murthi for Respondents. 
The Court delivered the following 


Judgments :—Oldfield J :—We take the facts in this case 
ho be that the father of the present appellants was appointed 
‘their guardian ad litem, although he had never appeared and 
consented to his appointment, and that the suit was afterwards 
decreed against them eg parte. The lower Court has refused to 
set aside that decree on the ground that the procedure provided 
by Order 9 Rule 13 of the Civil Procedure Code cannot be 
applied to it. 


The appointment of the guardian was certainly bad in the 
circumstances ; and the minors must therefore be taken to have 
been unrepresented. The question is then whether O. 9 R. 13 
is applicable. We have been referred to two decisions of this 
Court and certain decisiofis of the Allahabad High Court to 
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show that itis. The Allahabad decisions however, of which 
the latest is Bhagwan Dayalev. Puram Sukh Das + were given 
without reference to the principle, which in my opinion governs 
the case and the judgment of ‘the Judicial Committee, to which 
I shall refer. My learned brother's decision in Sharoof Sahib v. © 
Raghunatha Sivaji ? appears to have turned on the invalidity of 
the guardian’s appointment, the application of O. 9 R. 13 not 
having been disputed and my own decision in Adyapadi Rama- 
nna Udpa v. Krishna Udpa ? dealt with the negligence of a 
regularly appointed guardian and the question whether it could 
be regarded as “ sufficient cause’ within the meaning of the 


rule. 


The proper principle to apply however is that the minor, 
if he is not properly represented, cannot be regarded as a party 
to the proceedings at all, they therefore cannot bind him and 
there can be no question of his having been prevented by any 
sufficient cause from conducting them. This follows from 
Rashid-un-nissa v. Mahomed Ismail Khan * in which it was 
held that, the appointment of a guardian not having been valid, 
the litigation she had conducted on behalf of the minor was a 
nullity and the minor was not a party to it for the purpose of 
S. 244 of the former Code. This ground of decision is implied 
in lower Court's reference to the possibility that the minors 
may be entitled to treat the decree passed as not binding on 
them. Adopting it, I would dismiss the appeal with costs. 


Seshagiri Atyar, J.—! agree. 


I shall however add a few words having regard to the . 
citation of a decision to which I was a party, namely Sharoof 
Sahib v. Raghunatha Sivaji ?. In that case, there was no argu- 
ment that the procedure prescribed by O.9 R. 13 was not 
applicable, where the minor was not properly represented ; 
therefore that decisionis not an authority for the proposition 
contended for on behalf of the appellant. 


We must take it that the minor was not properly repre- 
sented in the suit. The consent of the proposed guardian 
was not obtained for his appointment and according to princi- 


a 
1. (1916) I.L. R.39 AN8. 2. (1915) 18 M. L. T. 401. l 
g, (1914) 27 M. L.J.167 4. (1909) I. L. R. 81 All. 572=19 M. L, J. 681, 
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ple and the recognised practice of this court, no guardian can 
be appointed unless he has expressed his willingness to act. It 
follows, therefore, that the minor though co-nominee in the 
atray of parties, was not represented and was not consequently 
a party to the suit. The decision of the Judicial Committee in 
Rashid-un-nissa v. Mahomed Ismail Khan, 1 lays this down dis” 
tinctly. The learned Chief Justice and Sadasiva Aiyar, J- have 
taken the same view in this Court. My learned brother’s deci- 
sion in Adyapadi Ramanna Udpa v. Krishna Udpa, 2? related 
not to the question of the want of representation of the minor, 
but to gross negligence in the conduct of the guardian properly 
appointed. Ido not think that decision is relevant to the 
present case. 

Two decisions of the Allahabad High Court have been 
quoted which prima facie are in favour of appellant’s conten- 
tion. As regards Bhagwan Dayal v. Paramsulh Das, 8 I do nat 
find much difficulty. In that case a Court amin was appointed, 
without notice to the mother, the natural guardian. The lear- 
ned Judes held that it was an improper appointment. I do not 
understand them to have decided that the appointment was inva- 
lid. In this view, the decision is not inconsistent with the 
Privy Council decision. But in a later case, Bhagwan Dayal v. 
Param Sukh Das * the learned Judges understood the earlier 
case to have decided that there was no valid appointment of 
a guardian, and on this construction of their Court’s judgment, 
they hold that O. 9 R. 13 was applicable to the case. It may be 
remarked that the learned Judges relied on the inherent power 
of the Court to vacate the judgment ; when this provision is 
appealed to, I fail to see why the order should have been set 
aside under O. 9 R. 13. As in my Opinion the view taken in the 
last mentioned case is not reconcilable with Rashid UN-NUSSA V. 
Mahomed Ismail Khan 1, I am unable to accept it as good law. 

There can be no question that to attract the provisions of 
the order relating to the setting aside of ex parte decrees, the 
person seeking the aid of the court must be a party to the 
suits. It is of the essence of O. 9 R. 13,. that the complaint 
must come from one whose rights could validly be dealt with 
by the trial court. If, in consequence of the failure to have 


Se aE 
1, (1909) I L. R. 81 All. 572. 2. (1914) 27 M. L. J. 167, 
8, (1915) I. L. R, 37 All. 179, 4. (1916) I. L. R. 39 All, 8. 
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a guardian appointed the minor was not properly before the 
court, any decree passed against him and any proceedings in- 
tended to affect him would be nullities. He has his remedy 
against the invalid act of the court in quite a different proceed- 
ing and not in a proceeding instituted to set aside the decree 
treating it, as if he were properly before the court. This con- 


clusion follows from the Privy Council decision .and from the 


decision of this court already quoted by me. 

- In my opinion the Subordinate Judge was right in holding 
that in the view of the facts he had expressed, the present 
application was incompetent. I agree in the order proposed 
by my learned brother as to costs. f 

A.S. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFI8LD AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Seshappa Heggade ... Petitioner* (Plaintiff) 
v. 
Chandayya Heggade ... Respondent (Defendant.) 


Maintenance—Aliyasanthana family—Malabar torwad—Member of —Arrears of 
maintenance of—Assignment —Validity—-Trans fer of Property Act, S. 6 cls. (a), (d) 
and (h)—Scope and applicability—Suit for arrears—Small Cause Court—dJ urisdic- 
tion. 

A sùit for arrears of maintenance due to a member of an Aliyasamthana family 
and assigned by him to plaintiff is not cognizable by a Small Cause Court, Sami- 
natha Aiyar v. Mangalathammat} followed. 

Per Seshagiri Aiyar, J: Such an assignment is not invalid either under the 
Transter of Property Act or under the general law. 


Scope and applicability of ols. (d) and (h) of S. 6 of the Transfer of Property 
Act considered, 
The right of a member of a Malabar tarwad or of an Aliyasanthana family to 


maintenance is property. ; 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsit 
of Udipi dated the 4th day of March 1918 in S. C. S. No. 68 of 
1915. 

B. Sitarama Rao for Petitioner. 

K. Y. Adiga for Respondent. , 


a Ė—— sce es ee 
* ©. R. P. No. 519 of 1918. 18th March 1919, 
1. (1896) I. L. R. 20 Mad. 29. 
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The Court delivered the following Seshappa 
Judgments :—Oldfield, J—I do not propose to express any ee 
opinion on the question, with which my learned brother has Feat. 
dealt—whether the plaintiff's claim is sustainable. My reason ee 
is that there is no decree before us, which we are entitled to reset 
test with reference to the considerations arising in connection 
with that question. 'The decree was passed by a Small Cause 
Court without jurisdiction, inasmuch as the claim is a claim for 
maintenance: See Saminatha Aiyan v.Mangalathammal 1. The 
only order we can pass in my opinion is that the decree be set 
aside and that the lower court do return the plaint for presen- 
tation to the proper Court. Each party will bear his own costs 
throughout up to date. 

SeshagiriAiyar, J.—This isa suit for arrears of mainte- Seshagiri 
nance by an assignee. The assignor isa member of an aliya- Sipai 
santhana family. © The suit was brought in the Small Cause 
Court for arrears which had already fallen due. The Lower 
Court dismissed the suit on the ground that the assignment is 
opposed to the Transfer of Property Act. In my opinion this 
conclusion is wrong. I do not think that S. 6 of the Transfer 
of Property Act is opposed to the assignability of the right 
which the plaintiff seeks to enforce. It is undoubtedly property 
because itis now well settled that the right of a member of a 
Malabar tarwad or of an aliyasanthana family to maintenance 
is based on ownership of property and not because he is enti- 
tled to be paid a fixed allowance by the karnavan who must be 
regarded as the true owner of the property. In Maradevi v, 
Pammakka 2,this principle was laid down and this is followed in 
a case to which I was a party, viz., Ammani Ammal v. Padhma- 
nabha Menon 8, In an earlier case Chandu v. Raman * this court 
held that the right to maintenance by a junior member of a 
tarwad can be made a charge upon a specific portion of the 
tarwad property. Therefore it seems te meto be clear that 
the right to maintenance which a member of an aliyasanthana 
family or ajunior member ofa tarwad possesses is property, 
and therefore the first portion of S. 6 of the Transfer of Pro- 
perty Act is complied with. Mr. Adiga for the respondent con- 

‘tended that the assignability is opposed to clauses (d) and (h) of 
the same section. Some support is given to this argument by the 





1, (1896) T. L. R. 20 M. 29. 9. (1912). L RB. 36M 203=22 M. D J. 309. 
8. (1918) I. D. R. 41 Mad. 1075-85 M, L. J. 509, 4 (1888) I. L. R. 11 Mad. 378. 
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observations of Sadasiva Aiyar, J. in Pallikandy Mammad v. 
Krishnan Nair. T'he question before Sadasiva Aiyar and Moore, 
JĮ. in that case related to the atttachability of the right to mainte- 
nance under a money decree obtained against a widow. There- 
fore the present question did not arise for decision directly in 
that case but Sadasiva Aiyar,J. in coming to the conclusion that 
the right to maintenance was not attachable refers to (d) and 
(h) of S. ô of the Transfer of Property Act. I will take clause (d) 
to which the learned Judge refers. That refers to an interest in 
property restricted in its enjoyment to the owner personally. I 
do not think it can be. said that the right to maintenance is a 
right of that kind. That clause contemplates cases like service 
tenures or the office of an archaka in a temple which is restric- 
ted in its enjoyment and cannot be transferred by the office 
holder. Then as regards clause (h) the transfer must not be 
opposed to the nature of the interest affected thereby. This 
again relates to cases of property which are known as extra com- 
mercium for example, transfer to a non-Hindu ofa right ina 
religious office : that would be opposed:io the nature of the in- 
terest affected thereby. I do not think that a right to mainten- 
ance is covered by either clause (d) or clause (h) of 8. 6. I am 
supported to some extent by the observations of the learned 
Judges who decided Rani Annapurni Nachar v. Swaminatha 
Chettiar 2? wherein they say that at any rate where, as here, the 
amount payable is subsequently fixed by agreement or by decree 
a transfer of a widow’s right to maintenance from her late hus- 
band’s estate would be good. I understand the distinction to 
be this, that you cannot attach maintenance which is to fall 
due at some future time but where the maintenance has become 
payable, it is attachable. That is well settled. Therefore so 
long as a decree-holder does not attempt to anticipate an in- 
come which is to fall due, there can be no objection to his 
obtaining decree and subsequently attaching the allowance 
when 1t becomes payable. Subject to this limitation I fail to see 
why aright to maintenance should not be assigned. I am 
therefore of opinion that the Transfer of Property Act is not 
opposed to the assignability of the maintenance of a member of 
a Malabar tarwad or of a member of an Aliyasanthana family. 


m —loe_OOON OO. — VV 


1. (1916) I.L.R. 40 Mad. 302=30 M L.J. 361. 
9, (1910) I. L.R 84 Mad, 7=20 M.L. J. 786 
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Mr. Adiga next attempted to argue that under the gene- 
ral law a right to maintenance should not be assigned 
and he quoted two cases, one in Bhyrub Chunder Ghose v. 
Nubo Chunder Gooha, 1 and another in Narbada Bai v. Maha- 
deo Narayan Kazinathnarayan and Shama Bai2 in support 
of this proposition. So far as my experience goes in Madras it 
has always been regarded that a right to maintenance which 
has already fallen due can be assigned and can be attached and 
as Isaid before, there is nothing either in the Transfer of 
Property Act or in the Civil Procedure Code which prohibits 
such a transfer or such an attachment. I am therefore not 


prepared to hold that under the general lawa right to mainte- 


nance is not assignable. 

This conclusion lands Mr. Sitarama Rao’s client in another 
difficulty. If itis inthe nature of aright in property anda 
right to maintenance that he has purchased, then the suit will 
not lie in a Small Cause Court. The decision in Saminatha 
Ayyan v. Mangalathammal 8 is in point. Even the decision 
quoted by the learned vakil Achutun Nair v. Kunjunni Nair 4 
Shows that such a suit is taken away from the cognizance of a 
Small Cause Court. I would therefore direct that the decree be 
set aside and that the lower Court do return the plaint for pre- 
sentation to the proper Couit. I agree with my learned brother 


as to the order as to costs which he proposes to make. 
A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. JUSTICE SADASIVA AIYAR AND MR. Jus- 


TICE NAPIER. 
Yellavajhula Surayya ..- Appellant* (Planitiff) 
v 


Yellavajhula Subbamma and others ... Respondent (Defendant) 

Hindu Law—Disqualification from inhéritance--Congenital bindness—Whether 
the rule of Hindu Law has become obsolete—Specific Relief Act, S. 43—Suit by a con- 
, tingent revèrsioner that defendant is only entitled to a widow's interest in proportion 
— Whether maintainable. 

The rule of Hindu Law which prevents a person born blind from claiming 
interest along with his brothers as a co-owner in collateral properties has become 
obsolete. 

* §. A, No. 826 of 1918. 11th April 1919, 
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Surayya The texts ot Hindu Law and the decisions on the subject of exclusion from 


inheritance discussed and commented upon. 


v. 
Subbamma . : . f - 
A mere contingent reversioner is entitled to sue for a declaration that the 


defendant, » Hindu widow is only entitled to a widow's limited interest in proper- 
ties in her husband's and nct to absolute ownership as she claimed under a will. 


A yreversioner, although he represents the whole body of possible reversioners 
and although their interest is only a spes successionis, has on their behalf a 
legal character within the meaning of S. 42 of the Specifio Relief Act and is, in 
@ proper case, entitled to sue. 


Second Appeal against the decree of the District Court of 
Kisina in Appeal Suit No. 21 of 1917, preferred against the 
decree of the Court of the Subordinate Judge of Kistna at 
Ellore in Original Suit No. 22 of 1915. 


P. R. Ganapathi Aiyar for V. Ramadoss for Appellant. 
V.Ramesain (The Government Pleader) for the Respondent. 
The Court delivered the following 


prey Judgments :—Sadasiva Atyar, J.:—The plaintiff is the 
appellant. The material facts found are: The Ist defendant's 
husband Chinna Sambayya had two undivided brothers, namely 
P. Sambayya and G. Sambayya. P. Sambayya was the eldest, 
G. Sambayya was the second brother, and the Ist defendant’s 
husband C. Sambayya was the yougest, P. Sambayya died 
‘ssueless about the year 1877. G. Sambayya who was born 
blind about 1847 had, however, been invested with the sacred 
thread (the parties being Brahmins by birth) as if he had no 
such disability and lived in commensality with his younger 
brother C. Sambayya in undivided family communion after the 
death of the eldest brother P. Sambayya. G. Sambayya died in 
December 1911 when he was abdut 65 years old. His younger 
brother C. Sambayya, the 1st defendant's husband” had prede- 
ceased him in November 1906 leaving his widow the Ist defend- 
ant as his heir. Soon after the 1st defendant's husband’s death on 
the 19th January 1907, the blind Brabman G. Sambayya, execut- 
ed the will Exhibit VII as follows ; “ I am now 60 years old. I 
am born blind. Your husband is my undivided brother. fam | 
unmarried. My younger brother has no male issue. He left 
only two daughters. * * * I execute this will in a sound and 
disposing state of mind so as to make my entire property devol- 
ve on you afier my death with powers of alienation by gift and 
sale. * *. For the continuation of the line, you are authoris- 
ed to adopt any boy whom you please whenever you desire. If you 
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do not desire to adopt, you should have the right of alienation 
by gift and sale, as you please, in respect of the entire property 
mentioned herein. This will is to take effect after my death.” 
At the foot of the will, the particulars of the property bequeath- 
ed are given and they are said to be in possession and enjoy- 
. ment of the testator. One of the houses in Panduvva village is 
stated to have been purchased by the blind testator in November 
1900 and to have remained in his possession. 


The testator was ‘an active and intelligent man taking 
part in all family transactions and contributing to the mainten- 
ance and improvement of the family.’ As a matter of fact ‘he 
seems to have been entirely managing the family affairs during 
his life-time and the 1st defendant's husband was a mere figure- 
head.’ ‘As a Vaidic Brahmin he would be officiating at cere- 
monies and going about for Sambhavanas and Dhakshinas on 
marriage and other occasions not only when they took place in 
his own village but also in adjoining villages. His blindness 
far from being a disqualification, was a recommendation to his 
being paid double the usual Dhakshinas paid to other Brahmins. 
He appears to have been well versed in the Brahmanical 
puranic and other religious literature’ and appears to have 
been, ‘in the habit of expounding them to the villagers. He 
took part in the cultivation of the lands and he sold lands, 
purchased lands, incurred debts by mortgaging lands, executed 
simple debt bonds and discharged them all on behalf of the 
family.’ (See documents beginning in 1881, Exhibit II and 
ending with Exhibit XIX, dated 1910). The Ist defendant has 
been in possession of the properties after the death of her 
brother-in-law (G. Sambayya) in 1911. 

The plaintiff is the undivided agnate cousin of G. Sam- 
bayya and of C. Sambayya. He treated the blind man as the 
surviving full owner of the family properties after the death of 
the Ist defendant’s husband. The plaintiff even got a decree 
_ against the blind man in 1910, the liability of the blind man 
being based on his ownership of his family lands. 


The present suit was brought in July 1915 on the following 
averments : 


(a) The blind Sambayya had, according to Hindu Law, 
no ownership right in the plaint properties. His younger 
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brother who died in November 1906 was sole owner at his 
death. His widow the lst defendant in 1906 inherited the 
properties with a widow’s interest. 

(b) The will of blind Sambayya of January 1907 in respect 
of the properties, which did not, as above shown, belong to 
the blind man, giving the Ist defendant absolute powers 
of disposal by gift, sale etc., cannot legally confer, on her such 
powers and she can only have a widow's interest as her hus- 
band’s heir in those properties. 


- (c) The authority to adopt given to her by such will could 
not lawfully be given to her by the blind man. 


On those averments, the plaintiff prayed for a declaration 
that the lst defendant, “save a widow’s estate to be enjoyed 
for life, has acquired no absolute rights of sale, gift, etc., in 
respect of the schedule properties under the will alleged to have 
been executed” by the late G. Sambayya. 


The plaintiff does not pray in the plaint for setting aside the 
will nor does he seek a declaration that the power to adopt 
given by the will is invalid. Jn paragraph 7 of the plaint, he 
says : “ The 1st defendant not having as yet made any adoption 
in pursuance of the said authority, the plaintiff has. no relief to 
seek for in this suit in that behalf.” 

Both the Lower Courts dismissed the plaintiff’s suit. 

The Subordinate Judge framed six issues. He begins the 
5th paragraph of his judgment by referring to issues IV and VI 
alone. The 6th paragraph professes,to consider the first issue 
alone, and the 7th paragraph the second issue alone. The Vih 
issue 1s, “ whether the suit is barred”; and I take it that the 
issue was not pressed by the plaintiff, The second part of the 
second issue raises the question whether some of the plaint pro- 
perties were the self acquisitions of Guddi Sambayya. But 
there is no express finding on that part of the issue. The third 
issue states the question of estoppel and though the third issue 
as such is not referred to in paragraph 7 of the judgment of 
the Subordinate Judge, I find that paragraph which professes to 
consider only the second issue, also gives a finding that the 
plaintiff is estopped by his conduct (in-having brought the suit 
in which the plaint Exhibit XIX was filed and the decree 
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Exhibit XV was passed) from asserting in the present suit that 
the blind Sambayya was not the sole owner of the properties by 
survivorship on the death of Chinna Sambayya. On the first 
issue, the Subordinate Judge held that the rule of exclusion of 
a born ‘blind man from inheritance along with his brothers, and 
from coparcenery with his brothers and from the right of sur- 
vivorship had become obsolete. On the first part of the second 
issue, the Subordinate judge held that by the assertion of joint 
ownership with his brother and by enjoyment accordingly as 
managing member, the blind Sambayya had acquired a presc- 
riptive right as joint owner before Chinna Sambayya’s death in 
1906 (and hence had exclusive title by survivorship at Chinna 
Sambayya’s death). 

On the IVth and Vth issues, the Subordinate Judge held 
that the plaintiff being merely a contingent reversioner to Chin- 
na Sambayya’s estate and having a mere spes successionis had 
no right to sue for any declaration under Section 42 of the 
Specific Relief Act unless waste or alienation by the widow is 
alleged and proved and that as no such waste or alienation is 
alleged in this plaint, the plaintiff was not entitled to maintain 
the present suit. 

On appeal the learned District Judge agreed with the 
Subordinate Judge on all these points and dismissed the appeal. 


The questions therefore for consideration in this second 
appeal are :— 


1. Has the rule of Hindu Law which prevents a person 
born blind from claiming interest along with his brothers as 
a co-owner in ancestral properties become obsolete? 


2. Did Guddi Sambayya acquire by prescriptive enjoy- 
ment the right in the plaint properttes as co-owner with his 
brother Chinna Sambayya and did he possess such co-owner- 
ship right on the date of the death of Chinna Sambayya and 
could he legally acquire by long enjoyment as co-owner such a 
title ? 

3. Is the plaintiff estopped by his conduct from denying 
Guddi Sambayya’s title as co-owner and also title as exclusive 
owner after Chinna Sambayya’s death ? 

4. Is the plaintiff, asa mere contingent reversioner to 
Chinna Sambayya’s estate, not entitled to sue for a mere 
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declaration as to the limited nature of the Ist defendant’s title 
in the plaint properties ? 


As regards the rule of Hindu Law itself, the most important 
text is thatin Manusmrithi, Ch. IX, S 201, Manu being re- 
cognised as the highest authority on Hindu Law next to the 
Sruti or Veda : “ Eunuchs and outcastes, persons born blind or 
deaf, madmen, idiots, the dumb and Nirindriyas are excluded 
from a share of the heritage.” (I have not translated the word 
‘Nirindriyas’ in the quotation. The English translators follow- 
ing some commentators have translated the word as meaning 
“such as have lost the use of a limb.” I shall later on show 
that the interpretation and translation are wrong). Yagnavalkya 
Ch. II, verse 140 excludes a blind man (Andha) and not merely 
aman born blind (Jatyandha). He also excludes a Pangu 
(crippled in both legs) and a man incurably diseased 
(Avichikitsya Roga) and adds “ Adyas’’ (and the like persons). 
Verse 141 shows that the personal disqualification ofa blind 
man does not stand in the way of his son sharing the inheri- 
tance in his place except in the case of the outcaste’s son, who, 
in Yagnavalkya’s days, would himself have been an outcaste. 
Not only is the son entitled to take his disqualified father's place 
but the disqualified man himself can reopen the partition (not- 
withstanding the rule that an estate once vested cannot be 
divested) if the ground of his disqualification is removed. The 
Mitakshara says, “ If the defect be removed by medicine or 
other means * * * * the right of participation takes effect 
by analogy to the case of a son barn after separation”. The 
Vyavahara Mayukha says,“ If after division, virility or the other 
absent qualification be regained by medicine or other means, 
the person will receive his share like an after-born son.’ [See 
Full Bench Decision in Kalidas Das v. Krishnan 1:]. I need not 
consider whether the Mitakshara is right in saying that Yagna- 
valkya did not mean more than Manu and that he intended to 
exclude only persons born blind and not persons who were 
anyhow blind at the time of the partition. In Murarji Gokuldas 
v. Parvati Bai, 2 that very learned judge, Westropp, C. J. (who 
consulted his equally eminent colleague West, J. before deliv- 
ering judgment) quotes the text of Manu, ‘the chief of the 








1. (1869) 2 Ben. L. R. 148, 2, (1876) I. L. R. 1 Bom 177, 
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Rishis’ and at page 185 he says, “The word ‘ Nirindriyas’ in 
that text, which Sir William Jones has rendered ‘such as have 
lost the use of a limb, Mr. Colebrooke has in his translation of 
the Mitakshara rendered thus :‘ those whe have lost a sense [or 
a limb]? * * * Vachaspati Misra in his Vivada Chintamani 
commenting on the text of Manu says: —‘Those who have lost the 
use of a limb signifies those who have been deprived of a hand, 
a leg, or any other member of the body. Such persons are not 
competent to perform ceremonies relating to the Vedas and 
Smriti, They are consequently not entitled to inherit paternal 
property.” Then Westropp, C. J. indicates his inclination on the 
matter thus: “ Even assuming that Manu meant by ‘Nirindriya 


to indicate deficiency in a sense, organ, limb, or member * * ”, . 


I take it that the learned Chief Justice was not prepared to 
agree with the commentators and translators that Manu used 
‘Nirindriya’ in that sense. This fortifies me in my opinion that 
Nirindriya does not convey that meaning but another meaning 
which I will mention later on. Then the learned Judge says, 
“Nilakanta, in the Mayukha, Ch IV, S. XI quotes, amongst other 
texts, that of Manu, with this remark: that, as-to the words 
‘have lost a sense (Nirindriya)’, they mean ‘deprived of the nose 
or the like’. The translator Mr. Barrrodaile (possibly fol- 
lowing the Smrithi Chandrika Ch. V, pl. 61) after the word 
“ nose’, adds in a parenthesis ‘or smell’, but that is merely con- 
jectural, * * * * * Tt is hardly probable that, if .super- 
vening deficiency in the more valuable senses of sight or hear- 
ing, or in the organ of speech or in the reasoning faculty, were 
not permitted by Manu tg work disherision, he regarded a 
deficiency in the minor senses of taste, touch, and smell as 
sufficient to produce that effect’. At page 189, the learned 
Judge refers to a text of Brihaspati : “ Manu holds the first rank 
among legislators, because he has expressed in his code the 
whole sense of the Veda; no code is approved which |contra- 
dicts the sense of any law promulgated by Manu’ * * *, Upon a 
question as to which the Smritis vary so much as that of dis- 
qualification for inheritance we think that the pre-eminence 
assigned by Brihaspati to Manu should not be forgotten.” 


The learned Chief Justice finally concludes that congenital 
blindness alone is a disqualification according to the highest 
authority (Manu) and as, in that case, the blindness was not 
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congenital the blind testatrix did inherit her husband's estate 
and the legatees of the blind testatrix accordingly succeeded 
in the appeal. Of course, the direct point decided in that case 
was that a person not congenitally blind could inherit. The 
question whether a person congenitally blind could inherit 
according to the shastras and even if he could not; whether that 
rule of the shastras had become obsolete was not directly 
decided though ıt was unhesitatingly assumed that the rule 
according to the shastras was that a person born blind was 
incapable of sharing the inheritance. 


Now comes the question whether that rule is obsolete. 
I need not say that a rule becomes obsolete when the rea- 
son of the rule disappears through change of circumstances 
and environments in the society which was governed by that 
rule. Now what is the reason for the exclusion by Manu and 
other Smriti Writers of a born blind man? Manu refers toa 
man born blind and a man born deaf by the Dwandva Samasic 
phrase “Jathyandha Badhirau.” He classes them along with 
eunuchs, outcastes, madmen, idiots, dumb and nirindriyas but 
does not state that the latter should be such by “ birth.” In fact, 
madmen and outcastes need not at all be by birth. It is also 
impossible to give any plausible reason for giving a share to a 
man who was incurably idiotic or lunatic on date of partition 
while refusing it to one who was such from birth. Before going 
further, I shall at once deal with the meaning of the expression 
‘nirindriyas,’ The word is clearly taken from the vedic text 
which says that Soma should not be given pure to women as 
they are nirindriyas. The text occurs in Taitt: Samhita VI 
Kanda, V Prapathaka, 8th Anuvaka: “Soma when taken to 
women did not manifest himself. Then by means of clarified 
butter they attacked him. By this attack, Soma became - desti- 
tute of indriya (virility, strength to breed) and they took this 
weak Soma for the Patnivat Agni. Hence women are unvirile 
(nirindriya) and destitute of inheritance.” It will be seen that 
the text itself was not intended to lay down any rule of inherit- 
ance but to lay down that women should not be given pure 
Soma but Soma weakened by ghee (just as the Kshatriya 
was given Nyagrodha juice instead of soma and so on). 
The statement in the Veda is not an injunction about inherit- 
ance according to the Mimamsa Rules of interpretation 
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but is a Nityanuvada (the statement of a known fact or establi- 
shed convention) justifying the real injunction. Baudhayana 
quotes this text in his Sutra “ Arhati Stree Na dayam nirindrwa 
Adayascha Striyo Mathayiti Srutheh”. The meaning is that a 
woman is not entitled to inherit because a text of the revelation 
says “females are nirindriyas and are incompetent to inherit”. 
Here the word “ nirindriyas” can never mean “ devoid of sight, 
hearing, touch, smell or taste or mind” as women generally 
possess these. Every translator has translated it as meaning 
that females are devoid of sufficient strength or prowess or capa- 
city in their senses. I shall in this connection quote another 
text of the Sruti found in the Kathopanishad: “ Peethodaka 
Jagadhatrhah Dugdha doha ‘Nirindriya’, Anandanamathe Lokah 
Tan Sa gachati Ta dadat”. Nachikethas finds fault, in this 
Upanishad text, with his father who made useless gifts because 
the gifts were of ‘‘ Nirindriya’’ cows which had become too old 
(they were incapable of yielding milk or manure) and were too 
feeble to take food and drink. In this text “Nirindriya” clearly 
means (as in the other vedic text), “ wanting in the required vital 
strength to be indicated by vigour of activity of the five 
senses of perception and five senses of action and the 
unifying eleventh sense of mind”. It is also to be noted that if 
‘ Nirindriya’ in the texts of Manu and Yagnavalkya means 
“devoid of any sense or organ of sense” (including “ sense” 
of action), it will be a tautology as pointed out by Westropp, C. 
J., because the deaf and the blind had been mentioned just 
previously. I am also very glad to have some support from 
Dr. Jolly in this matter. He says (Tagore Lectures of 1883 
page 272), “Another difference of opinion, besides the one 
resting on the varying number of texts quoted in each digest, 
has been called forth by the philological difficulties besetting 
the interpretation of some of the terms used in the old texts on 
exclusion from inheritance. No other among those terms ts so 
ambiguous as the phrase ‘ those who are Nirindriya any how’ in 
a text of Manu (IX, 201), which is quoted in all digests. Occur- 
ring as it does, at the close of a list of excluded persons, the 
word ‘nirindriya’ may be supposed to be a general term denot- 
ing bodily infirmities or defects of every other kind than those 
specifically mentioned in the previous list. Thus, in another 
text of Manu (IX, 18) the same word ‘nirindriya’ is used with 
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reference to women, and means ‘destitute of strength’. I feel 
therefore no hesitation in saying that ‘nirindriya’ means 
‘devoid of sufficient capacity and vital strength in the organs of 
sense. In fact, the exclusion of woman from inheritance 
(except the wife, the daughter and the mother who were after- 
wards brought as favoured by special texts) has been expressly 
based on the above text of Veda which speaks of women being 
‘Nirindriyas’ (and not because they cannot perform vedic rites as 
they are entitled,at least, to join their husbands in performing such 
rites. The very name of a woman in sanskrit is ‘Abala’ or ‘one 
without strength.’ Barring exceptional amazons and geniuses, 
women were, till quite recently known as the “weaker sex” and 
the “frailer’’ sex and just as “the right hand” is the strong hand 
employed in useful activities, (the left hand being merely used 
as supplemental), so women were to be protected and cherished 
but prohibited from being entrusted with any responsible work. 
“Women were regarded under the Teutonic Laws as necessarily 
dependent and the traces of this order of ideas still remain in 
the English law. The proper guardian was the husband, father, 
brother or son, the nearest agnate or the king’s Court”. (The 
well-known text of the Smritis that a woman is unfit during her 
whole life period to be independent and that father, husband 
and sons control her till death may be recalled in this connec- 
tion). (“ So, under the early Roman Law. See Mommsen’s 
History of Rome Vol. 1).” Impotent persons, outcastes, mad- 
men, idiots and the born blind and deaf were persons generally 
incapable and even unwilling to transact business or to manage 
property and the exclusion of all thgse was based clearly on their 
presumed incapacity. There are many other grounds for exclu- 
sion from inheritance mentioned by Manu, Yagnavalkya, 
Brihaspati, Apasthamba, Narada and Devala. One ground 
was “ affliction with an incurable disease.” Two others were 
“irreligion and being guilty of degrading sins.” Manu says 
in sloka 214, “ All those brothers who are addicted to vice, 
lose their title to the inheritance.” Narada says : “ An enemy 
to his father and one who is addicted to vice take no 
shares of the inheritance even though they be legitimate”. 
Manu says in sloka 202: “But itis just that the heir who 
knows his duty, should give all of them food and raiment for 
life without stint, according to the best of his power. He who 
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gives them nothing sinks assuredly to a region of punishment”. 
Sloka 203 says : “ If the eunuch and the rest should at any time 
desire to marry, the issue of such as have children, shall be 
capable of inheriting.” That the deaf andthe dumb were 
assumed to be defective in mind also (owing to the best avenues 
of knowledge being closed to them) fill very recent times is, 1f 
I may say so, notorious. That eunuchs were as a class content 
to be slaves obeying their masters’ orders provided food and 
raiment were given to them is also well known, but according 
to Manu if a eunuch was desirous of marrying and married 
accordingly and then raised progeny on his wife by another (as 
was allowed in olden times), his sun was entitled to share in the 
inheritance in his place. The Smrithi-Chandrika and the 
Sarasvathi Vilasa have attempted to base the disqualification of 
heirs on the ground of the disqualified’s incapacity to perform 
religious rites prescribed by Vedas and Smritis. Surely, sudras 
were never entitled to perform vedic ceremonies nor chandalas 
and other depressed classes. The Jaws of inheritance and exclu- 
sion from inheritance apply not only to the three castes of Dwijas 
(entitled to perform vedic ceremonies) but to all Hindus. It 
therefore seems impossible to base the exclusion on incapacity 
to perform vedic ceremonies. 


As regards agamic religious practices, surely a blind man 
is not excluded by the sastras from singing devotional songs or 
weaving garlands for temple worship and so on. The man 
born blind is not necessarily or usually an idiot. Manu has no 
doubt said in chapter II, sloka 99 that even when one among 
the organs of a vedic student fails, his divine knowledge passes 
away as water flows through one hole in a leathern bottle. But 
blind boys are studying and have studied the Vedas and Sastras 
(like Dirghatamas of old and the blind pandit of phenomenal 
learning and memory of very recent times who a few years ago 
dictated the Pranava Veda to the well known Benares scholar 
Babu Bhagavan Doss) and in modern days there is no difficulty 
in teaching the blind to read. In this case itself, Guddi 
Sambayya was not excluded from vedic rites or social inter- 
course or from the management of affairs. Some orthodox 
commentators excluded persons suffering from elephantiasis, 
„atrophy and marasmus from inheritance but no Hindu would 
suggest in these days the exclusion from inheritance of a man 
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suffering from elephantiasis etc, nor would the Court uphold 
such a contention. In the same way Apasthamba and Gautama 
exclude from inheritance sons who acquire wealth by 
following irregular professions and Devala excludes a hypocrite 
and an impostor. As Jolly says at page 281 : “ In a primitive 
state of society, in which collective forms of property were 
generally prevalent, a natural reluctance would be felt against 
recognising a disabled family member out of whom no work 
could be got as an equal sharer with his capable co-parceners. 
A wide extension of the reasons for exclusion from inheritance 
is common to several archaic legislations. I will terminate this 
lecture with a summary of an interesting analogy to these 
archaic provisions in our law. In the rules of the Sachsens- 
piegel on this head, as in that old North German law book, the 
contents of which are closely analogous to the old laws of the 
Anglo Saxons, an interesting analogy to these old archaic provi- 
sions in our law is to be found :— 


1. Outcastes, illegitimate children, monks and nuns, one 
who has killed his father or other relative, whose presumptive 
heir he is, or who has forcibly dispossessed him, or robbed him 
of his property ; these persons are entirely incapable of inheri- 
ting. . 

2. Dwarfs, helpless cripples, persons of neutral sex, and 
lepers are equally disqualified, but their next-of-kin have the 
duty of maintaining them. 


3. The deaf, the dumb, the blind and the lame, as well 
as those who have no hands or feet, may inherit ordinary pro- 
perty, but they cannot succeed to any feudal estate. _ 


The analogy of these rules with the corresponding provi- 
sions of the Indian Law is self evident. 


Further, even in old times the blind and lame men were 
not incompetent to perform religious works. Apararka the 
weil known commentator on the Mitakshara says at page 264, 
“Though there is incompetence to perform religious works of 
the Patita, there is no such incompetence of the blind, the lame 
and others. They have no right to perfoim special rites, which 
include parts requiring seeing the sacrifice and the like, still 
there is no general incompetence to perform all religious works. 
They surely have the right mentioned in the Grihya Sutras to 
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Ishia works (that is, works performed with fire consecrated 

according to Vedic or Smriti rules). They can be married,” 

“ From this text (Manu’s text) showing the marriage of the 
impotent etc., their investiture with the sacred thread is under- 

stood. “ * Supposing that the born blind etc , have no right 
to perform Ishta ceremonies, because of want of marriage 
and Upanayanam, still they have right to Poorta or conser- 
vatory works (such as digging tanks) like the Sudras.’ 
Therefore these persons are not disqualified because of their 
incompetence to perform religious works but because of 
special teats. Viswarupa says, ‘Some say, the word ‘Pangu. 
and the rest are used as illustrative of all persons incompetent 
to perform Agnihotra aud the like sacrifices. That is wrong 
as wealth is the subject of human purpose and because we find 
the capacity of the unlearned who are incompetent (to perform 

the above sacrifices) declared. -Therefore these are disq- 
ualified to take shares because of express texts denying their 
rights. Their disqualification to take a share is not because of 
their incompetence to perform sacrifice etc.” I think this comple- 
tely disposes of the theory of exclusion being based on incom- 
petence to perform religious works. 


Then, it was argued that because the blindness was due to 
sin in the former birth and it has not been expiated, therefore 
there is exclusion from inheritance. This again cannot be the 
true ground of exclusion as the adoption of a religious order 
(like Naishtika Brahmachariya, Vanaprastha or Sanyasa) also 
excludes from inheritance according to Devala who includes 
such a Lingee along with a mad man and a blind man. Viswa- 
rupa in his commentary of Yagnavalkya says “ the disqualifica- 
tion to take a share is not * * because they bear the sign of 
grave sin in a previous birth. According to tradition, the 
blind and the rest who are not Patita may take grand pater- 
nal property. The incompetency to give more than what is 
necessary for maintenance when one is able to do so should be 
understood to be a mere declaration of what is proper and not 
a rule, To that effect is the text of Manu, ‘if the eldest or. 
youngest of several brothers is deprived of his share or if either 
of them dies, his share is not lost? This shows that because of 
the incompetency of a disqualified person to dispose of shares 
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obtained by him, there is resumption of what is properly obtain- 
ed by him. Therefore his share is not lost. Thus these per- 
sons are themselves alone disqualified. But if there are Aurasa 
and Kshetraja sons, these are entitled to allotments if free from 
similar defects. Their daughters must be maintained likewise 
until they are made over to their husbands.” (Yagnavalkya II,’ 
142). I cannot conclude this subject better than by quoting 
from that very learned and very level-headed text-writer Jagadis 
Chandra Ghose (who is fortunately or unfortunately not a 
Brahmin by birth). “ The rule probably owed its origin to the 
difficulty of keeping the property from the attacks of the strong 
in those troublous times when might was right. * * * But 
the old rule of exclusion on the ground of physical deformity 
was limited by these three ancient law givers’ (Gautama, 
Vasishta and Apastamba, the Sutra writers) “ to the case of 
the Insane and of the Kliba or one ofa neutral gender 
according to the interpretation of Vignaneswara,” (These three 


did not mention the blind). “These persons were placed in the 


category of minors, and others incapable of transacting legal 
business * * * * * * Now it is quite possible that during 
the long centuries when Buddha's rational and merciful religion 
prevailed in India, all these theories’ (incapacity to perform 
rites, former sins etc.) “fell into disrepute except the doctrine 
that natutal deformities were the consequences of grave sins in 
past existences. We find that during these times and in times 
following them, the rule wasasis laid down by Gautama, 
Vasishta and Apastamba that only the insane, the Kliba and the 
patita or outcaste for grave sins, only, were excluded. “The 
Burmese Manu also lays down, that if one shall have a severe 
disease, shall be uaable to walk, shall stutter or be dumb, let the 
share such child is entitled to, be set aside, and let its relations 
support it. If he be blind or deaf, but perfect in his intellect, let 
him have his proper share, But as mad, dumb and lame people 
and those who have disease of the eyes, may be relieved by 
medicine, let their portion be regularly set aside for them.” * * 
* “Several commentators, such as Medatithi and Vachaspati 
Misra, have laid down that persons excluded from inheritance 
are those who are excluded from vedic as well as Smarta cere- 
monies, and are thus incapable of marrying. The Saraswathi- 
Vilasa says in this connection, ‘the inner meaning is that 
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deformed persons if they are eligible for marriage, are share- 
takers. * * * Therefore, the proper way to determine, 
whether a person is excluded from inheritance, is to ascertain 
whether he is debarred from marrying.” As the prohibition 
of marriage of blind persons became obsolete long ages ago it 
would naturally. follow that their exclusion from inheritance 
must have likewise become obsolete long ago. Now, this is the 
view of the Subordinate Judge (an experienced Hindu Judge.) 

As Macnaghten says at page 133, “It will be seen from the 
above specimens, that questions connected with loss of caste, 
and consequent privation of’the right of inheritance, are not by 
any means frequently litigated. I do not recollect having met 
with any others. Were these disqualifying provisions indeed 
rigidly enforced, it may be apprehended that but very few in- 
dividuals would be found competent to inherit property, as there 
is hardly an offencé in jurisprudence, or a disease in nosology, 
that may not be comprehended in some onecr other of the 
classes. A cursory inspection of the sub-joined catalogue of 
disqualifications will suffice to verify this, assertion.” And then 
he gives the disqualifications which iuclude ‘a man destitute of 
virtue, a son who has no sacred knowledge, nor courage, nor 
industry, nor devotion, nor liberality, and who observes not im- 
memorial good customs,one who neglects his duties’ and so on. 
It seems to me that the principle of exclusion is conclusively in- 
dicated by Viswarupa, “ incompetency to dispose of his proper 
share and especially by the text or Baudhayana which says 
“persons incapable of transacting busines, blind men, idiots, those 
who were immersed in vice ar afflicted by incurable diseases and 
those who neglect their duties, let the heirs supply with food 
and apparel”. Furthér, Deepakalika (another commentator on 
Yagnavalkya) says that a Jada (one of the excluded heirs) means 
one without energy to perform the duties of his own station in 
life.” According to Apastamba, ason who “dissipates wealth by 
his vices should be debarred from participation even though he 
be the first born.” I do not think it necessary to pursue this 
further. It is well known thet commentators give all sorts of 
fanciful reasons as the reason of arule of law while the réal 
reason stares them, so to say, inthe face. The strict injunction 
to maintain and protect disqualified heirs and the rule that their 
sons become sharers show that the exclusion was not intended 
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as a punishment but as a protection to persons incapable of or 
unwilling to manage property and to deal in secular affairs with 
others (outcastes being incapable of dealing with their fellow 
beings) and also in order to prevent vicious persons from squander- 
ing wealh in Adharma, Giving shares to such persons would 
only lead to the property given to them being soon lost to them 
through their incapacity and unwillivgness to hold it or to its 
being used in the promotion of Adharma. 

As I said before, whether having regard to the reason of the 
rule and the change of environments and circumstances, the 
rule in question was likely to have become obsolete would form 
an important consideration for arriving at the right conclusion 
in this matter. The days when large families (consisting of all 
the agnates and their wives) lived undivided under the protection 
of a Kulapathi and patriarch passed away long ago. The text 
of Manu as now found was not as Manu pronounced it but as 
Bhrigu (to whom he gave the general principles) expounded it 
to other Rishis., Most of the slokas of even Bhrigu’s dictation 
have been lost and many “pious” forgeries have creptin through 
medieval priest-craft. These texts as to exclusion clearly, date 
from the patriarchal days. That many blind men though born 
blind have become capable of managing affairs and were mar- 
ried with all vedic and other rites is shown by the life of the 
king Dhritharashtra and of the Rishi Dhirghatamas. The duty 
of maintaining a disabled agnate (however remotely connected) 
must have gradully decreased in strength from the date when 
Manu gave his original injunctions. On this question of a rule 
becoming obsolete owing to change of time and circumstances, 
I shall only say that it has been acknowledged by numerous 
later writers that the strict rules in the older Smritis have to 
be relaxed in this Kaliyuga owing to such changes. Thus, 
though according to the older Smritis a man who hates his 
father is excluded from inheritance, nobody will dream of deny- 
ing that that rule has become obsolete and later com- 
mentators have tried to explain away the rule as restricted 


to a man whose hatred extends to attempts on the 


life of his father. Manu says in Ch. II, sloka 103 that a 
Brahmin who stands not repeating his gayatri in the morning 
twilight and sits not repeating in the evening twilight must be 
precluded like a Sudra from all sacred observances. That is of 
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course obsolete. According to Manu Ch. III, Slokas 17 and 19 
a Brahmin who takes a Sudra woman to his bed and begets a 
child by her loses his caste as a Brahmin and “ the law declares 
no expiation” for his sin. This is of course now obsolete as 
concubinage with dancing-girls and Sambandams with Nair 
ladies (the latter being, of course, not at all morally culpable if 
monogamous) cannot be said to be unknown or even uncommon 
and no Brahmin loses caste thereby. Exclusion from inherit- 
ance on account of vice or extravagance is of course now 


obsolete. Outcastes, etc., and similar persons are now entitled to - 


inherit by Act XXI of 1850 which shows that the British Legis- 
lature moved with the times 70 years ago, the old-days when out- 
castes from Hinduism were necessarily excluded from all secular 
activities having become obsolete after the numerous foreign 
invasions. Of course, nobody will now think that the loss of a 
limb or a sense by a soldier or a hero will have the effect of exclu- 
ding him from inheritance even if'that rule was ever in force. If 
all incurable diseases were really causes of exclusion from in- 
heritance, chronic consumption and diabetes have been and are 
probably even now such diseases but nobody would think of 
holding that exclusion for such causes is not obsolete. In 
Venkata Subba Rao v. Purushottam 1, it was argued by 
Mr. Ramesam (who unsuccessfully appeared for the respondent) 
that lameness which is subsequently acquired isa ground of 
exclusion, relying upon the Mitakshara and Yagnavalkya who 
excluded a Pangu or “cripple” without the qualification by 
birth from inheritance. Bhashyam Iyengar, J., interjected the 
following remarks in the course of his argument. “Have you 
found any case in which the point was raised ?’ and when he 
got the answer “none” and that in Fittick Chundu Chatterjee v. 
Juggut Mohinee Dabee 2, the point was not raised but conceded 
Bhasyam Iyengar, J., again remarked, “That shows that it is 
obsolete as a ground of exclusion. What do you say as to one 
who is an enemy of his father ?” ‘Then in the judgment the 
learned Judges (Bhashyam Iyenger and Moore, JJ.,) say “Even 
assuming that under the Hindu Law texts in case the lamenss 
was congenital there would be a bar, a matter regarding which 
we give no opinion, it is admitted in the present case that the 
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lameness was not congenital. No case has been quoted where 
any Court has held that lameness congenital or otherwise is a 
bar to inheritance ; ” and then the learned Judges reversed the 
decision of the Lower Courts. The learned Judges while inclined 
to hold that even as regards a cripple from birth, the rule was 
obsolete, got over the difficulty by following Fittick Chundu 
Chatterjee v. Juggut Mohine Dabee 1, where lameness was held 
to be no bar unless it were proved that the person proposed to 
be excluded was a cripple from birth. In Vedanayaga Mudaliar 
v. Vedammal 2, Subramania Aiyar, J., says : “Acts or omissions 
which entailed degradation under the Hindu system of life were 
indeed many. They included not only heinous sins and crimes 
but numerous other things which are looked upon as innocent 
or are tolerated in these times. It may well admit of doubt 
whether the injunctions connected with degradation (such as 
loss of the right of inheritance) were ever enforced otherwise 
than by expulsions from caste now relieved against by legisla- 
tion. However this may be, it is quite certain that even so far 
back as the days of Dayabhaga commentator, Srikrishna Tarka- 
lankara, loss of proprietory rights as an incident to degradation 
had begun to disappear). (See Tagore Law Lectures for 1884- 
85, page 426). Since the establishment of British rule in this 
country, no one seems to have ventured to suggest in judicial 
proceedings that the sins attaching to the commission of even 
such serious crimes as robbery, murder, etc., entailed by itself 
forfeiture of civil rights as a matter of Hindu Law, for though 
innumerable persons have from time to time been convicted by 
the Courts of such offences, the reports contain no case 
recognising any such doctrine.” I must however state that there 
is One case reported in Sudder Adawlat Reports, p. 188 and dec- 
ded in August 1858 (Choondoor Lutchmeedavee v. Narasimmah) 
where exclusion was not only suggested but was argued and 
where three Judges including T. L. Strange stated (1) “that mere 
conviction for theft, though it excluded from inheritance under 
the Hindu Law, would not carry that civil penalty ina British 
Court of Justice because the British Criminal Code sufficiently 
punished the offence with distinct penalties and (2) that theft by 
plaintiff of part of the ancestral property to be divided disentitled 


1. (1874) 22 W. R.8348.  -. 2. 8 
Q, (1934) 1.-L.-R. 27 Mad. 591 at 59414 M. L. J. 297. 
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him to share.’ Iam very doubtful if the decision will be 
followed now on the second point which the Judges decided on 
the strength of the opinion of the Junior Pandit ignoring that 
of the Senior Pandit. The N. W. Provinces High Court in 
Kalka Pershad v. Budree Sah 1, decided in 1871 refused to lay 
down that a man became disqualified because he wrongly mis- 
appropriated to his exclusive use part of the joint property or 
because he was addicted to vice or hostile to his father. At page 
279 occurs this significant passage: “the texts quoted by the 
Subordinate Judge which are understood to have become obsolete 
in practice’ ete. To resume the quotation from Vedanayaga 
Mudaliar v. Vedammal ? “ Plaintiff’s case, therefore, derives no 
support from the rules dealing with the matter of degradation 
which, even assuming that they were at one time more than 
mere moral injunctions, cannot now be treated as otherwise than 
obsolete’. I might state in this connection that there seems to 
have been no case in which the Courts have decided (as distin- 
guished from assuming or opining or as having taken it as 
conceded in argument) that congenital blindness does exclude 
from inheritance in these days. In other words, there is no 
case in which a congenitally blind man has been made to lose 
his inheritance by the decision of a Court. 


In Kayarohana Pathan v. Subbaraya Thevan 8, decided by 
Benson and Sundara Aiyar, JJ., the following passages occur 
in the judgment: “It must be noted that the ancient writers 
excluded various other persons from inheritance to the paternal 
estate along with those specifically enumerated in the Mitakshara” 
‘How wide the reasons for exclusion were will appear from 
Colebrooke’s Digest, Vol. II, pages 424 to 435. Many of the 
grounds of exclusion would not now be enforced by the Courts, and 
are practically obsolete.” (Neglect of obsequies and duties 
towards ancestors were also grounds of exclusion), “It is 
doubtful how far the injunctions contained in the books are 
now actually enforced in different parts of the country. In 
Steele’s Law of Castes it is observed that the rules of exclusion 
are largely qualified by custom, and that in seventy-two castes 
at Poona it was found that insanity excluded only unmarried 
"4. (1871) 8N W.P, High Court Reports, 267, 
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persons, and that in eighty-three castes blind persons married 
and having families might inherit.” As regards the incurable 
disease of leprosy, the case in Kayarohana Pathan v. Subbaraya 
Thevan 1 following Rangayya Chetti v. Thanikachalla Mudali 2, 
Anani v. Ramabai® and Janardhan Pandurang v. Gopal 
Pandurang et al 4, confined exclusion to the case of leprosy 
of the “agonizing, sanious or ulcerous type.” This case 
was followed in Raju v. Ramasawmi Naicken 5 decided by 
the learned Chief Justice and Seshagiri Aiyar, J. (Sundara 
Aiyar, J., based the rule of exclusion on the ground of unfitness 
for social intercourse which unfitness is not caused by the 
milder forms of leprosy). I might add here that unfitness for 
social intercourse caused in former times unfitness for the 
proper management of property and this latter is,asI have 
already shown, the real reason (or rather one of the two reasons) 
for the ancient rule. 


In the view therefore of very learned and orthodox 
Brahmin Judges of the Madras High Court beginning from 
Subramania Altyar, J., many grounds of exclusion have become 
obsolete owing to change of time, circumstances and environ- 
ments. 


Mr. Ganapathi Aiyar quoted a passage from an old judg- 
ment of a very learned Hindu Lawyer that a Judge ought not to 
alter the existing law on account of any inclinatidns towards 
social reform. I entirely agree. But if a rule of law has become 
obsolete, I do not think that a Judge is prevented from laying 
down the law as it exists merely betause the obsolete rule is 
socially unjust and his decision negativing the old rule would 
also promote social reform and justice. I do not deny that 
Judges are human and may be unconsciously biassed in their deci- 
sions either by their conservatism in social and political matters 
or by their radicalism in such matters. Even the tendency of 
their particular religious, philosophical and cultural -views 
might unconsciously affect their view of legal principles and 
questions. Owing to this, Judges, of the nationality of the litigants 
and acquainted with the customs and social habits of the litigants 

1, (1918) IL.R, 88 Mad, 250. 2 (1895) I. L. R. 19 Mad, 74, 
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are partly in a position of advantage and partly in a position of 
disadvantage as compared with Judges of a different nationality. 
When the English Common Law became a “wooden” system 
in many respects, the introduction of the “human” element by 
the Lord Chancellors in the Courts of Equity cannot be consi- 
dered to have been an undesirable innovation. Even now when 
equity and law have become combined, the ideas of ‘justice, 
equity and good conscience” which vary with individual Judges 
do have an important part in the unconscious and gradual de- 
velopment of law. As regards questions of Hindu Law, I do not 
think that extreme conservatism is to be commended so long as 
the legislature is slow to move in the direction of recognising 
that customs bave become obsolete or do require alterations. 
It is well known that while the Indian legislature was reason- 
ably progressive in these matters till the days of the Age of 
Consent Act (passed during the time of Landsowne), it has 
since been afraid to move with the times and to suit itself “to 
the changing needs of society and custom in modern times.” 


Even Sir Bhashyam Iyengar was unable to have a Sisters’ 
Inheritance Bill (long over due) passed in the local Legislature, 
While extreme conservatism may be a virtue in Judges where 
the legislature is capable of moving with the times, I do not 
think that itis going outside his functions for a Judge who finds 
that a rule or custom has become obsolete to declare and decide 
accordingly, especially where, as in this country, the legislature 
is for well known reasons, tardy in such matters. It cannot be 
deemed that their Lordships qf the Privy Council have by their 
decisions gradually developed the law as to alienations by a 
managing member or bya fatherin a Hindu family. They 
have recognised that the growth of the law by judicial decision 
in the several High Courts on this question and allied questions 
has not been uniform owing to the Judges presiding over the 
respective High Courts having taken different views. (See, for 
example, the judgment of the Privy Council in Suraj Bunse 
Koer v. Sheo Persad Singh 1). The rights of contingent rever- 
sioners to bring suits as regards adoptions and alienations by 
Hindu widows have also been gradually developed. It has not 
been a matter of strictly following precedents but of “ broaden- 
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ing” the law from precedent to precedent and it may even 
be (where the process of such broadening has gone on too 
far) of reacting occasionally. (The Malabar Law as to the 
rights of maintenance of junior members living apart from 
the Tarwad house is still in a fluid state and ıs broadening 
from precedent to precedent). 


Coming back to the question now under consideration, 
most of (what I may call) the ante-diluvian rules of the Hindu 
Law of exclusion from inheritance jar not only:on the minds 
of persons educated in English but, so far as I know, on every 
ordinary Hindu mind and hence a large proportion of those 
rules dealing with extravagance, non-performance of religious 
or caste duties, etc., became obsolete long ago. Under these 
circumstances, the finding of the Subordinate Judge (accepted 
by the District Judge) in this case that the rule of exclusion 
throngh blindness, though congenital, is obsolete cannot be said 
to be due to an unconscious bias in the mind of the Subordi- 
nate Judge in favour of social reform. I would therefore 
decide the first question in favour of the respondent. 


On the 14th question as to the right of the plaintif to 
bring this suit as a person having a legal character or right 
against a person interested to deny it (See Section 42 of the 
Sepcific Relief Act), I entirely agree with the opinion to be 
delivered just now by my learned brother and have nothing to 
add. It becomes, unnecessary to consider the other two ques- 
tions. (2) and (3). 


In the result, the second appeal is dismissed with costs. 


Napier, J.:—My learned brother has set out the fact in this 
case and also the questions that arise for decision. I will deal 
with the fourth question first, namely, ‘is the plaintiff as a mere 
contingent reversioner not entitled to sue for declaration as to 
the limited nature of the 1st defendant’s title? It is con 
tended for the respondents that as the widow is admittedly 
entitled to a widow’s estate and as there is no allegation 
of waste or improper alienation, the suit does not lie. 
The difficult question has been the subject of several deci- 
sions both in the Privy Council and in. this. Court and 
it must be admitted that it is not easy to reconcile them 
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all. It seems to me that there are two questions involved 
which it is best to keep separate for the purpose of arriving at a 
decision in any particular case. The first is whether a person in 
the position of this plaintiff is a person entitled to assert his 
right and the second is whether any cause of action has arisen. 
In this case, the first question is, has a reversioner such a posi- 
tion that he can assert his status in other than those specifically 
provided for in illustrations (e) and (f) of S. 42 of the 
Specfic Relief Act, namely, where a widow alienates property 
or adopts a son. The second is, whether the existence of a will 
conferring absolute title on a person otherwise only entitled as 
a widow gives a cause of action. In Venkata Narayana Pillai v. 
Subbammal 1, it was held by the Privy Council that the rever- 
sionary right is during a widow’s life-time a mere spes 
successionis, and that where the Indian law permits the institution 
of a suit the right to sue is based on the danger to the inheri- 
tance common to all the reversioners which arises from the 
nature of the right. It would follow from this view of their 
Lordships that no such person can bring a suit except under 
the provisions of the statute. In Janaki Ammal v, Narayana- 
sami Atyar ?, the Board uses slightly different language for the 
judgment contains the following passage :—*‘ It is also true that 
a reversionary heir although having only those contingent in- 
terests which are differentiated little, if at all, from a spes succes- 
sionis is recognized by Courts of Law as having a right to de- 
mand that the estate be kept free from waste and free, from 
danger during its enjoyment by the widow or other owner for 
life.’ There is another decision of the Board in the same year, 
Sheo Parsaud Singh v. Ramnandan Prasad Singh 8, where their 
Lordships consider S. 42 of the Specific Relief Act with 
reference to the position of the alleged reversioner. But when 
that case is examined, it is clear that the decision of their Lord- 
ships against the reversioner’s right turned on the fact that 
the will which they sought to avoid had been affirmedin a 
Court exercising appropriate jurisdiction and the propriety of 
that decision could not be impeached in those proceedings. The 
Court therefore held that there was in fact no intestacy and so 
the plaintiffs were not reversioners, and so could not sue.. The 
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next decision of the Privy Council is reported in Sowdagar Singh 
v. Pardip Narayanan Singh 1. That was a suit by a reversioner 
against a Hindu widow for a declaration that the deed executed 
by her under which she purported to convey the absolute in- 
terest in the property to another reversioner who ranked equally 
with the plaintiff was invalid. In holding that the suit lay, their 
Lordships use the following language : “In these circumstances 
it appears to their Lordships that this is an exact illustration of 
that which S. 42 of the Specific Relief Act was meant to 
provide for.” It appears to me that the head note to this case 
is wrong. The head noteis that under S. 42, illustration 
(e) the plaintiffs were entitled to the declaration. Their Lord- 
ships of the Privy Council do not say so. Illustration (e) deals 
with alienations made without legal necessity and has reference 
to the ordinary class of alienations for the widow’s own benefit. 
and not to what was in that case asurrender to one of the 
nearest reversioners. Their Lordships say that the objection 
that it involves a finding that the plaintiffs in this case are rever- 
sionary heirs will not prevent such a suit lying because such a 
declaration must be given in a case falling within illustration (e). 
But they do not say that this particular case is within illustra- 
tion (e). The result of these decisions of the Board seems to me 
to be that a reversioner although he only represents the whole 


‘body of possible reversioners and although their interest is 


possibly only a spes successionis has on their behalf a legal 
character within the meaning of S. 42 of the Specific Relief Act 
and is, in a proper case, entitled to sue. 


This seems to be the view taken by this Court in the majo- 
rity of cases. It was expressly so decided by a@ Bench in 
Puttanna alias Keshava Bhatta v. Ramkrishna Sastri 2, where the 
learned Judges say that the illustrations do not limit the scope 
of the section. This was followed in Rama Atyangar v. Guru- 
sami Chetty 8,the learned Judges assuming that the brother of a 
testator had the necessary legal character. We have been re- 
ferred to a recent decision Sri Rajah Rao Venkata Mahipathi 
Gangadhara Rama Rao Bahadur Garu v. Sri Rajah Rao Venkata 
Kumara Mahipathi Surya Rao Bahadur Garu, é in which 

1 (1917) I. L. R. 45 Cal. 51084 M. L. J. 67. 


9 (1906) I. L. R. 80 Mad. p. 195. i 3. (1918) 85 M. L. J. 184. 
4. (1918) 36 M.L. J.:169, 


` 
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Seshagiri Aiyar, J., has used language which seems to throw 
doubt on this proposition. If the learned judge really intended 
to hold that a reversioner has not that character it seems to me 
to be at variance with the decisions of the Privy Council and 
of this Court which are binding on me. 


The next question is in what circumstances is he entitled 
to sue. The first decision I would refer to is that of the Privy 
Council in a case reported in Sheo Singh v. Rat Dakho 1. There 
the question considered by their Lordships was as to the effect 
of a nuncupative will giving power to adopt and a subsequent 
adoption by the widow as against the claim of the widow’s hus- 
band’s brother. This aspect of the.case had not been presented 
to the Lower Courts and their Lordships therefore declined to 
give a definite judgment on that point. But they ase the 
following language :—‘It would not probably be disputed that, 
if a fictitious will in writing be set up, the heir upon a proper 
case being made might claim to have the document cancelled’. 
For ‘a claim under such a will is not a bare assertion of title, 
but the setting up of a specific act by which title to property 
may be conferred’. This observation is obiter certainly but it 
covers the present case exactly for a title to the property pur- 
ports to have been conferred and to be vested in the defendant 
in this suit by virtue of the will. In Jaipal Kunwar v. Indar 
Bahadur Singh ? another decision of the Privy Council has been 
relied on as inconsistent with that view. There a widow execu- 
ted and registered a will purporting to dispose of the absolute 
estate of her deceased husband. The Privy Council doubted 
whether this was a proper case for a declaration but declined to 
interfere. It seems to me that this case does not help the respon- 
dents for a will is revocable and until the death of the testato: it 
does not pass any property. No interest has vested or been 
divested. Then as to the decisions of this Court in Sreepada 
Venkata Ramanna v. Sreepada Rama Lakshmanna 8, it was held 
that the mere fabrication of an authority to adopt will not entitle 
a reversioner to claim a declaration that the authority is not 
genuine, the reason given by the Bench being that the document 
in question merely conferred a power on the defendant which 


1, (1878) J, L. R. 1 All. 689 2, (1904) I. L. R, 26 All, 288. 
8 (1911) I. L R. 35 Mad. 5932, 
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may or may not be exercised by her. She may change her 
mind and refuse to act according to the document. 


I think that this isin entire accord with the principles 
enunciated in Jaipal Kunwar v. Indar Bahadur Singh 1. It was 
however held by another Bench of this Court in Bobbu 
Padmanabhadu v, Bobbu Buchamma? that such a suit does lie. 
Seshagiri Aiyar, J., rests his decision on that of the Privy 
Council in Saudagar Singh v. Pardip Narayan Singh? but with 
great respect the learned Judge does not notice that in the 
Privy Council case the widow had actually surrendered the 
property to one of the reversioners so that there was, as in 
the case in Sheo Singh Rat v. Dakho 4 complete vesting of title. 
Venkata Narayana Pillai v. Subbammal 5'was a suit to set aside 
an adoption which of course falls within the specific provision 
of illustration (f) of S. 42. The case relied on by the respondent, 
Sheo Parson Singh v. Ramnandan Prasad Singh ® as one in 
which relief against an actual will was refused has already been 
explained as founded on the validity of the will having been 
established by a competent Court. 

On these cases it seems to me that a distinction may be 
drawn between cases where title is alleged to have vested and 
where there is only a power given ora right claimed, the 
actual exercise of which would divest the reversioners. It 
certainly may be that the setting up by the widow of an autho- 
rity to adopt is not sufficient to found a cause of action in a 
reversioner, and I am inclined to that view myself. But whether 
that is so or not, where the testator has devised the whole in- 
terest of his property to a widow, the will operates at death to 
vest the property in her with the result that though she may 
not be exercising powers higher than that of a widow, she has 
an absolute title. It seems to me that itis not necessary for 
her to set up actively her title. The language of the section is, 
i Any person denying or interested to deny, andit cannot be 
disputed that the widow in such circumstances is interested to 
deny. Iam therefore of opinion that in the present case the 
suit lies, and that the appellant’s contention on this point must 


prevail. 
1. (1904) I. L. R. 26 All, 238 2, (1918) 85 Mad. L. J. 144, 
8, (1917) I. L, R. 45 Cal. 510. 4. (1878) T. I. R. 1 All. 689. 
6. (1915) I. L. R. 88 Mad, 406. 6. (1916) I. L. R. 43 Cal, 694. 
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Coming now to the main question in the case, my learned 
brother has formulated it as follows: ‘ Has the rule of 
Hindu Law which prevents a person born blind from claim- 
ing interest along with his brothers as co-owner in ancestral 
properties become obsolete ?” My learned brother assumes 
that there was at one time a definite and well-established rule 
to that effect. The case was elaborately argued before us by 
Mr. Ganapathy Aiyar and Mr. Ramesam and our attention 
has been invited to the doctrine laid down by all the sacred 
writers from Manu to Brihaspatı and by the commentators 
from Viswarupa to the author of the Smriti Chandrika. I 


agree with my learned brother that the proposition has been ` 


established. There remains therefore only the question whether 
the rule has become obsolete. Mr. Ganapathy Aiyar sug- 
gested that the rule is found on three propositions. The 
first is religious, namely, that such blindness is punish- 
ment for unexpiated sin: the second is ceremonial, that 
such persons are not fit for religious ceremonies : the third is 
social, that they are incapable of transacting affairs. I have had 
the advantage of reading my learned brother's exhaustive judg- 
ment on the points and, as I agree with it entirely, I will add 
only a few words. 


He has dealt with all the three aspects and has applied 
these tests to other supposed disqualifications. He has shown 
that the religious basis has not been uniformly applied to all 
disqualifications, and has further demonstrated that such religi- 
ous disqualifications can no longer be held necessarily to affect 
rights of property. With regard to the second, he has pointed 
out that in fact the various supposed _ disqualifications 
have not prevented the performance of religious ceremonies. 
There only remains therefore the theory that such persons are 
incapable of transacting affairs. Asa basis for deprivation of 
property this supposed disqualification fails by not being com- 
prehensive and secondly, is contradicted by experience. It is 
not comprehensive because admittedly the disqualification does 
not cover the case of a child who loses its sight after birth, and 
is not true in fact because persons suffering from this as well 
as the other disqualifications to be found in the sacred writings 
are admittedly perfectly capable of looking after their own 
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affairs. From a Social point of view the rule was doubtless of 
sound application in a primitive state of society, and was much 
for the benefit of the person who suffered as for the other 
members of the family, In archaic conditions of life a blind 
man could not take his share in cultivation and in protection of 
the family. It was therefore not unnatural that he should be 
excluded from a share in the property. It was essential, 
however, that he should not be allowed to starve and therefore 
the rule which required that he should be maintained by the 
family was a necessary and proper provision. In modern days, 
however, owing to improved methods of education 


- there is nothing to prevent a person born blind from being 


taught how to transact business and to take his proper share 
in the responsibility of family affairs, and there is therefore 
no reason why such a qualification should still continue. 


Our attention has been invited to a number of cases where 
the various disqualifications have been considered by the Courts 
in India and we have been -pressed with dicta to be found in 
those cases. It is a most noticeable fact however that in very 
few cases has an alleged disqualification been upheld and those 
chiefly where the disqualification is real in fact, such as the 
case of a deaf-mute from birth. The Courts have always been 
astute to distinguish. Further than that we have dicta of 
learned Hindu Judges in cases that have been before this Court 
in late years. I refer especially to the decisions in Venkata 
Subba Rao v. Purushottam!, Vedanayaga Mudaliar v. Vedammal’, 
and Kayarhhana Pathan v. Subbaroya Thevan 3. The view uni- 
formly expressed by these Judges ‘has been that some ancient 
disqualifications can be held to be now obsolete. I entirely agree 
with my learned brother that itis open to this Court to enun- 
ciate this view. In so doing Judges are only following the ex- 
ample of eminent Judges in England who have from time to 
time declared some old rules of the Common Law to be now 
obsolete, and as my learned brother has pointed out there are 
observations in judgments of the Privy Council tending in the 
same direction. In my opinion, now that the question has 
been raised and argued before us at great length with full 


1. (1902) 1. L. R. 26 Mad. 133, 
a, (1904) I. L. R. 27 Mad. 591.=14 M. L J. 297. 
3, (1915) I. L. R. 88 Mad. 250, \ 
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citation of all the texts and decisions, the time has come for 
this Court to declare the rule obsolete. 


In this view it becomes unnecessary to consider the ques- 
tions of estoppel and artificial co-ownership, though much 
might be urged’on both those points. I agree therefore with my 
learned brother that the second appeal must be dismissed with 


costs. 
C. A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR JUS- 
TICE MOORE. 
Akula Achiah. ... Letitioner™ (2nd Defen- 
dant-P etvtioner). 
v. 
Challapalli Lakshminarasimham ... Respondent (Plaintiff 
Respondent). 


Provincial Small Cause Courts Act (XI of 1887), 8. 17— Provisions of, if manda. 
tery—Deposit of decree-amount after the date of application to set aside exparte 
decree. 

The provisions of S. 17 of the Provincial Small Cause Courts Aot are directory 
and not mandatory. Consequently a deposit of the decree-amount after the date 
of the application to set aside an ex parte decree, but before the hearing of the appli- 
cation, ig a sufficient compliance with the provisions of B, 17. 


Ramasami v. Kurisu 1. Reiied on. 
Jogi Ahir Vv. Bishen Dayal Singh 2 Jagannath v. Chet Ramë and Somabhai v. 


Wadilal 4 Referred to. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif of 
Bezwada in C. M. P. No. 2760 of 1917 in S. C. S. No. 885 of 
1917 dated the 27th November, 1917. 

S. Swaminadhan for Petitioner. 

T. Ramachandra Rao for Respondents. 


The Court delivered the following 

Judgment :—In this case an exparte decree was passed 
on the 27th July 1917. The defendant alleging that he did 
not become aware of the decree till the 2€th of August 1917 
and that the summons was notserved on him personally,applied 
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to set aside the exparte decree. This was on the 29th August 
1917. It is conceded that along with the petition, the amount 
of the decree was not deposited. It is said that it was deposited 
before the application was heard. We expressno opinion as to 
whether this deposit after the time allowed for .the application 
is valid or not. The only question before usis whether the 
provision in S. 17 of Act IX of 1887, is directory or mandatory. 
Parker and Wilkinson, JJ., held in Ramaswami v. Kurisu 1 that 
it wis not mandatory. Mr. Justice Miller in Chaturvedula 
Suryanarayana v. Chaturvedula Ramamma 2 did not dissent 
from this view. So this decision of Parker and Wilkinson, JJ., 
has stood unchallenged in this Court for nearly thirty years : 
and we feel no doubt that the practice regarding the receipt of 
the deposit amount in the mofussil Courts has been in con- 
sonance with that ruling. We would therefore have followed 
the ruling without assigning reasons, had it not been for 
the fact that Mr. Justice Ayling in the Admission Court 
and Mr. Justice Krishnan in the final Court sitting as 
a single Judge, have questioned the correctness of Rama. 
swami v. Kurisu 1. If we may say so, the language of S. 17 
of the Moffussal Small Cause Courts Act does not seem 
to lend itself to the interpretation placed on it in Ramaswamit v. 
Kurisu 1. Iin Jogi Ahır v. Bishan Daya Sigh 3, Jagan Nath v. Chet 
Ram 4 and Somabhai v. Wadilal © the ruling of this Court has 
not been accepted as good law. But the interpretation is not 
without precedent. In regard to cases under the Pensions Act 
which by Ss. 4 to 6 require a certificate of the Collector before 
the plaint is filed, it has been held that the production of the 
certificate before judgment would cure the defect. The same 
view was taken of the requirements of Ss. 92 and 93 of the Code 
of Civil Procedure relating to the sanction of the Advocate- 
General or the Collector. Reference may also be made to suits 
for which the production of a succession certificate is neces- 
gary. These classes of cases supply an analogy for the liberal 
interpretation placed on the section in Ramaswami v. Kur- 
isu 1, Further, the policy of the Legislature. in demanding 
payment is to enable the successful decree-holder to take out 





1, (1890) I. L. R. 13 Mad. 178. | 2, (1911) I. L. R, 84 Mad. 88. 
8. {1890} I. L. R. 18 Cal. 88. *4, (1906) I. L. R. 28 All. 470. 
i 5. (1307) 9 Bom L. R. 883. 
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immediate execution. The relief ina small cause suit being ex- 
pected to be a speedy and a summary one, the legislature de- 
mands that the successful plaintiff should not be put off for a 
further period by not making the decree-amount available to him 
tor immediate execution. Therefore, although if the case had 
come befcre us for the first time, we would have taken the view 
which the plain language of S.7 suggests, having regard to the 
fact that the decision now questioned has been law in this pre- 
sidency for nearly 30 years, that there is nothing opposed to 
justice in the interpretation placed on the section by two learned 
Judges of this Court and that there are analogies which may 
justify the view taken in Ramaswami vw, Kurisu l we think it 
unnecessary to refer the maiter for the consideration of a Full 
Bench. 


We must reverse the order of the lower court and remit the 
application for disposal in the light of the above observations. 
Costs will abide. 

A.V. V; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE BURN. 


Odayamangalath Appanni Nair ... Appellant™ in 0. M.S. A. 
| No. 94 of 1918 on the 
file of the High Court— 
(Plaintiff and Petitioner 
: in C. R. P. No. 1226 of 
1918 on the file of the 
High Court). 
v. 

Isaak Mackadam ... Respondent in Do. (Peti- 
troner Surety—Respon- 
dent in the said C. R. P. 

No. 1226 of 1918). 
Civil Procedure Code, S. 185 and O. 38 Rr. 2 and 8—Surety for the appearance 
of defendant—lInitiation of proceedings under O. 38 R. 3 when defendant appears to 


defend his case—Compromise decree in suit—Surety if discharged sree liability— 
Contract Aci, S. 155. 
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A defendant who appears in Court to defend his suit is exempt from arrest 
under S. 135 of the C. P Code. A surety for the appearance of the defendant cannot 


‘therefore claim to initiate proscedings under O, 88 R. 2 of the C. P. Code with a 


view to obtain his discharge, when the defendant appears in Court to defend his 
suit, No does the appearance of the defendant on that occasion amount to a 
“ voluntary surrender ” within the meaning of O 88 R. 3 of the Code. 

Appasami Pattar v. Govindan Nambiar, 1 Zainab Bee v. Official Assignee of 
Madras ? Referred to. 

S. 135 of the Contract Act has no application to the case of a surety under 
O. 88-R. 8 and his obligation continues even though the parties to the suit entered 
into a compromise on the strength of which a decree was passed by the Court. 


Appeal and Petition against the order of the District 
Court of South Malabar in C. M. S. Appeal Nos. 28 and 29 of 
1918, respectively, preferred against the orders of the Court of, 
‘he Additional District Munsif of Calicut in E. P. No. 2513 of 
1917 and M. P. No. 3426 of 1917 respectively in O. S. No. 325 
of 1917 on the file of that Court. 


C. Madhavan Nair fof Petitioner. 
K. P. M. Menon for Respondent. 


The Court delivered the following 

Judgments:—Seshagiri Aiyar J:—The original suit was 
instituted against one C. W. Fuller. In the course of the suit 
an application was made for his arrest. When he was brought 
before the-Court the Respondents before us agreed to stand 
surety for him. Thereupon Fuller was released from custody. I 
shall refer to the terms of the bond and its legal effect later on. 
Subsequent to this, the surety asked the Court, at a time when 
Fuller was before it to conduct his case, that he should be 
relieved from his obligation to*produce the defendant. The 
District Munsif did not apparently agree to this course. There- 
after the plaintiff and the defendant agreed to a consent 
decree which has now been put in execution. The surety 
whose bond was notin terms discharged contended that the 
bond was discharged under S, 135 of the Indian Contract 
Act. The District Munsif rejected these contentions and 
ordered execution. On appeal the District Judge has reversed 
that order. A Civil Miscellaneous Appeal against the order 
refusing execution against the surety and a civil revision 
petition against the order discharging the surety from liability 
have been filed in this Court. 


1. (1868, 4 M. H.C. R. 145. 2. (1913) 24 I. O., 518. 
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Mr. Menon for the respondent raised a preliminary objec- 
tion that as the District Judge in the exercise of his appellate 
powers released the surety from liability and as his decision on 
law does not affect his jurisdiction the Civil Revision Petition 
is incompetent. As regards the Civil Miscellaneous Appeal 
his contention is that if the Civil Revision Petition goes, the 
ground of appeal in the Civil Miscellaneous Appeal fails and 
should be dismissed. It may be that for the hearing of the 
Civil Revision Petition the preliminary objection has some force- 
But as the same order has been passed in the appeal from which 
the Civil Miscellaneous Appeal has been presented we are enti- 
‘tled.in Second Appeal to scrutinise the correctness of that order. 
I must overrule the objection so far as it relates to the Civil 
Miscellaneous Appeal. 


Now to the merits. Mr. Madhavan Nair at the outset referr- 
ed us to the terms of the bond which ought to have been taken 
by a Civil Court ‘under O. 38. Form No. 2 in Appendix F of 
the Code of Civil Procedure is far more comprehensive than 
the bond which has been taken in the present case. The atten- 
tion of the District Judge should be drawn to the incomplete- 
ness and inaccurate language of the vond now before us. It is 
desirable that in taking bonds of this description the provi- 
sions of the Code should be strictly complied with, None the 
less we are not concerned now with what might have been the 
terms of the bond but only with the interpretation of the actual 
agreement that was signed. We must therefore deal with the 
liability of the surety with reference to the bond which he 
actually executed. By that*bond whichis Exhibit A in the 
case, the surety undertook “to produce the defendant at the 
time and place ordered by the Court. If I fail to do so, I and 
my properties are liable for the amount payable to the plain- 
tiff.” The question for consideration is, did he produce the 
defendant at the time and place ordered by the Court. The 
procedure to be adopted on an application by the surety 
for discharge from liability is contained in O. 38 R. 3. 
Two contingencies are contemplated in that rule. The 
first is an application by the, surety for discharge where- 
upon the Court decides _ either to summon the defendant 
-or to issue a warrant for his arrest. Clause (3) of that Rule 

9T 


Appanni 
Nair 
Y. 
Isaak 
Mackadam. 


Seshagiri 
Aiyar, J 


Appanni 
Nair 


v e 
Isaak 


Mackadam. 


eT 


Seshagiri. 


Aiyar, J. 


438 THE MADRAS LAW JOURNAL REPORTS. [VOb. XXXVII 


provides for the discharge of the surety : “On the appearance of 
the defendant in pursuance of the summons or warrant, or 
on his voluntary surrender, the Court shall direct the surety to 
be discharged from his obligation, and shall call upon the de- 
fendant to find fresh security.” It was conceded that there was 
no summons or warrant against the defendant. He was in 
Court for the purpose of conducting his suit. The next 
point is did he surrender himself on that occasion. The 
District Munsif says: “He also expressed his unwillingness to 
surrender that day. I declined to arrest him on the spot as he 
being a party attending Court for the purpose of- conducting 
his case, is exempt from arrest. ” [In order to satisfy: the 
the requirements of a surrender it is not enough that a party 
is before the Court but he should submit himself to be dealt 
with by the Court as directed by. Order 38. The sentence from 
the Munsif’s judgment which I quoted makes it clear that the 
defendant did not surrender. 


Learned arguments were addressed to us upon the question 
whether it is necessary that the defendant must be in a position 
to be arrested in order that the requirements of production by 
the surety may be satisfied.. The two provisions of the Code 
which have a bearing on this question are O. 38 R. 1 and S. 
135. Under O. 38 the Court is empowered at any stage of the 
suit to issue a warrant to arrest the defendant and to bring 
him before the Court. At first sight it may appear as if 
the defendant is liable to be arrested while he is engaged in 
the conduct of-his suit. But turning to S. 135 the meaning of 
the Legislature seems to be clear. The first clause of S. 135 
provides for immunity of Judicial officers from arrest while 
discharging their judicial functions. By clause (2) the parties 
tothe suit, pleaders and witnesses are exempted from arrest. 
The latter portion of- clause (2) says that in cases in which the 
party before the Court is ‘guilty of contempt the exemption 
would not apply to him. Clause (3) provides for a further 
exception and enables a deree-holder to apply for the arrest of 
the judgment-debtor immediately after decree. These are the 
only two exceptions which the law has recognised and it seems 
to me that notwithstanding obvious inconveniences in re- 
quiring that an application should be made for the arrest of the: 
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judgment-debtor, while allowing him to get away from Court, 
the Code leaves us no room. for doubt on the matter. The 
principle enunciated in S. 185 has long been recognised in 
England and in India. It is not necessary to consider the vexed 
question whether the rule has been enacted in favour of parties 
or to safeguard the rights of the Court. I am inclined to the 
view which has, found favour with some eminent Judges both 
in this country and in England, that the intention of the Legis- 
lature is to enable Courts to render justice as between party 
and party by not subjecting a person who is expected to assist 
them in the discharge of their duties to the disability of a pos- 
sible arrest. However that may be, the principle of exemption 
has well been stated in Appasamy Patter v. Govinda Nambiar 1 in 
these terms » “The well established rule of English Law that 
a witness or party toa Civil suit, whose attendance is required 
on a trial before a judicial tribunal, is protected from arrest 
on civil process during the time reasonably occupied in going 
to, attending at, and returning from, the place of trial, rests on 
a principle which applies with full force here, namely that 
freedom from.the fear of arrest encourages willing attendance 


and thus tends to the advancement of justice.” That case . 


is also an authority for the proposition that a party who 
comes to Court to give evidence should not be arrested while 
he is before the Court. The principle of this decision was 
followed in a later decision in Zinab Bee v. The Official Assignee 
of Madras 2. In that case the learned Chief Justice and Mr. 
Justice Oldfield held that while a person appeared in Court to 
prosecute an insolvency petftion he should not be arrested tor 
claims arising under the petition for insolvency. John v. Carter 3 
also contains observations to the same effect; Mr. Menon 
strenuously contended that it would be a meaningless procedure 
to demand that;a fresh process should issue for. bringing a per- 
son to Court without taking’ steps to detain him in custody 
while he is already actually before it. As I said before the 
rule of exemption of a party appearing to conducta case isa 
principle founded on a well recognised theory of jurisprudence 
which we are not at liberty.to ignore. I am therefore unable 
to agree with the view of the District Judge that the presence of 


1. (1868) 4 M. H. C. R. 145. 2. (1918)+-24 I. C. 513. 
- - 3. (1870) 4 B.L R, 0O.J..0. 90. | 
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the defendant in Court albeit it was for conducting his suit at 
the time when the surety asked the Court to discharge him from 
obligation, was a compliance with O. 38 R. 3. 

There is one other contention of Mr. Menon which must 
be referred to. He argued that as his client undertook the lia» 
bility only for any decree that may be passed on trial and as 
the ultimate decision of the Court was based on a compromise 
the bond spent itself out. Mr. Madhavan Nair furnished two 
answers for this contention and I think both of them are right. 
The first is that the surety-bond does not say that the lability 
is to be only for a decree that may be passed on contest. There 
is nothing unreasonable in a surety agreeing to be bound 
by a decree which may be passed either after trial or with the 
consent of parties; in the absence of special stipulation 
on that behalf, there is no ground for limiting the liability 
only to a decree passed after contest. l ihere has been collu- 
sion between the plaintiff and the defendant in obtaining 
the decree the surety is not without remedy. Secondly, S. 135 
of the Indian Contract Act contemplates contractual 
obligations between the parties. Under the Code of Civil 
Procedure the bond is given to the Court and any infringement 
of the terms of the bond is a violation of the obligations to the 
Court, and thereafter the agreements between the parties which 
resulted in a compromise decree has not the effect of dis- 
charging his liability to the Court. For all these reasons | 
think the order of the District Judge should be reversed and 
that of the District Munsif restored with costs here and in 
the Court below. The Civil Revision Petition is dismissed 
without costs. 

Burn, J. Action was taken against the first defendant 
in O. S No. 325 of 1937 (Calicut Additional District Munsif's 
Court) under O. 38 R. 1 ofthe C. P. Code. Security was 
furnished and the surety is the respondent in the Civil Mis- 
cellaneous Second Appeal and Civil Revision Petition. The 
bond which he executed does not follow the wording of the form 
given in the appendix to the Code of Civil Procedure but the 
variation does not appear to me to be material for the disposal 
of the present matter. The liability with which the surety has 
been saddled by the Court of first indtance ıs clearly within the 
terms of the bond. The surety can escape only by showing 
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that his liability has been terminated. The bond was executed 
on 31st December 1915 and the suit was disposed of on the 
15th November 1917 when a decree was passed in favour of the 
plaintifi in accordance with the terms of a compromise enter- 
ed into between him and the defendanis. On the same day the 
surety applied to the Court to be released from his obligation on 
the ground that business engagements would prevent him 
from, producing the defendant before the Court in future: 
The first defendant was present in Court and the Court was 
asked to take him into custody. The District Munsif declined to 
do so, holding that the first defendant was exempt from 
arrest because he was attending the Court as a party for the 
purpose of conducting his own case. The first defendant was 
allowed to leave the Court and summons was issued for his 
appearance. (O. 38 R. 8). He did not appear and steps 
to effect arrest were not taken as the surety failed to pay the 
requisite batta. The respondent’s application for discharge 
was dismissed on the 5th June 1918 and the decree-holder was 
permitted to proceed in execution against the respondent; but 
these orders were reversed by the District Judge. 


The decree-holder has therefore preferred the present Civil 
Miscellaneous Second Appeal and Civil Revision Petition. 
The appeals before him (the District Judge) were disposed of 
simultaneously and there isin effect only one judgment. I 
think the whole matter is open for consideration. 


The District Judge was of opinion that by the mere: fact 
of the first defendant’s appearance in Court, the obligation of 
the surety is discharged. In fhis, I think, he was wrong. The 
procedure provided by O. 38 R. 3 has. to be adopted before the 
Court could grant the discharge. The issue of a warrant is in 
any event discretionary and I am inclined to agree with the 
District Munsif that in the present instance, the first defen- 
dant was protected against arrest in Court by the provisions of 
S. 135 of the Code of Civil Procedure. It is immaterial 
that his presence was in connection with the suit in which the 
security had been required : (vide Appaswamt Pattar v. Govin- 
dan Nambiar 1} and Zainab Bee v. The Ojficial Assignee of 
Madras 2). O. 38 R. 3 contemplates that the application ofa 
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surety should be disposed of after the defendant has been 
brought before the Court for the purpose of the application or 
has surrendered to ` the Court for this purpose. These condi- 
tions were not complied wıth in this case. 


For the respondent the principle underlying S. 135 of the 
Contract Act has been referred to and it has been contended 
that as the first defendant entered into a compromise with the 
plaintiff without the assent of the surety, the latter is discharged 
from his obligation under the security-bond. This provision 
is notin my opinion applicable. The respondent has made 
himself liable for the amount that might be adjudged against 
the defendant. This adjudication might follow a compromise 
which the Court considers lawful and the liability of the surety 
is not limited to cases where there has been a contest to the 
finish. The liability of the surety ıs neither greater than nor 
different from that which he undertook. 


I agree that the orders of the District Judge should be 
set aside and those of the District Munsif restored with costs 
of the Civil Miscellaneous Second Appeal. 


A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ABDUR RAHIM, OFFG. CHIEF JUSTICE 
AND MR. JUSTICE SESHAGIRI AIYAR. 


Veerappa Chetty ... Appellant * (2nd Defen- 
dant). 

Y. 
Ramaswamy Chetty and another ... Respondents (2nd Plain- 


tiff and 1st Defendant.) 


Egecution of decree-Aitachment and sale of immoveable property by a court after 
the transference of the property to another jurisdiction—Cvil Procedure Code, S. 39 <b) 
-—Whether purchaser gets a good title—J2stoppel against judgment-debtor—How far 
affects execution creditors and execution purchaser's. 


A obtained a decree against B in the Temporary Sub-Judge’s Court of Ramnad 
and it was transferred for execution to the permanent Sub-Court of Ramnad and an 


* Appeal No, 272 of 1917. 1st August, 1919. 
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application for attachment was made to the latter Court on 18--4—1913 and on 
21—9—1918 the taluk in which the property sought to be attached was situate 
was transferred from the jurisdiction of the Ramnad Sub-Court to that of the 
Sivaganga Sub-Court. Even after this transfer the Ramnad Sub-Court ordered 
attachment of the property and the property was sold in execution and purchased 
on 10—11—1913 by A. Meanwhile C obtained a deoree against B in the Sivaganga 
Sub-Court in December 1912, and bought the same property in an execution-sale 


by that Court on 30—-6—1914. In a suit for the property by O againt A, held, that l 


C was entitled to sucoeed. 

The Ramnad Sub-Oourt ceased to have jurisdiction to attach or sell the 
property after the date of the notification transferring the territorial jurisdiction 
over the property to the Sivaganga Sub-Court. 

When the attachment, saleand its confirmation are made by a Court not 
having jurisdiction over the property and they are not objected to by the judg- 
ment-debtor, a subsequent purchaser of the same property in execution against the 
same judgment-debtor is not bound by the estoppel precluding the judgment- 
debtor from disputing the title conveyed by the first sale. 

Limits of the application of estoppel affecting the judgment-debtor to his 
execution creditor and execution purchaser discussed. Dinendronath Sannyal v. 
Ramkumar Ghose 1 Richards v. Johnson 2 and Richards v. Jenkins 3 followed. 

Mahomed Mozuffer Hossein v. Kishori Mohan Roy 4 explained. 

Pronag Raj v. Sidhu Prasad Tiwari č and Parsidh Narain Singh v. Janki 
Singh 8 dissented from. 

Whatever may be the general position of an execution creditor in regard to 
cases over which a court has jurisdiction, the principle of Debendranath Sen v. 
Miraja Abdul Samad Seraji, 10 Cal. L. J. 150 should not be extended to cases 
where the judgment-debtor is sought to be affected by the rule of procedure relating 
to jurisdiction. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Sivaganga in O. S. No. 22 of 1916. 


A. Krishnaswami Atyar, for Appellant. 
T. R. Venkatarama Sastriar, for Respondent 
The Court delivered the following 


Judgments :—The facts of the case are not in dispute. The 
2nd defendant obtained a decree against the Ist defendant in 
the Temporary Suborinate Judge’s Court at Ramnad on the 8th 
of April 1913. It was transferred for execution to the perma- 
nent Sub-Court and an application for attachment was made to 
that Court on the 18th of April 1913. On the 21st April 1913 
the taluk in which the property sought to be attached was 
situate, was transferred from the jurisdiction of the Ramnad 
Sub-Court to that of the Sivaganga Sub-Court. Even after this 
transter, the Ramnad Court issued an order of attachment on 





i. (1881) I. L. R.T Cal, 107. 2. (1859) 4 H. and N. 680 at page 664, 
3. (1883) 18 Q. B. D. 451. ° 4 (1895) I. D. R. 22 Cal. 909. 
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the 25th of June 1913. The property was sold on the [0th 
November 1913 and the 2nd defendant became the purchaser. 
The sale was confirmed on the 11th of December 1913. The 


judgment-debtor, the lst defendant, did not object to the con- 
firmation. 


Plaintiff, on the other hand, instituted a suit against the 
Ist defendant in the Sub-Court at Sivaganga and obtained a 
decree in December 1912, He attached the same properties on 
the 17th September 1913. The sale was on the 30th June 1914 
and the plaintiff became the purchaser. 


The present suit is for possession, The Subordinate 
Judge has given a decree to the plaintiff. The 2nd defendant 
has appealed. Three main contentions were put forward 
by Mr. A. Krishnaswamier. It was first contended that by 
the transfer of territorial jurisdiction, the Ramnad Court 
does not cease to have jurisdiction, as at the time of applica- 
tion for attachment it had jurisdiction. The recent Full Bench 
ruling in Seeni Nadan alias Virakumara Nadan v. Muthu- 
swami Pillai } that an application to the court which passed the 
decree would be one in accordance with law does not affect the 
present case. The permanent Sub-Court of Ramnad which 
executed the decree was not the Court which passed the decree. 
Mr. Krishnaswami Atyar referred to the analogy of cases in 
which it was held that the conferring of appellate jurisdiction 
on a new Court would not deprive the suitor to whom the right 
ot preferring appeal had accrued already from filing the appeal 
in the old appellate tribunal. (vide Coloniai Sugar Refining Co., 
v. Irving 2. Reference was also made to Subbaraya Mudaliar v. 
Rakki 3? and Ramakrishna Chetty v. Subbaraya Aiyar £ in which 
it was held that pending suits are not transferred tpso facto by 
the vesting of jurisdiction in another Court. Ido not think the 
analogy holds good. The essence of the notification is the 
deprivation of jurisdiction of one court and the conferring 
of iton another. Therefore this notification must be read as 
speaking retrospectively and as declaring that from and after its 
date, the first Court ceased to have jurisdiction over the subject- 
matter. Moreover the language of clause (b) of S. 39 of 
the Code of Civil Procedure to which the learned Vakil for the 


1, (1919) 87 M. D.J. 284 F.B. “2 (1905) A.C. 369. 
3. (1908) I. L. R. 32 M. 140. 4, (1912) I. L. R. 38 M 101, 


PART XIV.] THE MADRAS LAW JOURNAL REPORTS. AAS 


respondent drew our attention shows that the lapislature con- 
ferred the power of dealing with immoveable property only to 
the Court which had territorial jurisdiction over it. This was the 


view taken in Subbiah Naicker v. Ramanathan Chettiar 1 and the. 


cases following it. Viswanathan Chetty v. Murugappa Chetty 2 
is an express decision on the point. This view was not 
dissented from by the learned Chief Justice in the recent Full 
Bench judgment in Seeni Nadan alias Virakumara Nadan. v. 
Muthusami Pillai 8 and the other two learned Judges have ex- 
pressly re-affirmed this view. I am not satisfiedthat it was wrong, 
I am therefore of opinion that the Ramnad Court had no juris- 
diction to attach or sell the property on the dates on which it 
exercised those powers. 

I shall now deal with the 2nd branch .of the argument 
which Mr. Krishnaswami Aiyar pressed on us with great force 
and ability. The argument was this. Even granting that the 
' Ramnad Court had no jurisdiction, as the attachment, sale and 
the confirmation of it were effected without objection by the 
judgment-debtor he was precluded from disputing the title con- 
veyed. It was not open to him to question the title. The 
plaintiff who purchased the property took only what the judg- 
ment-debtor could have conveyed and that consequently no 
title passed to the plaintiff. For the first portion of this 
contention, reliance was placed on Velayutha Moopan v. Subra- 
maniam Chetty 4. It was heldin that case that, at any rate after 
confirmation of the sale, the judgment-debtor was not entitled 
to impeach the title which the purchaser obtained under the 
certificate of sale. Reliance was also placed on Sections 18 & 
41 of the Code of Civil Procedure. Although these sections 
apply in terms only to suits, it was hardly disputed that execu. 
tion applications would be within the principle. Jam willing 
therefore to proceed on the ground that if the judgment-debtor 
sued to recover possession on the ground that the sale by the 
Ramnad Sub-Court was a nullity because of want of jurisdiction, 
he would be estopped from re-opening the earlier proceedings. 


} 


Does that infirmity affect the plaintiff ? It was held by the - 


Judicial Committee in Debendranath Sanyal v. Ramacumar 
Ghosh:5 “There is a great distinction between a private sale in 


1, (1914) I. L. R.87 M. 462. ` 3. (1917) I. L. R. 38 M, L, J. 750. 
8. (1918) 87 M. L. J. 294 (EB. 4. (91a) 24 M. L. J. 78,. 
5, {1881) I. L. B. 7 ©. 107 
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satisfaction of a decree and a sale in execution of a decree, In 
the former, the price is fixed by the vendor and purchaser 
alone, in the latter the sale must be made by public 
auction conducted by a public officer of which notice must «be 
given as directed by the Act and in which the public are enti- 
tled to bid. Under the the former the purchaser derives title 
through the vendor and cannot acquire a better title than that 
of the vendor. Under the latter the purchaser notwithstanding 
he acquires merely the right, title and interest of the judgment- 
debtor, acquires that title by operation of jaw, adversely to the 
judgment-debtor and freed from all alienations or incumbrances 
effected by him subsequent to the attachment of the property 
sold. In Richards v. Johnston 1, which has been approved and 
followed by very eminent Judges in Richards v. Jenkins 2 it was 
held that an execution creditor is not affected by the estoppel 
against the judgment-debtor. The learned Vakil for the appellant 
drew our attention to a sentence in the judgment of Kay, L. J., 
in Madell v. Thomas & Co. ® wherein the Lord Justice says that 
the trustee in bankruptcy and an execution creditor are 
affected by the same estoppel as the judgment-debtor. The obser- 
vation was entirely obiter and the two other Lord Justices who 
took part in the case did not express concurrence with it. But 
it was strenuously argued that the Judicial Committee in 
Mahommed Mozuffer Hossein v. Kishori Mohan Roy £ have 
definitely laid down this proposition. As, in my opinion, this 
case has been the parent of misconceptions which have 
affected many decisions. I shall examine it in some detail. In 
that case the property in suit stood in the name of the wife- 
Toa mortgage by the wife, the husband was an assessing party. 
On the mortgage a decree was obtained. During execution 
a person who obtained a decree against the husband put for- 
ward the contentionthat the property really helonged to the hus- 
band and that the wife was only a benamidar. Their’ Lordships 
held that the decree-holder was estopped from putting forward 


such a contention. The principle of the decision was that where 


title is ostensibly in a person and the real owner further acknow- 
ledges the title as true, persons wha seek to prove that the title 
is illusory will not be permitted to do so. What is denied is the 


eee eae 
1. (1859) 4 H. and N. 660 at 664. 2, (1883) 18 Q. B. D. 451. 
3. (1891) 1 Q. B. D. 280. ; 4, (1895) I. L. R. 22 ©. 909, 
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right to adduce evidence that prima facie title is not the real 
title. Under S. 41 of the Transfer of Property Act the Legis- 
lature has provided that a transfer from the ostensible owner 
confers title on the transferee. It is this kind of estoppel which 
really confers title that their Lordships were dealing with. 
They should not be understood as having disapproved of 
Richards v. Jonston 1 and Richards v. Jenkins 2 and to have laid 
down that an execution creditor under all circumstances is 
estopped by considerations which affect the judgment-debtor. 
The same observations apply to Poresharnath Mukerjee Vv. Anath- 
nath Deb 2. The contrary view would attribute t> the Judicial 
Committee a departure from Debendranath Sanyal v. Ramkumar 
Ghose 8 and from the high authority of the learned Lord Justices 
who decided Richards v, Jenkins 2. I do not see sufficient ground 
for reading Mahommed Mazuffer Hossein v. Kishori Mohan Roy ° 
in that way. Mr. Justice Mukerjee, for whose opinion I have 
very great regard, takes the view that Mahommed Mazuffr 


Hossein v. Kishori Mohan Roy ® has overruled all previous 
pronouncements of the Judicial Committee ; with all respect I 


am unable to agree. For the same reason! am unable to 
accept the broad statement as to estoppel contained in 
Prayag Raj v. Sidhu Prasad Tewari 8 and Parsidh Narain 
Singh v. Janaki Singh '. 

There is also another aspect of the case which leads to 
the same conclusion. Whatever may be the general position 
of an execution creditor in regard to cases over which a Court 
has jurisdiction, the principle of Debendranath Sen v. Mirja 
Abdul Samed Seraji® should not be extended to cases where 
the judgmentd-ebtor is sought to be affected by the rule of pro- 
cedure relating to jurisdiction. I may illustrate my position by 
reference to the latest decision ofthe Judicial Committee in Sree 
Rajah Satrucherla v. Maharaja of Vizianagaram 9. In that case, 
the Subordinate Judge of Vizagapatam directed the sale of pro- 
perty not within his jurisdiction. In this Court, on appeal, the 
procedure was justified on the principle enunciated in Ss, 
18 and 21 of Code of Civil Procedure, The Judicial 
Committee pointed out that as the Code of Civil Procedure was 


1, (1859) 4. H. and N. 660 at 664 2. (1883) 18 Q. B. D. 461.; 
3, (1882) I. L. R. 90265. , 4, (1881) I. L. R. 7 C. 107. 
5. (1895) I. L. R. 22 C. 909, 6. (1908) I. L. R. 85 ©. 877 
T. (1907) 7.0. L. J. 644 8. (1909) 10 C, L. J. 150, ` 
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not applicable to the Agency Tracts where the property was 
situate the order for sale was ultra vires. It is clear that in: the 


‘Opinion of the Board, it is nota general rule of law that an 


order for sale by a Judge who has no jurisdiction to direct it 


-can be upheld on the ground that the judgment-debtor did not 


oppose it. The justification for such a rule of estoppel is the 
legislative provisions in that behalf. That provision must: be 
regarded as an exception to the general.rule that orders passed 
without jurisdiction -are nullities. Consequently this excep- 
tional rule of estoppel should not be extended further than 
is warranted by the language. The sections do. not bind’ in 
terms, persons like execution creditors, and I am not prepared 
to extend the estoppel to them. Mr. Krishnaswami Alyar 
seemed to suggest that-an auction-purchaser would be in a 
worse position than an execution creditor. I see no justifica- 
tion in principle for this contention. Even if it -is accepted 
the plaintiff does not -lose nig right as decree-holder by be- 
coming a purchaser. 

Mr. Venkatrama Sastriar, sought to distinguish’ Mahomed 
Mazuffer Hossein v. Kishori Mohan Roy tand Debendranath Sen 
v. Mirja Abdul Samed-Seraji 2 on the ground that there was an 
attachment at the instance ‘of his client before the sale to the 
2nd defendant. Iam not prepared to base my decision on 
this distinction. It has been held that an attachment confers 
no right and I do think that the sale following it can really 
affect the title of the 2nd defendant, if otherwise valid. More- 
over the attachment under S. 64 affects private a 
and not compulsory sales. ` 

Mr. Krishnaswami ‘Aiyar contended lastly, that as the plain- 
tiff applied for rateable distribution, he is estopped from im- 
peaching the 2nd defendant's title. The facts which led to the 
application are not clear, as was pointed out by the Subordinate 
Judge. Even otherwise, the materials for basing a decision on 
S. 115 are wanting. There is no question of anybody being 
misled o his prejudice. . 7 

For all these reasons, I am of opinion that the decree 5f 
the Subordinate Judge is right and would dismiss the appeal 
with costs. 

C. A. S. a a 
4, (199) ILR. 220. 909. a. (1909) 100 DJ Iae 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PRESENT:—MR. JUSTICE OLDFIELD, MR. JUSTICE SESHA- 
GIRI AIYAR AND MR. JUSTICE KUMARASWAMI SASTRI. 


Policherla Veeraraghava Reddi ... Appellant® (4th Respon- 
dent in C. M. P. No. 
2734 of 1915 in Appeal 

v, No. 201 of 1910.) 


Cherla Subba Reddi (died) and 
others : l ... Respondents * (Appellant, 
Lito 3 Respondents, L. 
Rs. of ihe 1st Respondent 
and L. R. of the 5th 
Respondent). 


Lis pendens—Alienation pendente lite—Compromise between alienor and the oppo 
si'e pariy—Alionee added as party—Whether compromise decree can be passed so as to 
affect the rights of the alienee—Civil Procedure Code,O, 32 R. 10—-Addition o f alssnea 
pendente lite as pariy—Principles governing. 


An alienes pendenie lite of the whole or any portion of the subject-matter of a 
gulf who is brought on record as such, is not bound by a compromise though not 
fraudulent or collusive, effected between his transferor and the opposite party sub- 
sequent tothe transfer in his favour ; and a deoree cannot be passed on such a 
compromise so 4s to affect his rights:in the suit, and the suit should be tried on 
evidence as regards the alienes. 


Where the plaintiff sued the 1st defendant and others on a mortgage and having 
failed in the coutt of first instance, appealed in 1910 and pending disposal of the 
appeal, the Ist defendant executed two mortgages in June and November 1914 in 
favour of a person who was added as a party to the appeal as the 4th respondent on 

the 11th of February 1915 and the plaintiff and the lst defendant effected a com 
promise which however was not frawdulent or collusive, on the 22nd of December 
‘ 1914 which compromise was reported to the court in September 1915 and a decree 
was prayed for in accordance therewith, keld, that the 4th respondent mortgagee 
was not concluded by the compromise effected by the 1st defendant and was entitled 
to contest the appeal on its merits. 


Per Seshagirt Asyar, J —Courts should exercise great caution in permitting sa 
purchaser gendenie lite to become a party. Unless they are satisfied that the 
transferor is likely to act in violation of the rights of the transferee, the records of 
courts should not be burdened by the pleadings of the purchaser and the proceed. 
ings should not be lengthened by enabling such a purchaser to intermeddle with 
the suié already pending. 


Per Kumarasamy Sastri, J.—Except under special circumstances the court ought 
not to refuse to joinan alienae pendente lite asa party under O. 22 R. 10 of the 
Civil Procedure Code. 


—. 
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Appeal under clause 15 of the Letters Patent against the 
decision of the Honourable the Chief Justice in C. M. P. No. 
2734 of 1915 in Appeal No. 201 of 1910, preferred to the High 
Court against the decree of the District Court of Nellore in 
O. S. No. 6 of 1917. 


A. Krishnaswamy Aiyar, for Appellant. 


A. Visvanatha Aiyar, (amicus curiæ) for Respondents. 
The Court delivered the following 


Judgments :—Oldfield, J.—The material facts, as they came 
before this Court at the hearing and as we accept them, are, 
that plaintiff sued 1st defendant and others on a mortgage and, 
having failed in the Court of first instance, appealed in 1910. 
Pending disposal of the appeal, two mortgages on the property 
in suit were given by 1st defendant to 4th respondent, the 
present appellant in June and November 1914. Meanwhile 
negotiations for a compromise had gone on between Ist 
defendant and plaintiff; but it is sufficient without reference to 
the exact stage they had reached, when the mortgages were 
given, to say that they resulted in a compromise on 22nd 
December 1914, which was reported to the Court on 16th 
September 1915, and which awarded to plaintiff as against 
1st defendant the full relief asked for. 4th respondent had 
however in consequence of his acquisition of an interest in the 
suit properties been made a party to the appeal on 11th February 
1915. The question we have to decide is whether he is con- 
cluded by Ist defendant’s action or is entitled to contest the 
appeal on its merits. 


There are no English or Indian decisions, which can be ap- 


plied to these facts directly. For in Annamalai Chetty v. Malayan- 


di Appaya Naik t although a Full Bench of this Court held that 
the doctrine of lis pendens was not the less applicable, because 
the litigation ended, as it must do here between plaintiff and Ist 
defendant, in a compromise, the present case differs, because 
in it the alienee has been made a party, whilst litigation is still 
pending; and Manpal v. Sahib Ram * was decided in favour of 


the alienee pendente lite on the ground that he was impleaded 


at the plaintiff's instance and an issue was raised between them 








p 


1, (1905) I. L R 29M. 426. 2, (1905) I. L. R. 27 a. 544. 


PART XIV.] THE MADRAS LAW JOURNAL REPORTS. 451 


at the trial, whereas here the joinder of 4th respondent was 
by plaintiff and there have been no proceedings since it. 


The case most closely in point is Tarakant Bannerjee v. 
Pudumany Dosee 1 in which it was held that a person, who 
acquired title pending the litigation and whose application to 
be impleaded was refused on the objection of a party, was not 
concluded by the decision reached before he could appeal 
against that refusal or institute a suit as supplemental to the 
one, in which he sought to intervene. The learned Chie¢ 
Justice has distinguished the principle then applied by the 
Judicial Committee on the grounds that the alienee claimed 
not as 4th respondent here has done, to be added as a party, 
but to be substituted for his alienors and that Section 52 of 
the Transfer of Property Act had not then been enacted. But 
with all respect, although 4th respondent no doubt in terms 
applied to be added as a party, his application was one to be 
substituted for Ist defendant in respect of the portion of the 
latter's interest, which had devolved upon him and as regards 
Section 52 the decision of the Judicial Committee is in point, 
not with direct reference to the general doctrine of luspendens 
enunciated in it, but as indicating the effect on the applica- 
tion of that doctrine an order, such as 4th respondent has 
obtained in the present case and such as would have been passed 
in England even before the English O. XVII R. 3 was enacted, 
would have had. Itis on the meaning and legal consequences 
of such an order that our decision must depend. 


The order in 4th respondent’s favour was passed by Tyab- 
ji, J., in the exercise of his discretion in the usual course under 
O. XXII R. 10. It was not appealed against or so far as appears, 
attacked before the Division Bench ; and, although some objec- 
tion to it has been mooted in jargument before us we have no 
reason in the absence of any ground of appeal relating to it for 
refusing to give it effect. As regards the effect, which it should 
receive, plaintift’s position is not clear. For his argument is 
as I understand it, that 4th respondent, having been impleaded, 
is nevertheless not to be heard on the merits of the appeal. If 
so the order he had obtained will be deprived of meaning. For 
an order under Order XXII Rule 10 is statedly one permitting, 
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the continuance of the proceeding against the person in ques- 
tion subject presumably to his enjoyment of the rights of proce- 
dure, ordinarily available to a person in his position. The doc- 
trine offlis pendens, is as explained in Bellamy v. Sabine: founded, 
not on any implied notice to the world of the pending litigation 
or other substantive consideration, but on the practical ground 
that in the absence of such a doctrine there would be no certain- 
ty that the litigation would ever come to an end ; and there is 
therefore no objection to reading O. XXII R. 10 as enabling the 
Court in the exercise of its discretion to exclude from the opera- 
tion of the doctrine cases, in which that mischief need not be 
apprehended. In Chunni Lal v. Abdul-Ali Khan 2, Bannerjee, J., 
no doubt said with reference to the position of a respondent im- 
pleaded under the provision formerly corresponding with Order 
AXII Rule 10 that “as he took the assignment pendente lite the 
doctrine of lis pendens applied to his case”’ But his meaning 
appears from the immediately succeeding sentence “ Section 372 
was consequently applicable and appellant was not competent 
to raise any plea which his assignors could not have put for- 
ward” to have been that he would be restricted to such pleas, not 
that he could not plead at all or that his right to plead was still 
to be determined. In Ahmed Bhoy v. Vulleebhoy 3 the facts 
were similar to those before us except that a suit, not an appeal, 
was in question and that inapplying to be madea party the 
alienee relied, not like 4th respondent here, on his alienor’s 
intention to compromise, but on facts indicating his intention 
to collude with the plaintiff; and the alienee was, after an 
exhaustive review of the English and Indian Law, made a party, 
statedly in order that he might put forward the defences open 
to his alienor. No case consistent with plaintiffs contentions 
has been shown to us ; and in these circumstances I concur 
with Srinivasa Aiyangar, J., and direct that the appeal be posted 
for further hearing on the merits. 


Seshagiri Atyar, J.:—Both the learned Judges who heard 
the appeal have agreed upon the facts and although it is open 
to us to go behind their judgments, I am satisfied that the 
findings come to by them are amply borne out by the evidence . 





1, 1 De Gex and Jones 566, 2, *(1901) I. L. R. 28 All, 331. 
8. (1884) I. L. R. 8 Bom. 323. 
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given in the case. Therefore the facts on which the question 
of law has to be decided may be stated as follows. The 
Ist defendant executed to the 4th respondent two mortgages in 
June and November 1914. The plaintiff's mortgage was 
long anterior to the 4th respondent's mortgage. It was on 
the 28th of February 1895, The suit was brought upon 
this mortgage in February 1907. The judgment of the lower 
Court was given in March 1910, An appeal was preferred to 
this Court in August of the same year. During the pendency 
of the appeal the mortgages to the 4th respondent were executed. 
Thereupon he applied to the High Court to be made a party 
respondent to the appeal; and this application was granted in 
February 1915. The plaintiff presented an application on the 
16th of September 1915 that a compromise entered into het- 
ween him and the ist defendant-in December 1914 should be 
accepted and that a decree should be passed in terms of it. 
This was resisted by the 4th respondent on various grounds. 
Issues were sent down by the learned Judges for finding 
whether the alleged deed of compromise was in fact executed, 
whether the terms were settled prior to the alienation in favour 
of the 4th respondent, and whether the compromise was the 
result of fraud or collusion intended to defeat the rights of the 
4th respondent. The District Judge found that the Razinamah 
was executed on 22—12—1914, that although there were 
negotiations for the compromise for sometime the final terms 
were settled only on that date, and that there was no fraud or 
collusion between the 1st defendant and the 4th respondent. 
These findings were accepted by the learned Chief Justice and 
Srinivasa Aiyangar, J. But they differed on the question whether 
the 4th respondent was bound by the terms of the compromise. 


In the arguments before us on behalf of the respondent 
there was unconsciously a confusion of ideas. The main 
contention was that as, if the 4th respondent were not a party 
to the appeal he would have been bound by the result of the 
litigation, it follows that he must be deemed to have accepted 
the mortgages subject to the possibility of the Ist defendant 
and the 4th respondent entering into a compromise, and that 
therefore although he may have been a party to the litigation 
he was-bound by the terms of the compromise in the same way 
as if he had not been made a party at all. As I said before 

D9 


Veerarapharva 
Reddi 
; d. 
Subba 
Reddi. 
Seshagiri 
Aiyar, J 


Veeraraghava 
eddi 
V. 
Bubba 
Reddi. 





Seshagiri 
Aiyar, J. 


t 
454 . THE MADRAS LAW JOURNAL REOPRTS. [VOL, XXXVII 


there are two ideas involved in this contention which should 
be kept distinct. In the first place there is the protection of 
law or the disability arising therefrom owing to the fact that 
a property which is the subject of litigation has been privately 
dealt with. That protection or disability is provided for by 
S. 52 of the Transfer of Property Act. There is a distinct 
right which is independent of the theory of lis pendens which 
a party to a suit has. That right is that where a party is before 
the Court and is interested in the subject-matter of the 
litigation his rights should not be affected by any adjustment 
or compromise to which he is nota party. If these two 
distinct principles are borne in mind the solution of the prob- 
lem may not be difficult. I will first deal with S. 52 of the 
Transfer of Property Act. I do not wish to embark upon any 
lengthy.historical review of the principle of lis pendens. But 
I may be permitted to point out that the rule owes its orign to the 
maxim of Roman Law “ Rem dequa Controversia prohib mur 
inacrum dedicare” which I understand to mean that where the 
subject in dispute owing to contest passes into the custody of 
the judiciary, parties to it are under an obligation not to with- 
draw it from the protection of the Judge. From this initial 
principle the law of lis pendens has been developed in the juris- 
prudence of the various countries. | 


-In England by 28 Edw. Ich. II a purchase pendente iite 
was declared champertous and was held void. Subsequently it 
was held mostly by the intervention of the Equity Courts that 
the transaction however repugnant to law was not void alto- 
gether, but was enforceable subject to the result of the litiga- 
tion pending in the Court. The historical judgment in Bellamy 
v, Sabine’ is now the basis of the principle of ks pendens in 
England. Lord Cranworth, the Lord Chancellor said in that 
case : “It affects him not because it amounts to notice, but 
because the law does not allow litigant parties to give to others 
pending the litigation rights to the property in dispute so as to 
prejudice the opposite party . . . . The necessities of 
mankind require that the decision of the Court shall be binding, 
not only on the litigating parties but also on those who derive 
title under them by alienations made pending the suit, whether 
such alienees had or had not notice of pending proceedings.” 


——————————— ———_—— = 
1, 1. De. G. & J. 566. 
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In order to avoid the possibility of fraud if was held that to 
attract the principle of lis pendens there must be active 
controversy in the litigation that is pending. This principle 
has been recognised in 8. 52 of the Transfer of Property 
Act. The meaning of the expression “contentious proceeding” 
has given rise to Conflict of views. It-was ultimately held 
in Annamalai Chettiar v. Malayandi Appayya Naik % that 
if the suit was contentious in its inception this character 
of contentiousness was not taken away by the fact that the 
parties subsequently entered into a compromise. This must be 
treated as an exception to be general rule. The result of the 
legislation and of the authorities is that if the purchaser is not a 
party to the suit he will be bound by a litigation which was in 
its inception contentious whatever may be the process by which 
the ultimate conclusion is reached whether by obtaining after 
active contest a decision by the Judge or by a compromise out- 
side Court and its recognition by the Judge. That is all that is 
implied in or expressed by S. 52 of the Transfer of Property 
Act and by Annamalai Chetti v. Malayandi Appayya Naik. 1 


Now comes the question how far this principle is to be 
modified where the purchaser is a party to the litigation. In 
Bennett on Lis Pendens all the authorities relating to the implead- 
ing of the purchaser as a party has been fully considered. He 
has come to the conclusion that a purchaser is not a necessary 
party. He goes further and says that Courts should not allow 
the purchaser to be made a party to the pending suit. This 
pronouncement appears to me to go too far. There are some 
cases in which it was held the suit will be defective for want of 
proper parties if after notice of a purchase pendente lite the 
plaintiff does not make the purchaser a party. -However that 
may be, in this country the matter is set at rest by O. XXII, R. 10 
of the Code of Civil Procedure. Under that rule “in cases of 
an assignment, creation or devolution of any interest during the 
pendency ofa suit, the suit may, by leave of the Court, be con- 
tinued by or against the person to or upon whom such 
interest has come or devolved.” It was held in Muhammad 
Musihullah Khan v. Jarao Bai ? that a mortgage pendente lite 


is within this rule. It has also been held in this Court (vide 


1. (1905) I. D. R. 29 Mad. 426. Q (1915) I. L. R. 87 All. 22h. 
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Sitaramaswami v. Lakshminarasimha that the purchaser 
pendente lite has the right of preferring an appeal against 
a decision adverse to his assignor. No doubt Courts should 
exercise great caution in permitting a purchaser of this kind to 
become a party. Unless it is satisfied that the transferor is 
likely to act in violation of the rights of the transferee the 
records of the Court should not be burdened by the pleadings 


-of the purchaser, and the proceedings should not be lengthened 


by enabling such a purchaser to intermeddle with the suit 
already pending. But when once the order has been made 
permitting the purchaser to come in, it seems to me that the 
subject-matter of the dispute in which he is interested should 
not be decided upon to his prejudice without hearing him. 
That is a right which as suitor he possesses by virtue of his be- 
inga party to the litigation. O. XXIII R. 3 provides for the com- 
promise of a suit. It presupposes that all the parties interested 
have entered into the compromise. If any one of them stands 
out it is a well recognised principle of jurisprudence that the 
compromise between the other parties should not in the least 
derogte from his rights. It follows from these provisions of 
the Code of Civil Procedure that although a purchaser 
pendente lite takes the transfer subject to the result of the litiga- 
tion, and if he is not impleaded as a party he will ke bound by 
any lawful compromise or adjustment which may be entered 
into between the plaintiff and.his transferor, the moment that 


. he becomes a defendant, the only detraction of right to which 


he.subjects himself is the result of the litigation which has been 
openly and in his presence tried and decided upon. Once he is 
in the array of parties what could have been done by way of 
compromise or adjustment.if he is not before the Court should 
not be allowed to interfere with his claim for a fair trial anda 


decision on the merits. 


‘It was not seriously disputed that if there was a private 
adjustment outside the Court which is not reported to it, that 
would not bind the purchaser pendente lite. Therefore what 
gives force to the adjustment is the sanction of the Court, and 
the question therefore resolves itself into this. Can a Court 
sanction a compromise so as to affect the rights of one of the 
parties before it although it may be'a lawful agreement between 

1, (1917) I. L. R. 41 Mad. 510. 
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the other parties? My answer isin the negative. It was 
said that the finding that there was no fraud or collusion 
is conclusive against the rights of the 4th respondent. I am 
unable to follow this reasoning. If there was fraud or collu- 
sion even though the purchaser is nota party he can impeach 
the compromise in a fresh suit, and how is his position bettered 
by intervening at an earlier stage to protect his rights. Fur- 
ther the prejudice to the purchaser would not necessarily 
be consequent upon fraud or collusion. The transferor 
and the plaintiff may honestly believe that a certain amount 


is due. They may not embark upon a complicated en- 


quiry into the question of limitation. They may not desire to 
go behind what is apparent on the face of the record and may 
agree honestly to fix the amount that is payable by one 
party to the other. But the purchaser pendente lite has a 
larger right. He can litigate the question whether the amount 
claimed in the suit was really due, whether it was barred by 
limitation and whether it isa binding debt. Therefore the mere 
fact that there has been no fraud or collusion does not settle the 
rights of the purchaser pendente lite. There are observations in 
Rai Charan v, Biswa Nath 1, to the effect that the purchaser 
would be affected only if he does not choose to make himself 
a party. Haradhun Chuckerbutty v. Protab Narain Chowdhury 2, 
is to the same effect. In Tarakant Banerjee v. Puddomoney 
Dossee 3, there are dicta at page 487 which very strongly support 
the view that the rights of a person who can and does intervene 
should not be affected by any adjustment or agreement between 
the other parties. I am therefore of opinion that the compro- 
mise although it may be binding upon the Ist defendant cannot 
affect the rights of the 4th a a to claim a judicial 
decision on the question. 

It was said that this would kad to inconsistent decrees 
being passed in respect of the same subject-matter. I feel no 
difficulty on this point. Any decree!to which the Ist defendant 
subjects himself will prima facie be personal and would affect 
property only in so far as the 4th respondent’s interests are not 
prejudiced, I agree in the order proposed by my learned 
brother regarding re-hearing. 


1. (1914) 9050. L. J. 107. ° 2, (1870) 14 W, B. 401. 
ee ae 3. 10 M1. A. 476. 
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Kumaraswami Sastri, J.—This appeal arises out of a differ- 
ence of opinion between the Chief Justice and Mr. Justice 
Sreenivasa Iyengar as to the right of an alienee pendente lite 
who has been brought on record as a party under the provi- 
sions of O. XXII, R. 10 and 11 of the Civil Procedure Code 
to object to the recording of a compromise entered into 
between the original parties to the suit after the alienation in 
his favour and to the passing of a decree in terms thereof. 
The facts are fully set out in the judgment of Sreenivasa 
Aiyangar, J., and-the appeal has been argued on the basis of 
the findings arrived at by the District Judge and accepted by 
the learned Judges who fitst heard the appeal. 


A Full Bench of this Court in Annamalai Chettiar v. 
Malayandi Appaya Naik 1 has held that an alienee pendente lite 
who is not brought on record will be bound by a decree 
passed on a bona fide compromise arrived at between the 
parties but there is so far as I am aware no decision where the 
rights of an alienee pendente lite who isa party to the suit to 
object to the compromise have been decided. 


S. 52 of the Transfer of Property Act which codifies the law 
as to lis pendens enacts that immoveable property the right to 
which is directly and specifically in question in a suit or proceed- 
ing cannot during its active prosecution be transferred or 
otherwise dealt with by a party so as to affect the rights of any 
other party thereto under any decree or order which may be 
made therein except with the leave of the Court. 


To bring into operation S. 52 there should be a decree. 
A compromise arrived at between the parties to a suit is like 
any other contract or agreement only binding and enforceable 
as between the parties thereto or their privies. Ordinarily a 
person who has parted with his interest in property cannot by 
any contract or by any dealing with the interest he has parted 
with affect the rights of the alienee. If the compromise is not 
embodied in a decree it cannot be said that an alienee pendente 
lite is bound by it. Is he entitled if on record to object to the . 
Court passing a decree which would confer validity ona transac. 
tion not otherwise binding on him‘? I think the answer to the 

1. (1905) I, L. R, 29, Mad. 426;16 M. L. J. 372, F. B, 
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question must be sought not with reference to the doctrine of 
lis pendens which assumes a decree to attract to itself the provi- 
sions of §. 52 but to the provisions of the Civil Procedure 
Code as regards the right of parties to a suit. 


There can belittle doubt that a transferee pendente 
lite is entitled to come on record and to conduct all proceed- 
ings from the date he is added as a party though he 
would be bound by all orders passed up to that date and 
could not raise defence not open to his transferor. O. 
XXII, Rr. 10 and 11 are based on the principle that a 
person having an interest in the suit should be a party so 
that he may have an opportunity of proving his case and 
supporting his tile and also to prevent any chances of fraud or 
collusion between his transferor who often after the alienation 
in his favour retains little or no interest in the subject-matter of 
the litigation. As observed by their Lorships. of the Privy 
Council in Tarakant Banerjee v, Puddomoney Dossee 1, “ the law 
allows a party interested to intervene in the suit that right should 
not be rigorously dealt with.” The danger of secret collusion 
referred to by their ‘Lordships is as real today as it was when 


the case was decided in 1866. Ahmedhoy Habiboy v. Vullebhoy . 


Cassunbhoy 2, is also authority tn point. It is no answer to 
the request of the alienee to be added to say that the alienation 
was pending suit as O. XXII, R. 10 expressly refers to acquisi- 
tion of interest pendente lite. Except under special circum- 
stances I do not think the Court ought to refuse to join an 
alienee as a party under O. XXII, ‘R. 10. 


When an alienee has been so added he gets all the rights 
of a party to a suit. I can see nothing in the Code which 
reduces him to a mere figurehead bound by all the acts of the 
original parties because his alienation was pending the suit. If 
for example his transferor remains ex-parte can it be said that 
he cannot let in evidence or prosecute or defend the suit because 
it has been beld that an alienee pendente lite is bound by an ez- 
parte decree passed in the suit. O. XXIII, R. 3 contemplates a 
compromise or adjustment between all the parties to the suit and 
it is difficult to see how the Court can pass a decree on a compro- 
mise to which a party to the suit was nota party without such 
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person’s consent unless it can be held that a compromise as a 
compromise between the original parties is binding on an 
alienee pending suit. To do so would be to extend the 
doctrine of lis pendens to agreement between the original 
parties to a suit which may at some future date enable them to 
get a decree in terms thereof. I can find no authority for doing 
SO. 

There may be cases where the other party has had no notice 
of the alienation pendente lite and has bona fide compromised 
the suit and put himself in a disadvantageous position owing 
to the alienee not having taken steps either to give him notice 
of his alienation or to bring himself on record with due 
diligence. In‘ such cases the alienee may be estopped or 
prevented from objecting to a decree being passed. These cases 
are outside any of the provisions of the Civil Procedure Code 
as O. XXIII. R. 2 does not prevent a Court from passing a 
decree in terms of a compromise to which one of the parties to 
the suit is not a party if such compromise will be otherwise 
binding or if'the party objecting has estopped himself from 
disputing its binding nature on him. No such pleas have been 
raised by the respondent. There is therefore no apparent 
hardship in his being required fo prove his case. 

I agree with the conclusion arrived at by my learned 
brothers Oldfield and Seshagiri Iyer, JJ., and concur in- the 
order passed by them. 

C. A. S. 
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The administration of a mutt, astkal, or similar religious endowment -in “India 
must be not for the personal ends of the manager, but entirely for and on behalf of 
and in the interests of the institution itself. In whomsoever the ownership Of the 
property of such institutions vests, the nature of the ownership is aD ownership in 
trust for the institution itself, | 

Itis the duty of the manager of such a mutt to refrain from the personal 
enjoyment of surplus income, and to add it to capital : and this is aqually the case 
wheather the title isin the gurukkal or spiritual head, which is the more sommon 
oase, Or in trustees. 


The general case in such mutts is that the ownership of the property is vested | 


in the mohuni or spiritual head. But this 13 not an invariable rule, and there ate 
many exceptions depending on the constitution, usage and custom of the parti- 
oular mutt. te 

It ig sufficient to constitute adverss possession that the person now claiming 
to be owner should have stood by while others continued to possess not by deriva- 
tive title but in practical contravention of his alleged rights. itis not necessary 
to prove that such claimant protasted against the Violation of his rights, and that 
the possession went on despite such protest. f 


In suits to obtain control or management of a religious institution, when nọ 
misapplication is proved, and the defendant admits himself a trustee for the in- 
stitution, the ordinary limitation of twelve ysars applies. 


Balwunt Rov Bishwant Chandra Chor v. Purunnul Chaube 1 followed. 


The ultimate purpose of the Inam Register, compiled in Madras in of. about 
1864, was to determine whetber or not the lands comprised therein were tax free. 


But the preparation of that Register was a great Act of State, and the result of 


elaborate enquiries and though the statements as to tenura set forth in the Regis- 
ter cannot displace actual and authentic evidence in individual cases, they are en- 
titled, in the absence of such evidence, to vary great weight. 


Appeal from a decree of the Madras High Court, varying 
two decrees of the Subordinate Judge of Madura (East). 


_ This case related to the management of an ancient mutt, known 
as the Patharakudi Mutt, of whigh the plaintiff became head (Mata- 
dhipath® in 1867. In 1906 he instituted two suits before the Subor- 
dinate Judge. In the second suit (No. 51 of 1906) which related to 
Patharakudi village, one of the villages owned by the muit, plaintiff 
alleged that from the date of his appointment in 1867 he assumed 
charge of the mutt and its properties, and managed its affairs :. that as 
he was rather young at the time, and some of the disciples of the 
mutt, who Were rich and influential Nattukottai Chetties, offered to 
assist him, he allowed them to manage such affairs as his agents 
under his direct control and supervision ; that for some years he was 
satisfied with the management: “but latterly the Chetties began to 
create documents without the knowledge of the plaintiff in their own 
names in respect of the Mutt properties with the fraudulent intention 
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of asserting a title as trustees to the Mutt and its properties”, that he 
therefore dismissed them from their position as agents, but that they 
then, after unsuccessfully charging plaintiff with rioting; took proceed- 
ings under Chapter XII of the Code of Criminal Procedure, with the 
result that the Magistrate ordered that the Mutt should remain in plain- 
tiffs possession but that the village should remain under attachment 
until the decision of the Civil Court. Plaintiff claimed that he was 
entitled to a declaration of his right to tbe said village as head of the 
said Mutt, and asked for a decree. 


“ to declare that the defendants have no rightto the vilage of 
Patharakudi and that the Plaintif as Head of the Mutt, is entitled to 
the possession of the village of Patharakudi, being item No. 1 in the 
schedule annexed to the plaint; and to receive the income of the saMe 
from the hands of the Receiver.” 


In their written statement of defence the present appellants set 
out from their point of view the history of the institution and its 
management, and point out that the term “mutt” was not accurately 
descriptive of the institution, and in paragraphs 12, 14, 15 and 16 they 
pleaded as follows :— 


(12) Plaintiff and his predecessors are known as Nagara guruk- 
kal, and the matam erected by Chetties as aforesaid at Patharakudi for 
their own private accommodation possesses none of the essential 
charactemistics of a mutt. The expression Patharakudi Matam is only 
a loose, convenient and compendious mode of describing the charity 
founded by the Nagarathars as aforesaid. 


(14) These defendanis submit that from time immemorial it is 
the Chetties that have been exclusively managing thesaid villages 
and applying the income for feeding, Brahmins in the Chattram and 
other purposes aforesaid. 


(15) That owing to the manifest difficulty and inconvenience of ` 
the whole body of Chetties, or Nagarathars as they are called, taking 
part in the executive management of the charity and its endowments, 
eight families, representing eight out of the nine broad divisions into 
which the Chetty community (according to the temples to which they 
belong) is divided, were entrusted with the said management, and by 
way of avoiding the drawbacks inseperable from such a system of ad- 
ministration, it has been the immemorial custom for the senior mem- 
bers for the time being of the said families to undertake the manage" 
ment of routine matters by rotation, two for each year, except in mat- 
ters calling for the co-operation and cenjoint action of all the term 
holders. 


4 
' 
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(16) These defendants state that on the death of the former 
gurukkal in 1863, the then representatives of the eight families afore- 
said) in accordance with the usage by which the Nagarathars alone 
have the right of appointing and removing their gurukkal, appointed 
plaintiff as their priest. 


They further denied that they were ever the plaintiff's agents, and 
pleaded that the suit was barred by limitation. 


The first Suit (No, 50 of 1906) was on similar lines, but related to 
some other villages, which the Chetties as trustees of the Mutt had 
leased toatenant. The Magistrate had, decided that these villages 
should remain in such tenant's possession ‘ponding the decision of the 
Civil Court. 


In the first suit plaintiff claimed three years profits at Rs. 3,000 


a year, and in the second suit he claimed the income actually in the 
Receiver's hands. 


The Subordinate Judge tried both suits together and disposed of 
them in one judgment, the material parts of which were as follows :-— 


“On the whole, I think that the plaint institution is a religious 
institution of Acharyas ar Gurus, whose disciples are the Nattukottai 
Chetties, more or less analogous to the Udipi and other institutions 
which also are institutions and seats of the Archaryas of different sects 
of Brahmins or Sudras according as the institution isa Brahmin ora 
Sudra one; and is presided over by a celibate Brahmin instead of by a 
Sanyasi or Pandaram as in those classes of Mutts, and has been 
endowed by Rajahs for supporting the Gurukkal in his dignity as 
Guru or Head of the institution as well as his dependants, for the 
support of the poojah of his private idol or Lingam and for feeding 
Brahmins, as appertaining to kis institution. In the absence of any 
evidence about a special constitution regarding its management, &e, be 
the head of the institution is the beneficiary entitled to the income of 
the endowment, granted in this manner, subject perhaps to his liability 
to maintain and perpetuate tha institution as a corporation sole 
according to the ruling in Vidyapurana Thirthaswamyt v. Vidyanidhi. 
I therefore hola that the Gurrukkal of the plaint institution, A 
the plaintiff is the person who is ordinarily, according to the nature 
and character of the institution, entitled to the Management and 
possession of the plaint villages which are its endowments and is both 
the manager and the absolute beneficiary of the income during his life 
as regards the entire income, subject only to his liability to maintain 
the institution. f | 
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Apart from the nature of this institution, which leads to the afore- 
said conclusion, Iam further of opinion on the clear- evidence in 
the case, that the Gurukkals of the plaint institution, as the suc- 
cessors of the original grantee of the endowments for this institu- 
tion, are the persons who are the beneficiaries and trustees and 
managers of the endowments, and are entitled therefore to their 
Possession and enjoyment, as well as to the enjoyment of the 
income, so long as they are the Gurukkals and the head of the Mutt. 
{further hold that the defendants, Chetties, had no such right as 
managers or trustees in their own right either by-virtue of the original 
constitution or of any special custom or valid scheme for management. 
On the evidence I cannot find this to be in its nature a caste institu- 
tion of the kind of Dharma Sivacharya’s mutt of the Madras Beri 
Chetties caste, Thambu Chetti Subraya Chetti v. A. T. Arundel 1 
and Krishnaswami Chetti v. Viraswamy Chetti 2 belonging to the 
Nattukottai Chetties and the endowments consisting of the plaint 
villages to have been granted to it as such institution. ; 
.- Thus, for these reasons, I hold that, according to the nature of 
this institution and according to the evidence in the cases, the 
Plaintiff s predecessor and the Plaintiff have been the holders, 
superintendents, and managers and the beneficiaries of the endowments 
of the plaint institution and are therefore entitled to its income subject 
only to its maintenance ; and I further find that the hereditary title of 
eight ‘families of Chetties on behalf of Nagarathars to be its hukdars 
and trustees, either according to the original constitution of the 
institution or the terms of the original grant of the endowments or 
according to any custom sprung up subsequently, has not been made 
out, . | . 

The evidence clearly establishes that the Chetties have assumed 
possession of the Mutt and its endowments on the death of Senapathy 
Gurukkal, as the persons interested in the institution and 


therefore entitled to its management, and as its trustees, that they 
-have been claiming to be. acting and have acted as such trustees, 
and that the Plaintiff has all along acquiesced in such manage- 


ment by them and abstained from interfering with the same. At 
the same time I have further found that the defendants have not 
proved such rights to have sprung from the nature or constitu- 
tion of the institution as originally founded or from any scheme 
of management made by them and the Gurukkals, or from any custom 
attaching to the institution, and that the defendants’ case of the 
hereditary title of eight families to the management has not aJso been 
made out. Nor is it clearly made out that though the Plaintiff is not 








1, (1888) I. L. R. 6. Madras 287, 2, (1886) I. L. R. 10 Madras 133, 
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shown to have interfered- with their management -and administration 
of the endowments from 1863, he was still excluded from participating 
in such management. The evidence shows-only that some Chetties or 
others, sometimes two, and sometimes only one, and sometimes more 
than two. managed the endowments, exercised supervision and control, 
not as agents or in behalf of the plaintiff, but professedly in behalf of 
the general body of the Nagara Chetties, alleged to be their hukdars 
who apparently acquiesced in such management, as the absence of 
objections on their part may be supposed to imply, just as the plain- 
tiffs acquiescence also is implied in the same way. In these circum- 
stances I find the first part of issue 6 tn éach suit against the plaintiff. 
I further find the Chetties to have been holding the management as 
trustees, and notas the plaintiffs agents, during the Plaintiff's plea- 
sure ever since 1863, though I have held on issue 5 that they have not 
established the hereditary right as founders and their representatives, 


the express exclusion also of the plaintiff's from such management and . 


administration has not been affirmatively made out,’ 


The result of the said findings .was, that the said Subordinate 
Judge held that because the plaintiff had not interfered with or had 
acquiesced in the joint management of the Mutt properties by the 
Chetties, the Defendants were entitled to manage the properties along 
with the plaintif. The Court therefore made decrees declaring that 
the plaintiff as head of the Mutt was entitled to be a trustee and 
manage conjointly with the Chetties and to possession and manage- 
ment thereof along with the defendants representing the Chetty 
community and that the plaintiff as head of the Mutt was entitled to 
the entire beneficial enjoyment of the income of the said properties and 
dismissing the plaintiff's claim to exclusive Dossession and trusteeship 
and mesne profits. E 

Both parties appealed to the High Court of Judicature at Madras. 
The four appeals were heard together by a Division Bench composed 
of Sir John Wallis, Officiating Chief Justicé, and Kumaraswami Sastri, 
J., who delivered separate judgments on the 10th August, 1914. The 
learned Judges of the High Court reversed the: finding of the said 
Subordinate Judge in so far as it was based on the alleged acquiescence 
of the plaintif and affirmed all his other findings. They concurrently 
held that the defendant had failed to establish that the Chetties or any 
of them had ever held possession of or managed the endowed 
properties of the Mutt adversely to the plaintiff. The learned 
Chief Justice observed as follows : — 


“As already ‘stated the Subordinate Judge has found, and the 
evidence bears him out, that after the plaintiff's appointment the 
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management was left very largely in the hands of individual Chetties, 
who are not shown to have been appointed in any particular way, but 
are treated by him as representing the Chetty caste as a whole, and he 
has come to the conclusion that through them the caste acquired by 
prescription against the plaintiff the right of managing the endowment, 
though as the plaintiff was not altogether excluded, he finds that the 
right of management acquired by. the caste was not exclusive of 
the plaintiff, and that the ‘plaintiff is entitled to manage 
jointly with the caste. It i is not easy to imagine what sort of 
joint management there could be by the Guru and the whole Chetty 
caste, but it is not necessary to go into this, as in my opinion the large 
part in the management taken by certain influential and energetic 
Chetties is not shown to have been adverse to the plaintiff. It is not 
enough to show that the plaintiff knew of the large part in the manage- 
ment taken by individual Chetties, it must be shown clearly that it 
was adverse to him; and this inmy opinion should be very clearly 
made out where the relation between the parties was that of religious 
teacher and adherents, and for some time after the plaintiff's succession 
the facts proved admit of the interpretation that they were acting as 
de facto guardians of the minor. In view of the intimate and con- 
fidential relations of the parties, the Courts, I think, should require ad- 
verse possession to the knowledge -of the plaintiff to be very clearly 
made out, and J think that in this respect the defendants have failed 
to discharge the burden which lies on them ..°. . The 
evidence appears to me to lend itself as readily to Fe view vine the 
acts dome by these individual Chetties were done on behalf of the 
plaintiff, The Subordinate Judgehas not taken the view contended 
for by either side, but has come to the conclusion that the Chetties ac- 
quired a right of managing jointly with the plaintiff. Ido not say 
such a right of joint management could not be acquired but I should 
certainly expect evidence of incidents of joint management, and it 
cannot be based upon the ground that though the Chetties actually 
managed, there is no evidence that the plaintif was excluded from 
the management. I find no evidence of such joint management or 
of the manner in which it was to be enjoyed.’ 


Mr. Justice Kumaraswami Sastri came to the same conclusion. 

Hence this appeal. 

Frank Romer: B. C. (with him Kenworthy Brown) for appellants ; 
In each case of this kind the position and rights of the mohant and 
the manner in which the property is held, depend upon the custom. 
of the particular institution: Ram Parkash Das v. Anand Das l, 


1, (1916) D R. 43I, A. 73; 31 M.D.J.1 
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There is no direct evidence as to the Original constitution of this 
religious endowment, but there is a large body of evidence of usage 
which establishes our contentions, which are that the Chetties have a 
right to be the trustees of the Mutt, and as such trustees .to manage 
Patharakudi and other villages, belonging to the Mutt. This is not 
a Mutt in its primary sense: it is a religious endowment of the 
Chetties, and the plaintiff was the Gurukkal or priest of the Chetty 
community. We do not deny that the plaintiff is the head of the Mutt 
or that he is entitled to something out of it, but we deny his right to 
take possession of the endowment villages from us. We do not claim 
to be entitled for our own benefit or otherwise than as trustees but we 
claim the right to manage. The evidence establishes that the plain- 
tiffs predecessor Senapati was mohant for fifty years prior to 1862 
and that the Chetties have been in Possession and have managed as 
trustees from before Senapati’s time. Under Madras Regulation VII 
of 1817 the general superintendence of all endowments in the Madras 
Presidencey was vested in the Board of Revenue, and provision was 
made in Ss. 10and 13 for the appointment of managers to exer" 
cise superintendence. In accordance with that Regulation petitions 
were filed and it was recorded that the villages of this Mutt belonged 
to the Nagara Chetties, who were the trustees. In 1832 there were 
other proceedings showing that the Chetties were the managers. 
Apart from anything else however, the proceedings of the Inam Com- 
mission in 1884 were, we submit, conclusive: the Inam Register of 
that year shows that the Chetties were Hugdars” of the villages as 
trustees of the Mutt. Before making that entry the Commission 
carefuly examined all the title-deeds of the Mutt. Tickets were given 
to the Chetties in respect of Patharakudi village: and following the 
Inam Commissioner's Report, a formal grant was made to one of the 
Chetties as Dharmakartha or manager of the Mutt. Under the “ Rules 
for the adjudication and settlement of the Inam lands of the Madras 
Presidency ” the Chetties have the right, after these proceedings, to 
remain in management of the village. 


It is not however a case of whether we are entitled or not: the 
onus is on plaintiff, who claims Possession and has to prove his right 
toit. The Subordinate Judge rightly disbelieved that we were in 
possession as plaintiffs agents. The High Court have come to a 
contrary conclusion, but their finding is not supported by any reliable 
evidence. Both the lower Courts seem to have been obsessed with 
the word “Mutt ”, the Subordinate Judge has mainly on that ground 
held plaintiff is entitled to share in the Management, the High Court 
that he is entitled to the sole management. Cases are not infrequent 
where the management of a mutt is vested in a dharmakarta other 
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than the mohant : Y Aola Nes Thirtha Swami v. Vidyanidhi Thirtha 


Swami i. 


[Viscount Cire referred to Navroji Manekji Wadia v. Da 
Kharsedji Mancherji 2]. 


Further, the suit is long since barred by limitation. The defen- 
dants do not claim to be entitled otherwise than as trustees, and the 
ordinary twelve a limit applies: Balwant Rao v. Puran Mal 
Chaube 3 


Here the Chetties have admittedly been in possession, and 
exercising all acts of ownership, for over 80 years. Itis not for 
me to prove that plaintiff explicitly recognised our ownership: it is 
for him to show we were his agents, which he has completely failed 
to do. 

The plaintif here claimed to be entitled as sole beneficiary to 
have the income to do just what he liked with. Strictly his suit 
should be dismissed : but such a result would be unsatisfactory, and 
we are willing the case should be referred back for the settlemert of a 
scheme as to the trust property, should the Board think such a course 
desirable. 

Kenworthy Brown followed, and referred to Castes and Tribes of 
Southern India, by Thurston; Vol. 5, pp. 260-264. Though called a 
Mutt this is not a monastic institution: if it were, plaintiff could not 
be its head: he is not a celibate: he lived in the agraharam with his 
natural family: heis neither a monk nor a prior. ' The evidence 
shows that he had resources independent of the mutt property eg. 
upadesam fees: that alone distinguishes this from a mutt properly so 
called. You can have in India a religious endowment which is a 
purely caste institution. Krishnasami v. Virasami 4, 


De Gruyther K. C. and Dube for respondents: The only point-is 
whether the grant here was made to the plaintiffs predecessors or to 
the Chetties. The lower Courts have concurred in finding that this 
is a Mutt of the usual type such as Udipiand other Dharmapuram 
Mutts in SouthernIndia. The village being part of the Mutt property, 
the plaintiff by virtue of his office as head of the Mutt is entitled to 
hold and manage it and to enjoy the proceeds. The findings of the 
Inam Commission are not against plaintiffs contention: at the time 
of the Commission there was no head of the Mutt and so the proceed- 
ings in connection with the Mutt properties had to be taken by the 
worshippers and the well-wishers of the Mutt. It is not shown that 


TT 


1. (1904) I. L. R. 27 Mad, 485. 9. (1908) I. L. R. 28 Bom. 20. 
3. (1888) I.D. R. 10 T. A. 90. 4, (1886) I. L. R. 10 Mad. 138, - 
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the Chetties ever asserted any right adversely to the head of the Mutt: 
and both Courts find that no such adverse assertion of right has ever 
been made. According tothe evidence, the Chetties helped in the 
management with the express or implied consent or acquiescence of the 
plaintiff, and there is no evidence that they ever did anything against 
his wishes until the events referred to in the plaint. Before plaintiff's 
appointment the title was throughout recognised to be vested in the 
Mathadhipati or head of the Mutt. The title deeds which the Chetties 
put forward in 1832 and in the Inam enquiry were in the name of the 
head of the Mutt. 


Plaintiff is not claiming the income in the Receivers hands for 
his own personal enjoyment, but as head of the Mutt and on behalf of 
the Mutt. Defendants caseis that the institution is not a Mutt and 
that plaintiff is a paid servant of the Chetty community and liable 


to dismissal by the Chetties ; this case has been negatived by both the. 


Courts below. This is not a caste institution but a Mutt ; the manage- 
ment of all the Mutt property vests in the head of the Mutt ; Maharaj 
Jagadindra Nath Roy Bahadur v. Rani Hemanta Kumari Debi 
1Sethuramasvamiar v, Merusvamia 2. 


There is nothing to show that the position of this Mutt differs 
from that of an ordinary Mutt. There is no certain evidence as to the 
constitution of the Mutt, but throughout its history it has always been 
assumed that the whole property vested in the head. The Chetties 
have adduced no reliable evidence that they were appointed trustees of 
the Mutt in regard to any of its property. 

The Courts below were right in holding that plaintiff's suit was 
not barred by limitation. It is not really a suit in ejectment, but one 
for declaration of title :it followed on proceedings under Chapter XII 
of the Code of Criminal Procedure. 

The Defendants have failed to establish any possession adverse 
to the head of the Mutt. 

- The terms of the decree made by the Court below indicate that 
plaintiff is entitled to draw the surplus incomein the Receiver’s hands. 
As head of the Mutt this does not mean he is to spend it on himself. 

Romer, K. C., replied. 

Their Lordships’ judgment was delivered (June 26, 1919) by 


Lord Shaw.—This is an appeal from a judgment of the High 
Court of Judicature at Madras, dated the 10th August, 1914, 
which varied a decree of the Subordinate Judge of Madura, dated 

1, (1904) L. R. 81 I. A. 208=14 M. L. J. 208. 
2. (1917) O. R. 45 I. A. 1; 84 M. L.J. 130. 
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the 19th October, 1908. The exact terms of these judgments 
will be afterwards referred to. It is necessary however, in order 
to understand them to keep clearly in view the form and nature 
of the suit as brought. 


The suit was brought by the present respondent “to declare 
that the defendants have no right to the village of Patharakud1, 
and that the plaintiff, as head of the mutt, is entitled to the 
possession of the village . . . and to receive the income of 
the same from the hands of the Receiver.” 


The village is part of the property of a mutt. It has been 
long administered by the appellants, who are Nagara Chetties. 
Broadly speaking, the contest in the case—and for the purpose 
of stating this contest colourless terms are employed—is between 
the head of the mutt on the one hand, who claims in virtue of 
his office to be entitled to the management and possession of 
the entire property of the mutt ; while, on the other hand, the 
appellants claim that they are entitled as trustees or managers 
of the part of the property of the institution which is in suit to 
be continued in the possession and management thereot. The 
form of the action brought in these circumstances is a suit for 
possession instituted by the head of the mutt, who does not 
have that possesssion, against the trustees‘ or managers, who 
and whose predecessers for very many years have had it. | 


In such circumstances there naturally arises a subsidiary 
question of limitation, but their Lordships are unwilling to have 
the suit disposed of merely on the latter ground, and the case 
was argued before the Board withemuch fulness on its merits. 
In the Courts below this appears also to have been done, and in 
these Courts judgments of much elaboration were pronounced. 
Again, however,it must be stated that the suit is one of the sub- 
stantial aim of which is the eviction of the present possessors 
at the instance of the respondent, with the substitution in lieu 
thereof of possession and enjoyment by the respondent of the 
property in question, and of its entire income. 

In the village of Patharakudi there are :— 


(1) A temple of the god specially revered by the Nagara 
community, of which the appellants are members and have act- 
ed as representatives. This commurtity forms a sub-caste of the 
Chetties ; 
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(2) A residence for the Nagara priest or gurukkal ; 


(3) A shelter-house or matam, for the use of Nagarathars 
when they resort to the piace for religious exercises ; 


(4) A choultry, where food is distributed to Brahmins ; and 


(5) A street of houses forming part of a great enlargement 
made in recent times by the Chetties—that is, by the appellants 
and their predecessors. This street of houses is an agraharam. 
It is said to be the usual adjunct of a Hindu temple, and to be 
for the accommodation of Brahmins or Brahminical worship- 
pers ; while | . 

(6) There is the village itself and the lands belonging to it, 
the income of which falls into the general revenue of the mutt 
as an institution. 


In consequence of acertain assumption throughout the 
evidence of the knowledge of distinctions between these various 
parts of the property, there isa lack of clearness on that sub- 
ject notwithstanding the voluminous evidence ; but, speaking 
generally, their Lordships may assume that the temple or place 
of worship, together with the residence of the respondent as 
spiritual head of the institution, the shelter-house, and the 
choultry, or place for the feeding of Brahmins, stand on one 
side, while on the other stands the remainder of the property. 


The latter is now in the hands of the Receiver, and has been 
so for some years. Their Lordships are relieved of difficulty in 
regard to the distinctions referred to by this fact ofa Receiver- 
ship. The suit has reference, and reference alone, to the pro- 
perty which is in the Receiver’s hands. His management has 
not interfered with the purely spiritual functions of the guruk- 
kal and with those parts of the property, like the place of 
worship and his own residence, which naturally attach to the 
performance of such functions by him. 


In the plaint the respondent treats the other parts of the 
property under the general term “village,” and this is quite a 
convenient term. His position on the pleading is thai he, the 
mohunt, was all along in the possession and enjoyment of the 
village. In the course of the case, however, no substantial 
denial could be offered to the fact, which was notori 


Ous, that 
the actual possessors were the Chetties. 


The averment is 
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that “the Chetties were managing the affairs of the mutt 
only as agents under the plaintiff and under his supervision, 
and were at no time in possession of the village of Patharakudi, 
the same having all along remained in the possession and 
enjoyment of the plaintif.” This is the case attempted to be 
set up by the respondent and by certain witnesses whom he 
produced, but they were disbelieved. 

The respondent was appointed Head of the Mutt in the 


year 1867. There seems little reason to doubt that a decree tn 
the terms sought by him would, to say the least, involve a very 
considerable subversion of the mode of occupation, possession 
and management which have obtained during his entire term of 
office. Under a decree in terms of his plaint he could dismiss 
the Chetties from office, and assume possession and manage- 
ment himself or by his nominees. Of course, if he had hitherto 
been, as is alleged iv his suit, in possession and management 
himself, the demand made in the plaint would have been the 
natural relief sought. It is, therefore, important to see how 
the facts on this point stand, 


Their Lordships have very carefully considered the evi- 
dence ; and they see no reason to doubt the soundness of the 
conclusion thereon arrived at by the learned Subordinate Judge 
in that part of his pronouncement which is now cited. It is as 
follows :— 


“ Except the vague and meagre oral evidence, there ig not much evidence, on 
the plaintiff's side in this period, while considerable dooumentary evidence, consist- 
ing of accounts, receipts, official correspondence and other papers, has been adduced 
on the defendants’ side to prove their Management as trustees and hukdars. I 
may at once state here that the general effect of the entire evidence of this period 
is to show, beyond all doubt, fhe full and complete management, control and 
supervision of the endowments and their incoma by some Chetties or others to the 
knowledge of the plaintiff, who appears to have all through acquiesced in the same 
and not to have interfered with the Chetties in such management. The plaintiff 
has Virtually conceded this state of things, not only in the present oase, but has 
also done so in his previous depositions (Exhibits IV, VI and VIA), in all of which 
he hag unequivocally admitted the management of the Chetties, and the fact of the 
accounts eto., being kept, cheoked and controlled by them. His explanation for 
this state of things, whioh his witnesses also try to make out, and which, he 
contends, is corroborated by a few documents on his side, is that the Chetties did 
all that business only under his orders, and that their management was never 
independent and exclusive of his rights as the proprietor and head of the muti 
and its sole beneficiary entitled to appropriate the income as he wished. . . 


“The Chatties constructed the houses and the new matam, eto. (Exhibits VI, 
XVI, XX1, VII, VIITE, VITIF, XXVIITA, and the defendant’s 1st, 7th and 10th 
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witnesses), repaired tanks, etc , paid road-cess, etc,, and in fact did everything 
which an owner or manager or trustee must do for the management and adminis- 
tration of the property. It is also shown by the same evidence that moaoey and 
paddy payable to the plaintifi’s house and to the plaintifffor poojah were treated as 
amounts standing to their credits and were paid accordingly ; that moneys for the 
plaintifi’s expenses for his trips to Chidambaram immediately after the installa- 
tion, for his visit to Sringeri Swamigal at Kunnakudy, and for his Benares trip on 


pilgrimage, were all paid after correspondence between the servants, and the 
Kariakkar Chefties. 


“ The Ravenue and Zemin officars also seam to have recognised the Chetties 
ashukdars and issued the road-cess vatias and notices, etc., sometimes generally, 
to hukdars or managers without names, and sometimes to Nachisppa Chetty, one 
of the eight persons already referred to as hukdar.’’ 

Other portions of the learned Judge’s opinion deal with the 
case attempted to be made by the plaintiff that all this posses- 
sion and management by the hukdars was as his agents. He 
brings that matter to a point by saying, “In this case the 
Chetties were in management in their one right as hukdars be- 
fore the plaintiffs appointment, and continued as such after- 
wards also, The plaintiff does not prove his case of their 
management as his agents, or the commencement of their 
management with his or his predecessors’ permission.” It 
might, in the view of the Board, have been open upon the 
evidence to make upon the allegation of agency a much more 
emphatic pronouncement tn the negative, but it is not necessary 
for their Lordships to go into that; they are in agreement 
with the learned Subordinate Judge’ that the case of agency is 
not made out, and that accordingly the attempt of the plaintiff 
either to ground or to fortify his right on possession either by 
himself or by others has entirely failed. They see no reason to 
differ from the view of the Judge, who holds that the evidence 
of the plaintiff and his witnesses upon this topic cannot be 
believed. 


The. period of time over which the possession referred to 
extends covers more than half acentury. But the documents 
in this case are of an important public character, and carry the 
record of this mutt much further back. As already stated, the 
plaintiff's appointment to the headship took place in the year 
1867. But the Inam Register for the year 1864 has been pro- 
duced, and to it their Lordships attach importance. It is true 
that the making of this Register was for the ultimate purpose 
of qeterminingwhether or not the lands were tax free. But it 
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must not be forgotten that the preparation of this Register 
was a great act of state, and its preparation and contents were 
the subject of much consideration under elaborately-detailed 
reports and minutes. It is to be remembered that the Inam 
Commissioners through their officials made enquiry on the spot, 
heard evidence and examined documents, and with regard to 
each individual property the Government was put in possession 
not only of the conclusion come to as to whether the land was 
tax free, but ofa statement of the history and tenure of the 
property itself, While their Lordships do not doubt that such a 
Report would not displace actual and authentic evidence in 
individual cases; yet the Board, when such is not available 
cannot fail to attach the utmost importance, as part of the 
history of the property, to the information set forth in the Inam 
Register. 


From that it appears as follows :— 


Villages of Variyanendal, Surakudi, Kanjiram Kurchi Yendal and Hamlet Padat- 
tanendal. 


“I These are the four villages in the Zemindari of Sivaganga. These were 
granted by Savundara Pandiyan, King, in cloumn 11 for the support Of a malam in 
Patharakudi Village. This has no patta. This is an ancient grant. It appears by 
the tradition that the object of the grant is to keep the matam whichis presided 
by the Priest of Yalayattangudy Nattukottai Obetties efficiently by feeding 
Brahmins in a chaltram situated close to the matam, by worshipping the Swamy 
in Palambadi Nader Koil situated close to the matam, and by maintaining the 
dignity of the priest as guru. Now the object of the grant is efficiently kept up by 
doing all the above things. The Chetties, who are very rich, spend considerable 
sums annually for feeding Brahmins, etc. The priest of the matam died about 
fifteen months ago. The Chetties are in contemplation in electing a priest for the 
matam. It appeara thas when the priest wisealive, some of the principal Chetties, 
whose names are given in column 16, were managing the affairs of the matam and 
of the villages attached to it. The managers or trustees are elected by the Chetty 
community itself. Thus, the grant falls under Rule III, Clause 1 Tax free, 


“Mhis is a hereditary grant. This is in uninterrupted possession of its holders 
since the date of the grant. The village is entered as Patharakudi matam village 
in all the accounts in column 12. The persons in column 16 are now trustees of 
the matam, They aro managing the affairs thereof. à 

In further observations made by the Deputy Collector who 
signs the Register it 1s stated that “the trustees, in column 16 
added 1264 acres of wet and 280 acres of dry to the area entered 
in the account” ; and in another note it is added, “ The 
matam is under‘the management -of the trustees with their 
villages.” Further, a matter of not inconsiderable importance 
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is contained in these words :—‘ The Zamindar has no objec- 
tion to registering the names of the trustees here.” The names 
of the trustees are duly set forth in the column headed “Parti- 
culars regarding presenti owner’; and these particulars are 
headed “ Patharakudi Matam Trustees.” Eight trustees who 
are Chetties, beginning with Natchiappa Chetty, are then men- 
tioned, the name and age of each Chetty being given. As to 
the title to the property, that is set forth in a further column 
as “ To be confirmed under Rule III, Clause 1. Tax free.” 


This makes it of importance to consider the rule thus referr- 
ed to. Itis one of the ‘Rules for the adjudication and settle- 
ment of the inam lands of the Madras Presidency, ” being part 
of Order 116 printed at page 211 of the Standing Orders of 
the Board of Revenue. It 1s in these terms :— 

If the tnam was given for religious or charitable objects, such as for the 
support of temples, mosques, colleges, choultries, and other publio buildings or 
institutions ; or for services therein, whether held in the names of the institutions 
or of the persons rendering the services, it will be continued to the present holders 
and their successors; and will not be subject to further interference, so long as 


the buildings or institutions are maintained in an efficient state, and the services 
continue to be performed according to the conditions of the grant. ”’ 


It thus appears to their Lordships to be quite clear that the 


eight Chetties named, who are stated to be trustees, were in. 


1864 confirmed, after enquiry and in terms of the Rule as holders 
of the village. And unless the Rule was to be departed from, 
the inam “ will be continued to the present holders and their 
successors and will not be subject to further interference’ so 
long as two things happen namely, the buildings are efficently 
maintained and the services are continued. Both of these 
things have happened, and accordingly the adjudication 
stands : the,Chetties were the holders, they were continued as 
such, and they were not to be interfered with. 


Two points may be mentioned in connection with this 


adjudication. In the first place, the most important person, | 


apart from the institution itself, was the Zamindar, from whose 
predecessors undoubtedly the original title to the lands had 
flowed; and it will be noted that the Zamindar had no 
ubjection to the registration of the trustees as proposed. In 
the next place, it is a mistake to treat the transactions of 
1864 as merely bearing upon that year. They form, in their 
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Lordships’ judgment, a record of an anterior state of matters 
from which record of possession, etc., a conclusion is formed 
by the Commissioner as to what was the real state of the tifle. 


Following the Report, a title-deed was granted by the 
Inam Commissioner, on the 3rd June, 1864, to the Dharmakar- 
tha of Patharakudi Mutt, that is to say, to the trustee or mana- 
ger of the charity, and in this title deed it is stated, first :— 

“ On behalf of the Governor-in-Council of Madras I acknowledge your title 


to a religious endowment malam or inam, situatedin . . . held for the sup- 
port of the pagoda called . . , inthat Village 


‘€ (4) This inam is confirmed to you and your successors, subject to the exist- 
ing quit rent of Rs. 182-11-1 per annum, to be held without interference so long 
as the conditions of the grant are duly fulfilled. 


But at least one further section of the earlier history of the 
mutt can be found. Their Lordships attach weight to the 
transactions of the year 1832. On the 30th of April of that year 
a petition was presented by the Zamindar, narrating that the 
Nagara Chetties originally came from the Tanjore Division and 
settled long ago in his zamindari and that their family deities, are 
in that jurisdiction. He stated that “ on’account of the perfor- 
mance of those charities, the said Chetties ` ave been paying the 
poruppu due to Sircar in respect of the villages in our zamin- 
dart jurisdiction, managing the said temples, matam, etc., and 
by spending certain moneys out of their own pocket in addition 
to the income ’. . . are conducting in the said temples, 
matams, etc., the worship, and that “they have constructed 
tanks and have been- performing the feeding charity and other 
charities.” He then sets forth that the Chetties had reported 
to him that the Amildar had contrary to practice appointed 
Monegars and Samprathis and called for accounts. Then follows 
the petition in these terms :— 

“ We therefore beg to submit that orders may be issued to the Head Tahsildar 
to the effect that poruppu amount in respect of the said Devastanams, malams, eto. 
may be collected as was being done up to last year, that the "Menegars and Sam- 
prathis now newly appointed therefor may be recalled, and that no trouble be 
caused by calling for any account whatsoever, so that the Chetties may day by day, 


do on a grand scale the established poojak, annadanam {feeding charity), ete, in 
the said temples and martama.” 


The Board again notes the sigriificant fact that the Zamin- 
dar is himself the petitioner. 
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On the 25th June of the same year a petition was present- 
ed on behalf of the Nagarathars by Venkatachallam Chetty to 
the Principal Collector of the Madura District, which narrated 
that“ We ourselves have been managing the said temples, 
matams, etc., from the days of our ancestors up to date, spend- 
ing large.sums of money from our private funds,” and it prayed 
that orders might be passed “ to the effect that, in accordance 
with the provisions of Aci VII of 1817, we alone should with- 
out violating the mamul (practice) have claim over the said 
charities and conduct them, and that the Monegars and Sam. 
prathis now newly appointed by the said Amildar be recalled.” 


It is important to observe what was the Regulation found- 
ed upon. It was that of the 30th September, 1817, passed by 
the Governor-in-Council of Fort St. George “ for the due ap- 
propriation of the rents and produce of lands granted for the 
support of mosques, Hindu temples and colleges, or other public 
purposes ; for the maintenance and repair of bridges, choultries 
or chuttrwms, and other public buildings.” Under the tenth 
head of the Regulation it was provided that the local agents 
should ascertain and report ‘‘the names of the present trustees, 
managers, or superintendents of the several institutions, founda- 
tions or establishments above described, together with other 
particulars respecting them, and by whom and under what 
authority they have been appointed or elected.” Then follows 
the thirteenth branch of the Regulation, which is in the follow- 
ing terms :— 

‘“ On the receipt of the report and information required by the preceding 
clause, the Board of Revenue shall either appoint the person or persons nominated 
for their approval, or shall make such other provision for the trust, manage, 
ment or superintendence, as may to them seem right and fit, with reference to 


the nature and conditions of the endowment, having previously called for any 
further information from the local agents that may appear to them to ba 


requisite.” 

The Regulation of 1817 seems to have been complied with 
in terms. The language of the petitions by the Zamindar and 
the Cheities was adopted ın the decree issued, namely, that the 
Chetties should be left in their possession and that they would 
perform the charities according to mamul. The operative 
words were these: “ Let orders be issued to the effect that, in 
accordance with mamul, the temples, matams, etc., and their 
l 62 
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villages mentioned above, belonging to the said Nagara Chetties 
be delivered over to them alone, without Monegars and others 
being appointed thereto.’ 


This is the most remote period to which the authentic his- 
tory of this mutt can be said to reach. From the fact that it was 
amutt it follows that it must have had a Head as such, with 
all that implies, as hereinafter to be referred to. But with 
regard to the village which is now under receivership, and which 
is a part of the endowment of the mutt, the management and 
possession thereof were in the hands of the Nagara Chetties at 
least for a period of about eighty years prior to the institution 
of this suit, and their dispossession and the substitution for 
such management and possession of that of the plaintiff would 
as already said, be a subversion of the history of the property, 
Such subversion may be a necessity of the case on account of 
the nature of the institution ; and this, which is an important 
point, will be dealt with. Apart from that point, the right of 
the plaintiff either to the eviction of the Chetties or to posses- 
sion for himself is not supported by the history of the lands. 


No question arises in this case of appropriation by the de- 
fendants ; such a thing is not suggested against them. On the 
other hand, they admit that their administration must be, not 
for their personal ends, but entirely for and on behalf of and 
in the interests of the mutt itself, This is the settled rule of 
administration with regard to such institutions under the law 
of India. ; 

In the circumstances above set forth the demand made in 
the plaint does not appear to their Lordships to be, warranted 
by law, It may be difficult to trace the origin of the property 
under receivership in the sense of ascribing its acquisition 
either to gifts from the Chetties out of their own private 
resources, or to offerings of worshippers, or to accumulations of 
income ; but however that may be, the case of possession by 
the Chetties in their own right. and not as agents for the 
gurukkal, appears to be made out and is not indeed challenged 
in the Courts below. The difficulty on this head which the 
learned Judges in the Courts below have experienced arises 
{rom two causes, which will now be dealt with : first, in regard 
to the rights of the gurukkal or mohunt, which are construed as 
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necessarily equivalent by law to the ownership of the village; 
and second, in regard to the possession itself, which, although 
protracted and undoubted, is treated, praticularly in the judg- 
ment of the High Court, as being ineffective because it was not, 
according to the view that Court takes, adverse possession. 


With reference to the first point, the Board has recently 
had occasion to deal with the position and rights of a mohunt 
of an asthal, or, as in this case, of the gurukkal of a mutt, in 
the two cases of Ram Parkash Das v. Anand Das and others 1 
and Sethuramaswamiar and others v. Meruswamiar and 
others 2. Inthe former of these cases the body of authority 
upon this subject was dealt with. Two propositions may be 
cited as now expressing the general state of the law with 
regard to these institutions. In the first place, the nature of 
the ownership is an ownership in trust for the institution itself. 
Secondly, while it may no doubt be true that the ownership 
in the general case is with the spiritua] head of the institution, 
still, to use the language of Sir Charles Turner in Sammantha 
` Pandara v. Sellappa Chetti 3, “We do not, of course, mean to 
lay down that...the property may not in some cases be held on 
different conditions and subject to different incidents.” As 
pointed out in Ram Parkash Das’ case, there are varieties of 
circumstances and tenure, and in respect to these the usage 
and custom of the mutt falls to be determined. Once that usage 
and custom are clear they form the law of the mutt. 


In the opinion of their Lordships, it would be a contraven- 
tion of the usage and custom of this mutt, as disclosed by the 
evidence during the long course of its history, to affirm that the 
ownership of the village in suit was in the gurukkal. It is in 
the Chetties, whose title has been officially and apparently quite 
properly recognised as the “holders.” But even this latter 
proposition is notin truth necessary for the determination 
of the case, for if the plaintiffs own title as owner fails, 
and the Board is clearly of opinion that it does, the suit as laid 
by him cannot be maintained. 
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P. 0. With regard to the second point mentioned, namely, that 
Arina the possession by the Chetties has not been adverse to the gu- 
a yukkal, their Lordships fail to understand on what the difficulty 
v. of the Court below rests. Here was possession, not as in right 
Rianne of the gurukkal, but as in the Chetties’ own right, with all the 
Gurue incidents of possession, namely, the purchase of lands, the 
swamigal, , 
borrowing on lands, the erection of buildings, the letting of 
holdings, the makıng payments to the priest for his support 
and spiritual services, the keeping of the village accounts. The 
mohunt was presumably aware of these transactions, extending 
now in his own time for over half a century, yet the first real 
challenge thereof appears to be the institution of this suit itself. 
This is a very ordinary case of possession nec vi nec clam necpre- 
cario. The person now claiming to be owner has stood by while 
others centinued to possess not by any derivative title but in 
practical contravention of his alleged rights. The law does not 
require that the claimant to ownership must in such circum- 
stances be shown to have protested that his rights were being 
violated, and that the possession went on adversely to his ' 
protests. In short, their Lordships cannot agree with the legal view 
upon this subject of possession adopted by the Court below. 





Lord Shaw. 


In these circumstances there seems to the Board no reason 
why the law of limitation should not apply. In Balwant Rao 
Bishwant Bhandra Chor v. Purun Mal Chaube 1, it was held 
that limitation applied to cases where the defendant admitted 
he was a trustee, and the plaintiff, without proving misapplica- 
tion, brought a suit more than twelve years after the cause of 
action arose, the object of the suit being to obtain control 
of the management. As Lord (then Sir Arthur) Hobhouse 
observed, in words which are applicable to the present case :— 

‘‘ Here there is no question of recovering the property forthe trusts of the 
endowment, because the defendant admits that he is @ trustee and says that ha 
- ig applying the property to the trust of the endowment. There is no evidence 
that he is not applying the property to the trusts of the endowment, and there 
is no reason to conclude that the property would be more applied to those 
trusts if the plaintiff were to succeed in his suit than it is atthis moment. The 
plaintiff is suing only for his own personal right to manage, or in some way to 
control the management of, the endowment.’ 
The present case is still stronger for the application of the 
rule of limitation, as the assertion is made not only of the right 
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to management, but of the right of beneficial ownership. But 
while, in their Lordships’ opinion the suit would be excluded by 
the twelve years’ limitation, they have, on the ground already 
stated, thought it right to deal with the whole breadth of the 


argument presented. x 


Their Lordships desire in conclusion to say that no 
objection was made out to the personnel of the defendants as 
true successors of the Chetties to whom the rights of ownership 
for the benefit of the mutt were confirmed as already narrated ; 
and no challenge is made of the substantial accuracy of the 
narrative on that subject contained in the evidence of Annamala 
Chetty, the son of Natchiappa, on page 703 of the record, 


By the judgment of the Subordinate Judge it was declared 


that the plaintiff, as the gurukkal and head of the institution, 


and “ consequently as a trustee and manager of the same con- 
jointly with’ the Cheities, was entitled to the possession and 
management along with them, “ without prejudice to the rights 
of the latter to continue in actual possession and direct manage- 
ment of the same as they have been holding and managing them 
till now from 1863.” Underlying this -part of the judgment 
itis plain that the learned Judge desired to make clear the 
propriety of continuing the Chetties’ possession, but the decree 
given does not appear to be in workable form. A further objec- 
tion thereto arises from the latter portion thereof, under which 
it is declared that the gurukkal “ is further entitled to the entire 
beneficial enjoyment of the income of the said villages during 
his lite and continuance as the spiritual head of the institution, 
subject only to the maintenance of the said institution,” etc. 


A ready test of the application of this is with regard to the 
accumulated income, amounting to Rs. 20,600 or thereby, now 
in the hands of the Receiver. Under the decree quoted the 
gurukkal would be entitled to instant possession and entire 
beneficial enjoyment of thatsum. If the present purposes of 
the mutt did not consume it, he could employ it for his personal 
use quite apart from the dignity of his office, It is plain to their 
Lordships that this would be not only a subversion of the usage 
and custom ofthe mutt, but would be a violation of the law 
applicable to such institutions. A fair test to be applied in such 
cases is to demand what is the true principle or nature of the 
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administration of surplus income. It is, of couse, the daty of a 
trustee to refrain from the personal enjoyment of such surplus 
and to add the same to the capital of the estate to be adminis- 
tered ; and this law also applies to the property of a mutt or 
asthal, and that whether the title to the same is in the gurukkal 
as spiritual head of the institution—which is an ordinary case 
—or is in trustees like the Chetties according to the usage and 
custom of the institution as in the present case. This law 
appears to have been complied with by the defendants and their 
predecessors during the past history of this institution, and 
should be continued. This would not be done by an affirmanc® 
of the decree of either of the Courts below. 


The view of the High Court on this topic was even 
stronger than that of the Subordinate Judge. The plaintiff was 
declared to be entitled solely to possession and enjoyment of 
the village, and as head of the mutt to be “entitled to draw the 
surplus income realised by the Receiver and deposited by kim 
to the credit of the suit, and also to receive from the Receiver 
any further surplus income which may have been realised by 
him subsequently.’ In their Lordships’ opinion this declara- 
tion cannot be made. 

Their Lordships will accordingly humbly advise His 
Majesty to recall both of the decrees of the Courts below and 
to dismiss the suit, the appellants being entitled to a decree for 
costs of the suit and of this appeal against the respondent, and 
failing payment thereof, to be entitled to charge the same 
against the funds and property now in the hands of the 
Receiver. 

Solicitor for Appellants :—Douglas Grant. 

Solicitors for Respondent :—Barrow Rogers and Nevill. 


A. P. P. 
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PRIVY COUNCIL. 
PRESENT :—VISCOUNT HALDANE, LORD BUCKMASTER 
AND LORD DUNEDIN. 


[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 
Sunitabala Debi ... Appellant.* 


v. 
Dhara Sundari Debi Choudhurani and another ... Respondents. 


Mortgage to several tenrnts in common— Rights of individual mortgagees—Tran- 
sactions with pardanashin ladies—Test to be applied in determining whether they 
are to be upheld. 

Where a mortgage is made by one mortgagor to two tenants in common, the 
right of either mortgagee who desires to realise, failing the consent of the 00- 
mortgagee, is to add the co-mortgagee as defendant, and ask for the proper mort- 
gage decrees, which in such oase should provide forall necessary accounts and 
payments, except that there can be no judgment for a sum of money entered as 
between the mortgagee deiendant and the mortgagor. 


To validate transactions with a pardahnashin lady, it is not necessary to 
prove that she understood every detail of the matter. It is sufficient that she 
should understand its general effect, and that people disinterested and competent 
to give advice should, with a fair understanding of the whole watter, advise her 
to enter upon if. 

Appeal and cross-appeal from a decree of the Calcutta High Court, 
dated August 26, 1915, modifying a decree of the Subordinate Judge 
of Rangpur. 


This was a suit on a mortgage-deed, details of which are given in 
their Lordships judgment, executed by appellant in favour of respon- 
dents. The appellant was the daughter and the respondent the two 
widows of one Sarat Chandra Rey Chowdhury, and the mortgage was 
effected in compromise of sundry disputes as to the testamentary 
dispositions of the latter. By it appellant mortgaged the estate of the 
deceased in payment of two sums of Rs. 80,000 to the respondents. 

The suit was brought by the first respondent only against appel- 
lant, the second respondent (Sarojini) anda prior mortgagee. In it 
the first respondent claimed Ks. 80,000 and interest and asked for sale 
of half the mortgag2d property. 

Appellant defended the suit on the grounds (1) that she had not 
understood the compromise to carry out which‘ the mortgage was 
effected (2) that under S. 67 of the Transfer of Property Act, no decree 
could be passed for sale of the mortgaged property. 

The Subordinate Judge of ‘Rangpur overruled these contentions 
and decreed the suit as framed, but on appeal the Calcutta High 
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Court (Sharfuddin and Newbould, JJ.) while agreeing with the Lower 
Court that the deed was binding on appellant, held that the suit was 
not properly framed, being barred by S. 67 (d) of the Transfer of Pro- 
perty Act unless it were proved (which was uot alleged) that Sunitabala, 
the mortgagor gave her consent to the mortgagees to sever their inter- 
ests under the mortgage. They allowed the plaintiff to amend her 
plaint’ and plaintiff thereupon applied for leave to amend by cece the 
eHow IEE prayer : 


“ Tf in the opinion of the Court the Plaintiff is held to be not en- 
titled to a decree on the footing of the mortgage for the principal sum of 
Rs. 80,000 then a usual mortgage decree may be passed in favour of the 
Plaintiff and the Defendant No. 3 for the amouut found due up to the 
period of grace to be fixed by the Court on the basis of the entire 
mortgage-money, that is, Rs. 1,60,000. 


On the same date Sarojini Debi, Defendant No. 3, filed a petition 
in the High Court praying that a decree for sale for the whole amount 
of Rs. 1,60,000 be made in favour of her assignee andthe Plaintiff. 
The said High Court heard the applications together and delivered the 
following judgment on the 26th August, 1910. 


“ After hearing both sides we order that the plaint be amended in 
the Lower Court in the following terms :—‘If in the opinion of the 
Court the Plaintiff is held to be not entitled-to a decree on the footing 
of a mortgage for the principal sum of Rs. 80,000 then a usual mort- 
gage decree may be passed in favour of the Plaintiff and the Defen- 
dant No. 3 for the amount found due upto the period of grace to be 
fixed by the: Court upon the basis of the entire mortgage-money, that is, 
Rs. 1,60,000.” 


“The parties agree and it is directed that no party should be 
allowed in the Lower Court to re-open any question that has already 
been tried by the judgment of this Court, dated the 11th June, 1915. 


In the result the High Court made a decree remanding the suit to 
the said Subordinate Judge for trial according to law. 


Sunitabala appealed to the Privy Council on the grounds (1) that 
the deed was not binding on her (2) that the High Court were wrong 
in allowing an amendment of the plaint, while first respondent cross 
appealed on the grounds (1) that the suit wa smaintainable as framed 
(2) that having regard to Sarojinis application the High Court should 
have made the proper decree for sale itself instead of remanding the 
suit. 

De Gruythér, K. C. and Sir W. Garth, K. C. for Appellant. 

Dunne, K. C. and Dube, for Respondents. 
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Sir W. Garth for appellant submitted that the first thing to con- 
sider in judging a compromise, was the litigants chance of stccess. 
Here respondents had practically no chance whatever, and the tran- 

saction amounted to a gift to them by appellant. The legal advisers 
avoided saying they advised her to compromise and everything was 
left to her husband. It should be shown that she understood 
thoroughly what she was doing ;: of this there was no proof. 

(The Board intimated that they considered appellant's case 
hopeless.) 

Dunne K. C. in support of the cross-appeal submitted that 5. 67 
had nothing to do with the case. The High Court ought to have 
decided the matter themselves, instead of remanding it. 


(Viscount Haldane: That is a matter of discretion.) 

The High Court should not have reversed the Subordinate Judge 
as to the form of judgment. Even if we were entitled to execution 
against the whole property, it has been held in India that a plaintiff can 
abandon a portion of his security. 

(The Board intimated that they considered the cross appeals 
hopeless. Dunne thereupon abandoned it.) 

Their Lordships’ judgment was delivered (May 30, 1919) 
by. i | 

Lord Buckmaster.—The history of this case is the history of 
a family dispute between the appellant—a pardanashin lady,the 
daughter of one Sarat Chandra Roy Chowdhury, and the 
respondents, who are his two widows. After the death of Sarat 
Chowdhury, the respondents applied for a grant of letters of ad- 
ministration of his estate with a will annexed, the will being 
dated the 22nd November, -1903, the date of his death. The ap- 
pellant, as the daughter of the deceased and devisee under an 
earlier will, opposed this application. The District Judge refused 
the grant, holding that the alleged will was not genuine, and the 
respondents appealed to the High Court. While this appeal was 
pending the Administrator-General of Bengal as executor applied 
for probate of an earlier will dated the 21st September, 1892. By 
the terms of this will the appellant would take the > whole pro- 
perty of the testator, subject to certain small provisions for 
maintenance in favour of the first respondent and of another 
wife. A caveat was entered by the respondents to this grant, 
atid: there was thus opened.a prospect of litigation inviting indeed 
to all who enjoy quarrels themselves or profit by the quarrels 
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of others, but of small service to those interested either by 
family or pecuniary considerations in the estate.” j- 

In these circumstances a compromise of the’ whole proceed- 
ings was an obviously sensible course to take,for apart altogether 
from strict rights under disputed documents, the parties in con- 
troversy were associated by close relationship to the deceased— 
the one as his daughter and the others as his widows. A com- . 
promise was, in fact, reached, and it might have been hoped the 
disputes were ended, but it is rash to entertain such an expecta- 
tion, for itis out of that compromise that these proceedings 
have arisen. 


The effect cf the compromise was simple. The respondent, 
appeal against the judgment which declared against the alleged 
will of 22nd November, 1903, and the caveat against the grant 
of the earlier will were both to be withdrawn, and the probate 
of the earlier will was to be granted to the Administrator- 
General. As a consideration for this, and as a release of all 
claims against the estate, the appellant agreed to pay each of 
the widows an absolute sum of Rs. 80,000 with interest at 6 per 
cent. until payment, and to secure these sums by executing in 
their behalf a mortgage of the testator’s estate, the value of 
which was stated to be Rs. 2,95,000. 


Three documents were executed in pursuance of this 
arrangement—the one, an agreement of the 16th January, 1907, 
between the respondents and the appellant, being the agree- 
ment of compromise; the second, a mortgage of the Sth 
March, 1907, mortgaging the real and personal estate in pay- 
ment of the two sums of Rs. 80,000; and the third, a release 
by the widows of their claims. 

On the 25th March, 1909, the first respondent instituted 
proceedings under the mortgage deed against the appellant, the 
other respondent and a prior mortgagee of the real estate 
asking for payment of the Rs. 80,000 and interest, and sale of 
half of the mortgaged property. 

This action was defended on two grounds—the one of sub- 
stance and the other of form. The first that the compromise 
was not binding upon the appellant owing to the disabilities 
attaching to a pardanashin lady, aud the other that the proceed- 
ings were wrong in form: since by section 67 of the Transfer of 
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Property Act of 1882 it is impossible to seek for sale of part 
only of mortgaged property, 


The learned Subordinate Judge decided against the appell- 
ant on both contentions, and granted the relief claimed. On appe- 
al to the High Court of Calcutta’ this decree was reversed so 
far as it depended upon the question of form ; but confirmed 
on the question of substance, the High Court holding that it 
was not possible to obtain partial relief upon such a mortgage, 
and granting permission to the plaintiff to make the necessary 
amendments in the plaint, and sending the matter back for re- 
hearing when these amendments had been made. 


In their Lordships’ opinion, the High Court were quite 
right in the conclusion at which they arrived. It would, of 
course, be possible—though inconvenient—to execute in one 
document a mortgage of one-half of an entire property in 
favour of each of two mortgagees. By this means. two 
independent mortgages would be combined in one deed, and in 
such a case independent relief might be granted to each 
mortgagee ; but the present mortgage does not take that form. 
It contains no covenant for payment of the mortgage debt, 
but consists of a conveyance of the whole property to the 
two. mortgagees as tenants in common and notas joint 
tenants, with separate provisoes for redemption as to the 
real and personal estate in the same terms, viz., that upon 
payment “by sums of equal amounts to each of the two 
mortgagees and their representatives of Rs. 80,000 with interest,” 
and on payment of costs and incidental expenses ‘‘ the said 
mortgagees, their respective heirs or assigns, will separately at 
the cost of the mortgagor” re-convey and re-assign the mort- 
gaged property. This mortgage clearly effects the conveyance 
of the real estate to the mortgagees as tenants-in-common, and 
no redemption could be effected of part of the property by pay- 
ing to one of the mortgagees her separate debt. Itis nota 
mortgage to each of a divided half, but a conveyance to them 
of the whole property. 


Where a mortgage is made by one mortgagor to two tenants. 


in common, the right of either mortgagee who desires to 
realise the mortgaged property and obtain payment of the debt, 
if the consent of the co-mortgagee cannot be obtained, is to add 
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- the co-mortgagee as a defendant to the suit and to ask for the pro- 


per mortgage decree, which would provide for all the necessary 
accounts and payments, excepting that there could be rio judg- 
ment for a sum of money entered as between the mortgagee- 
defendant and the mortgagor. So far, therefore, as this appeal 
depends on maintaining the correctness of the form of the pro- 
ceedings, it must fail, The proceedings were wrong in form, 
but were capable of being amended so as to constitute a pro- 
perly framed suit. It was within the competence of the Court to 
make such an amendment, and indeed it was their clear duty 
to do it if thereby delay and expense would be avoided. In 
their Lordships’ opinion, the amendment of the plaint as 
directed by the High Court is not appropriately worded and 
they consider that the trial judge should on the rehearing of 
the suit make such amendments as may be necessary and pro- 


per. 


The remaining ground upon which this appeal depends is 
that the mortgage was in fact executed by a Hindu Pardana- 
shin lady, and it is, therefore, incumbent upon the plaintiff to 
show that she had independent and disinterested advice. 


It is not necessary—indeed, it is undesirable—to insist in 
such cases upon a test which depends upon a clear undersiand- 
ing of each detail of a matter which may be greatly involved in 
legal technicalities. It is sufficient that the general result of the 
compromise should be understood, and that people disinterested 
and competent to give advice should, with a fair understanding 
of the whole matter, advice the lady that the deed should be 
executed. The learned Subordinate Judge haè applied the 
proper and necessary test for the purpose of examining the 
evidence. He has found that the lady had sufficient intelligence 
to understand the relevant and important matters, that she 
did understand them as they were explained to her, that nothing 
was concealed, and that there was no undue influence or mis- 
representation. ‘As apparently it was only her husband who 
was blamed in the matter, it is satisfactory to find by the judgment 
of the learned Subordinate Judge that in his opinion he did his 
best to serve his wife. The High Court of Bengal confirmed this 
judgment, ard, after examining the evidence, stated that the 
deed was executed with the full knowledge of the nature and 
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effect of the transaction, and that the lady had De ai 
and Serete ested advice in the matter. 

It is not in accordance with the practice of this Board to 
interfere with two concurrent findings of fact so clearly and 
definitely expressed, and they, therefore, think that the second 
ground of appeal fails equally with the first, and that this appeal 
should be dismissed with costs. 

The cross-appeal, as to whether the suit as orginally framed 
was maintainabie, raises no independent question and was not 
opened. It should also be dismissed but without costs, The 
costs of obtaining special leave to cross-appeal will, of course, 
be borne by the cross-appellant, and these will be set off against 
the costs of the main appeal. 

Their Lordships wiil humbly advise His Majesty according- 
Wes es : 

Solicitors for appellant :—T. L. Wilson and Co. 

Solicitors for Respondents :—Barrow Rogers and Nevill. 


A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Muthukrishna Naicken ... Appellant* (1st Defen - 
dant.) 
v. 
Ramachandra Naicken and others ... Respondents (Plaintiffs 
o . and &nd Plaintiffs 


legal representativ es.) 


Hindu Law—Will—Cos ons EEE V ET of intention of testator—His contem- 
poraneous statements against interest— Admissibility— Evidence Act—Ss. 6, 32 Cls 
8 and 1—Effect—Bequest to charity or to individual subject to performance of 
charity—Beques: to charity—Provision for performance of Thaligat at Thirunak- 
shatram—Effect—Trust if public or private—Application of income to education— 
Validity—Courts’ powers lo direct such application cy pres, Scope of doctrine—Appli- 
cability to charitable gifts by Hindus—Will—Informal declaration, if a—Thaligai, 
Thirunakshatram, Meaning. 


The will of a Hindu stated: “As Iam now infirm and weak in body, I, in 
order thaé charities may be continued after my life (with) the undermentioned 
immoveable and moveable properties to the following places, viz., have by this 
will appointed my younger brother’s son Muthukrishna who has no share or 
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* A. B. No. 226 of 1916. 25th April, 1918. 
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claim as my ‘'-Vars’’. After my life-time éhaligat shall be given in Swami Kovil 
ai the Thirunakshatram every month’’. Ona construction of the will, keld (i) 
that the bequest was to the charity, Muthukrishna being appointed as the Ist 
trustee, and not to him subject to the performance of certain charities; (2) that 
the testator had a general charitable intention thatthe property by him should 
be appropriated for the performance of charities in places specified and that no 
part of the bequest failed for want of definiteness; (8) that the trusts declared by 
the testator were public trusts ; and (4) that the mention of Thaligai in the will 
was meant to be illustrative and not exhaustive and it was open to the Court to 
direct the application of the income tbo objects other than the performance of 
Thaligat in the temples. 

Per Seshagiri Asyar, J.:—A statement made by the testator a the time of 
the registration of the will two days after its execution is admissible in evidence 
under 8. 82 ol. (7) of the Evidence Act to show the intention of the testator in 
making the will. The statement is also admissible in evidence under S. 6 of the 
Act as part of the ves gestae. 

A written statement filed by the testator in which he stated that he had 
acquired the properties covered by the will for the purposes ot charity and that he 
intended to make a testamentary disposition in that behalf is algo admissible in 
evidence under S. 82 (8) of the Evidence Act for the purpose of finding ont th® 
intention of the testator. 

Quaere whether under the Hindu Wills Act and the Indian Succession Act 
such informal declarations as answers to interrogatories could be regarded as 


testamentary. 

Whenever the grants made to religious institutions are not earmarked, 
or, if earmarked, are not intended to exhaust the reourring income, and 
whenever they are made as a general thanks-offering, it 18 proper and 
legitimate to direct their application to the promotion of knowledge, The 
trustees of a temple would be acting within their powers in using temple income 
to promote knowledge. 

Scope of the doctrine of cy pres and its applicability to cases relating to 
charitable gifts by Hindus. 

Meaning of Thaligai and Thirunakshatram. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Chinglepet in O. S. No. 13 of 1916. 

The Hon. Mr. T. Rangachariar, for the Appellant. 

T. R. Ramachandra Aiyar, for the Respondents. 

The Court delivered the following 


Judgments:— Abdur Rahim, J.—I agree in the conclusions 
arrived at by my learned brother in his learned and exhaustive 


judgment which | had the advantage of reading. On the 


question of the interpretation of the will of Alavandar there 
can be little doubt that he intended to devote all his properties 
to charity and did not desire to,make a gift of them to the 
appellant. It will be superfluous on my part to add anything to 
the reasons given in my learned brother’s judgment on this 
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point. Nor can I usefully add anything to what he has said on 
the question whether the provisions of the will constitute such 
a definite and certain gift to religious and charitable objects as 
the Courts could give effect to. The testator was a religious- 
minded and charitable person and was particularly attached to 
certain temples at Mahabalipuram and Tirupathi ; and, reading 
the will in connection with the other relevant evidence in the 
case and in the light of the history of Alavandar’s life, it seems 
to me that his intention was clearly to further the interests of 
Hindu religion by endowing certain forms of worship in con- 
nection with those temples. 


The third question relating to the scheme and the applica- 
tion of the doctrine of Cy preshas, I must admit, given me some 
difficulty. This is not a case of an ancient foundation where 
owing to changes in the circumstances since the date of the 
foundation surplus income has become available that was not 
in the contemplation of the founder and about which he has 
given no specific directions. The suit has been instituted im- 
mediately after the death of the founder and the question is whe- 
ther’ he’ intended that the entire income of the property should 
be devoted to the performance of thaligat in the temples men- 
tioned in the will or not. My learned brother has described 
in his judgment what a thaligai consists in. But there is no- 
thing clearly to show either that Alavandar himself devoted all 
the income of the property merely to offerings of food to the 
the deity or that he intended that the entire income should be 
devoted to that purpose alone» My learned brother is of opi- 
nion that Alavandar could not have intended that the income 
of the property however much it might increase in course of 
time should be spent in thaligais alone, and having regard to 
hisintimate knowledge of these matters I should not be justified 
in suggesting any doubt as to the soundness of this conclusion. 
I accept his conclusion that the mention of thaligai was, to use 


his own language, meant to be illustrative, and not exhaustive, . 


and I have no hesitation in holding that- a general charitable 
intention is apparent from Alavandar’s will. In that ‘view. of 
the intentions of the donor, the application.of the ` surplus in- 
come in the way outlined ine my learned brothers judgment 
would be substantially carrying out the testator’s. intentions, 
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As to the law on the question of the doctrine of Cy pres, whe- 
ther the ancient texts on Hindu Law clearly enunciate such a 
doctrine in so many words or not, I am persuaded that the rule 
is quite in harmony with the teachings of Hindu Sastras and 
has been applied in many cases relating to charitable gitts by 
Hindus. I therefore agree in the decree proposed. 

Seshagiri Aiyar, J —One Alavandar left a will appointing 


his divided brother’s son, the 1st defendant herein, as his ‘vars.’ 
The will is dated the 22nd June, 1914. The testator died on 


the 8th August of the same year. The present suit was 


brought under S. 92 of the Code of Civil Procedure in Decem- 
ber 1914 alleging that the property left by Alavandar was 
dedicated to charity, that the Ist defendant had misappropria- 
ted the funds, that therefore he should be removed from the 
trusteeship of the charity, and that a scheme should be framed 
for its management. The Ist defendant contended that the 
dedication was incomplete and ineffective and that consequen t- 
ly he was entitled to the property left by the will. The Subor- 
dinate Judge cameto the conclusion that the property was 
dedicated to certain charities and that the Ist defendant was 
guilty of acts of malversation. In the result he held that it 
was not necessary to remove the Ist defendant from his position 
as trustee, but that a co-trustee should be appointed with him 
and that a scheme should be framed for the management of 
the trust properties. The Ist defendant has appealed. It. may 
be stated at the outset that the plaintiffs who obtained the 
sanction of the Advocate-General for instituting the suit 
presented a compromise along with the 1st defendant in the 
Court. Asin our opinion the compromise was aimed at giving 
a portion of the trust property to the Ist defendant, we refused 
to accept it and directed the case to be argued on the merits. 


The main question relates to the construction of the will. 
In that document the testator says that he left the family 
while he was young and became Sanyasi. The evidence shows 
that all the properties were his self-acquisition. It is un- 
necessary to consider whether he was really a Sanyasi as men- 


- tioned by him. The will states: “As I am now infirm and 


weak in body, I, in order that charities may be continued after 
my life (with) the undermentioned immoveable and moveable 
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properties to the following places, viz., Tiruvedanthai, Tiruk- 
kadalmalai and Tirupathi, have by this will appointed my 
younger brother Veeraswami Naicken’s son Muthukrishna 
Naicken who has no share or claim as my “vars,” and have given 
him all affairs after my life.’ Mr. Rangachariar first con- 
tended that under the will his client, the 1st defendant, became 
the owner of the properties, subject to the carrying out of the 
directions relating to charity. Iam unable to agree with him. 
The learned vakil argued that the language of the will was 
ambiguous. He referred to the expression “ in order that the 
charity to these places.” There can be no doubt that what the 
testator meant was that the charity should be performed im 
those places. The next suggestion was that there was no direc- 
tion as to the utilisation of the properties mentioned in the 
will, because there is no participle governing the words “ under- 
mentioned properties.” The word ‘with’ has been added by 
the translator. We asked the Bench-clerk to translate it, and 
he agreed with the previous translation. From my knowledge 
of Tamil I feel no doubt that these two translators are right in 
introducing the word ‘with’ before the words “undermentioned 
properties.” Alavandar was an illiterate man, and in constru- 
ing the will of persons of that class we must put ourselves im 
their position. 
The next contention was based on the use of the word 
“vars” in the will. The contention of the appellant's vakil 
was that the 1st defendant was entitled to the whole property, 
the suggestion being that the term “ vars” was used in its tech- 
nical sense. I do not think that this contention is well-found- 
ed. The word “ vars ” in the context only means “successor.” 
The testator says in the previous portion that he himself has 
been conducting the charities. Inthe very next sentence the 
testator takes care to say that his brother’s son “has no share 
or right” ; this indicates that this is not a beneficial interest in 
or ownership of the property that Alavandar was giving to his 
brother’s son, but only the privilege of conducting the chari- 
ties which he had been performing during his life-time. He fur- 
ther says that the patta should remain in his name notwith- 
standing that his brother’s son was to be his successor. The ex- 
pression ‘I give him all power’ does not mean that rights of dis- 
position over the property are given but only full rights of 
64 
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managing the property as trustee. I feel no doubt that the pro- 
perty was dedicated to charity and that the 1st defendant was ap- 
pointed as the first trustee. Mr. Rangachariar referred to two 
cases to explain the meaning of the term “vars”, Chuni Lal v. 
Bat Muli} and Surajmani v. Rabi Nath Ojha 2. If we accepted 
the contention of the learned vakil, we would be making a will 
for Alavandar from the language employed under very different 
circumstances by a testator in Bombay and by another living on 
the banks of the Ganges, a procedure not only repugnant to all 
ideas of construction, but to the decision of the Privy Council 
in Narasimha v. Parthasarthy 3. In the expressive language of 
Lord Moulton in that case what the Court has to do is “ to put 
itself into the testator’s arm-chair, to look to the surrounding 
circumstances consistent with his race and religious opinions,” 
but not to add under any circumstances to the testamentary dis- 
position. The following sentence is peculiarly applicable 
to the present case. “ That native testators should be ignorant 
of the legal phrases proper to express their intentions, or of the 
legal steps necessary to carry them into effect is one of the most 
important of the ‘surrounding circumstances’ which the Court 
must bear in mind, and it is justified in refusing to allow 
defects in expression in these matters to prevent the carrying out 
of the testator’s true intentions, but those intentions must be 
ascertained by the proper construction of the words he uses, 
and once ascertained they must not be departed from.” Apply- 
ing this test I agree with the opinion of the Subordinate Judge 
that the bequest was to the charity aad not to lst defendant 
subject to the performance of certain charities. 


The next point argued by the learned vakil was that the 
dedication was vague and indefinite, and that consequently 
either the whole of the property or such portion of it as would 
remain unspent after meeting the special purpose mentioned in 
the will should be regarded as undisposed of residue. Before 
dealing with the cases quoted in this connection I might refer 
to the language itself in which the bequest is clothed. I 
have already mentioned the fact that the testator referred to 
the circumstance that he himself was performing the charities 
in the three shrines already referred to. At the end of the will 
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he says “after my life-time thaligai shall be givenin Swami 
Kovil at the Tirunakshatram every month.” The contention 
for the appellant was that the thaligai referred to was not 
intended for distribution to the poor or in the temple. I am 
to a certain extent conversant with observances in Vishnu tem- 
ples. I am aware that when arich man speaks of giving a 
thaligai in a temple, he very often stipulates that the food 
should be offered to the deity, and that after deduction of 
certain swatantrams, the rest of ıt should be returned to him 
for use in his house. But ordinarily when a devotee establishes 
a fund for thaligai in a temple, it means that the consecrated 
food is to be distributed among the ‘ Desantries’ as they are 
called or the worshippers who might assemble at the time of the 
Aradhanam. The ordinary significance of making thaligai is the 
latter and not the former one. I must therefore refuse to accept 
the contention that the thaligai was intended to be offered by 
the 1st defendant in order to be utilised by him in any way he 
liked later on. There is no force, however, in the contention 
of the learned vakil about the way in which the Subordinate 
Judge has read the sentence referred to above. The Subor- 
dinate Judge seems to think that the word “Swami Koil” only 
refers to Mahabalipuram or Tirukkadalmalai. I think he is 
wrong here, The testator meant to refer to all the three temples 
mentioned by him and not to one alone. I am also satisfied 
that the Subordinate Judge is wrong in thinking that the 
Tirunakshatram referred to was the birth-star of the deceased 
testator. Knowing as I do something of the ceremonies in 
Vishnu temples, I cannot accept the view that the testator was 
speaking of his birth-star as Tirtinakshatram. Tirunakshatram 
in the chief Vishnu ‘temples is the birth-star of the deity. 
Every month that .xakshatram falls on a particular day, 
and that is generally a day in which the God is taken 
outin procession, or at any rate some peculiar ceremonies 
are conducted. Therefore the Tirunakshatram referred to 
by the testator is the birth-star of the deities in the three 
temples, Subject to these corrections in the view taken 
by the Subordinate Judge, I agree with him that there is 
no vagueness in the dedication, The three places in which 
the charities are to be performed aie mentioned ; the particular 
form of charity is indicated, and the particular occasion in which 
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the charity is to be performed is also mentioned. I see nothing 
vague in such a disposition. 


Now I shall examine the cases quoted by the learned vakil 
for the appellant. In Runchordas v. Parvathibai 1there was no 
specification of the charity or of the locality in which the charity 
was to be performed. In that case the Judicial Committee 
quoting Morice v. The Bishop of Durham 2 stated: “ Unless the, 
subject and the objects can be ascertained, upon principles, 
familiar in other cases, it must be decided that the Court can 
neither reform mal-administration or direct a due-administra- 
tion.” The defect does not exist in the present case. Here the 
subject and objects are both ascertained and specified. In the 
other case Parthasarathy Pillai v. Thiruvengada Pillai 8Subrah- 
mania Aiyar, J., in a very learned judgment, pointed out that a 
bequest for dharmam would not by itself be invalid, but felt 
bound, by reason of the decision of the Judicial Committee in 
Runchordas v. Parvatibai' to hald that the bequest in the parti- 
cular case was void for uncertainty. In this Madras case beyond 
saying that the executors shall utilise the properties for dharmam 
no place and no mode of charity was indicated. On the other 
hand the decision in Suraj Kunwari v. Har Narain Ram 4 
shows that dispositions like the present are enforceable, 


_ The principal consideration where the object mentioned 
does not exhaust the corpus of the fund is to find out whether 
there was a general testamentary intention or purpose. Even 
though the object may be specified and the bequest otherwise 
definite if the law will not allow the application of the fund for 
the purpose, it may be that the Courts are not at liberty to infer 
a general testamentary intention in favour of Charity in genera] 
and to direct the application of the property to other purposes 
of a charitable kind. That was in effect the decision in 
Doraiswayni Pillai v. Sandanathammal 5 to which the learned 
vakil drew our attention. In that case the properties were 
endowed for a chatram which the testator intended to build. 
Before his death the chatram was not built. The learned Chief 
Justice and Coutts Trotter, Į., came to the conclusion that as the 
4, (4899) I. L RB. 23 Bom, 785. P.C. 

9, (1805) 10 Vesey Jun. 522 at 540=32 E, R, 947. 


g (1907) I. D. R. 80 Mad. 384017 M. L. J. 379. 
4. (1917) I. L. R, 89 All. 811. 5. (1915) M. W. N. 478. 
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object for which the endowment -was made had failed, the 
property lapsed into the residue. But here, as I pointed out 
already, the places wherein the charities are to be performed are 
in existence. 

In recent years the English Courts have viewed with less 
disfavour similar bequests to charities. In Wordie’s Trustees v. 
Wordie 1, it was held that “a bequest to such charitable 
institutions or societies which existed for the benefit of women 
and children requiring aid or assistance of whatever nature but 
the said institutions and societies to be under the management 
of Protestants” was not void for uncertainty. Again in 
Cameron's Trustees Vv. Mackenzie 2, a bequest of residue to 
trustees to distribute the same among such charitable institu- 
tions, persons, or objects as they might think desirable was 
held enforceable And in Bannerman’s Trustees v. Bannerman 8, 
a power in favour either of religious cr charitable institutions, 
one or more, conducted according to Protestant principles was 
held good. The primary rule is to ascertain whether the object 
aimed at by the testator could be carried out without making 
a new will for him. Although there may be vagueness in the 
selection of the places or in the allocation of the funds, so 
long as it is ascertainable that the testator hada particular 
object in view and that he intended the funds left by him 
should be appropriated to that object, Courts are bound to see 
that the persons appointed by the testator do not misappro- 
priate the funds. The Corporated Society v. Price *, Bunting v. 
Marriott 5, Piscoe v. Jackson 6 and Attorney-General v. Lawes T, 
all show that if the Court cah ascertain that there was a general 
charitable intention, the fact that the particular object for 
which the charity was intended did not exist or that the fund 
intended for that charity could not exhaust the whole income 
will not be any reason for holding that the bequest failed either 
wholly or in part. As was pointed out in Loscombe v. Wintring- 
ham 8 if it appears that the donor intended that in any event 
the fund should be devoted to charity and that a particular 








(1915) Session Oases (So.) 318, 2. (19165). Session Cases (So.) 318. 
(1915) 5 0, 398. , 4. 1J.and Lat. 498. 

(1854) 19 Beav. 163==52 E. R. 311. 6. (1887) 35 Ch. D. 460. 

(1849) 8 Hare 32=68 E. R,°261. 

(1850) 18 Beav. at page 87=51 E. R. 84. 
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institution was named merely as the channel by which that 
intention was to be effected, the whole fund will be regarded as 
having been dedicated to charity and the Court will proceed to 
carry out the intention of the testator on the principle of 
Cy pres. The desicion in Salebhai Abdul Khader v. Bai 
Sa'iabu 1 is to the same effect. My conclusion on this part of 


the case is that there isa general charitable intention in the 


will of Alavandar that the property left by him should be 
appropriated for the performance of charities in the three 


temples already mentioned, and therefore no part of the bequest 
fails for want of definiteness. 


There is also another consideration which induces me to 
hold that the bequest is valid. Exhibit A (1) and B, two state- 
ments made by the testator, show that he intended to make a 
will like the present one and that he intended by that 
will to bequeath properties to the charities. Mr. Rangachariar 
objected to receiving these two documents in evidence. I 
think both the documents were properly admitted by the lower 
Court. It may be the suggestion of Mr. T. R. Ramachandra 
Aiyar that Exhibit A (1) should be regarded as a codicil is 
somewhat far-fetched. The citation from Jarman on Wills Vol. I 
page 35 that even answers to interrogatories may be regarded as 
a codicil or will may not apply to testamentary dispositions in 
this country. Under the Hindu Wills Act and the Indian Succes- 
sion Act it is doubtful whether such. informal declarations could 
be regarded as testamentary. But I think Exhibit A (1) is ad 
missible in evidence under S. 32 cJause (7) of the Evidence Act. 
It is a statement taken by the Sub-Registrar in the house of the 
testator before registering the will, and it was made two days 
after Exhibit A. [think the language of clause 7 of S. 32 
covers this case. I also think that this statement is part of the 
res gestae and as such receivable in evidence under S. 6 of the 
Evidence Act. As regards Exhibit B it was a written statement 
filed by Alavandar in a suit brought against him to declare that 
part of the properties and some other properties did not solely ° 
belong to him. In his written statement he said that he had 
acquired the properties for the purposes ofa charity and that he 
intended to make a testamentary .disposition in that behalf. 





1 (1911) I. L. R. 36 Bom. 181. 
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This is certainly a statement which was opposed to the pecuni- 
ary interest of the person making it and as such it comes under 


S. 32 (3) of the Evidence Act. Reading Exhibits A (1) and B- 


with Exhibit A I am of opinion that the testator had a clear 
testamentary intention in favour of charity. $ 

The next point for consideration is whether the trusts dec- 
lared by the testator are public trusts or only private trusts as 
contended for by Mr. Rangachariar. I have already pointed 
out that the use of the word “thaligai’ should not mislead us. 
The charities were intended to be performed in three public 
religious institutions. The object was to feed the devotees. 
I fail to see how this can be regarded as a private trust. 
The decision in Sathaptayyar v. Periaswami1 which related 
to agift by the then Zamindar of Sivaganga to his own 
religious preceptor with a view to the property being utilised 
for a special purpose has no bearing upon this question. In 
that case it was held that the gift was primarily to the precep- 
tor and there was only a direction or a suggestion that the 
property should be appropriated in a particular manner, and 
that consequently the beneficial interest vested in the preceptor. 
Nor has Trimbak v. Lakshman? ‘any bearing on the present 
question. In Sri Rangachariar v. Pranathaharthihara Chariar 8, 
the grant was to a person and an objéct was specified. It 
was held that:it was not a public trust. These authorities 
are not applicable to cases where there is no bequest to 
any individual but only to charity. 


Before dealing with the question as to how the funds shall 
be appropriated, I might deal with the contention of Mr. 
Rangachariar that his client should be the sole trustee. It is 
true that the suit was instituted within six mouths of the death 
of the testator. None the less the evidence in this case shows 
that the personal habits of the Ist defendant are of sucha 
nature as would justify co-adjutors being appointed along with 
him. Moreover I cannot shut my eyes to the fact that the Ist 
defendant claimed in this suit that no part of the property 
should go to the trust. At the same time I am in agreement 
with Mr. Rangachariar that the lst defendant should not be 





1. (1890) I. D. R. 14 Mad. 1. ° 2, (1895) I. L. R. 20 Bom 495. 
8, (1915) 18. M.L T. 192. 
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wholly removed. The best course isto appoint two more 
trustees of whom one at least should be a non-brahmin to co- 
operate with him inthe management of these properties. It 
is desirable also that the 1s{ defendant should be given a salary 
to see that the charities are properly conducted. The details 
of the scheme will be left to the lower Court. 


This brings me to the last question as to whether it’ is 
open to us to direct the application of the income io objects 
other than the performance of Thaligai in the temples. I do 
not at present propose to do anything more than indicate in a 
general way the objects on which the fund may be spent. Ona 
rough calculation the income which is likely to be derived is 
about Rs. 8,000 a year. After paying the expenses of the 
management and the remuneration of the trustee, there may 
be a balance of about Rs. 6,000. In my opinion one-fourth of 
it, namely, Rs. 1,500 should be spent in the three temples, 
Rs. 500 in each, for the purpose of feeding people and conduc- 
ting Utsavams. The balance should be utilized for giving reli- 
gious instruction. Mr. T. R. Ramachandra Aiyar without 
seriously objecting to the allocation of any portion of the in- 
come to education made us understand that such a provision 
in the scheme must not be taken to have been made by consent 
of the parties. As the question regarding the application of 
surplus income comes up before the Courts very often, I pro- 
pose to deal with the jurisdiction of the Court in such matters. 


Although the extent of jurisdiction over temples exercised 
by the ancient kings of the land is not traceable in any of the 
writings handed down to us, there can be no manner of doubt 
that the affairs of religious institutions were directly under the 
contro! of the sovereigns. The Muzerai Department of Mysore, 
and the conduct of Temple affairs in Travancore and Cochin 
all point to the conclusion that the administration of Devas- 
tanams has been and is a department of the State. Even Mutts 
are subject to Government supervision. The mutt properties in 
Mysore often pass into the hands of the Government with a 
view to the more efficient management. There is no reason for 
presuming that a different state of affairs prevailed in ancient 
India. Regulation VII of 1817 states in the pre-amble that “‘it is 
the duty of the Government to provide that all such endowments 
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be applied according to the real intent and will of the 
grantor.” Itis not unreasonable to assume that such a duty 
was inherited from the ancient sovereigns of the land, although 
the notion that the sovereign is bound to administer eccle- 
siastical affairs properly is an English idea as well. In Koutilya’s 
Arthasastra, in the chapter headed “ Replenishment of the 
treasury” some Machiavellian advice is tendered to the king re- 
garding the appropriation of the temple income. The minis- 
ter, like those that served some of the English kings, seems 
to have been concerned only with aiding the king in securing 
money for temporal purposes without reference to the morality 
or the legality of the attempts. I have referred to Chanakya’s 
disingenuous advice to the sovereign only for the purpose of 
showing that the revenues from the temples were intended 
upon rare occasions for the general administration of the land. 
There is evidence that in the days oí the East India Company 
the surplus income from the temple properties was appropriated 
to general purposes. Controversies are still carried on by indi- 
vidual institutions claiming a refund of such income. In more 
recent years the legislature has enacted a law (Vide the Tirupathi 
Devastanom Act) authorising the utilisation of a portion of 
the temple income for the purpose of advancing secular educa- 
tion. Courts have sanctioned expenditure for imparting instruc- 
tions in Sanskrit and Tamil (Vide the Scheme for the Rames- 
varam Devastanom). I see no reason for holding that these 
instances have been considered by religious devotees as amount- 
ing to a misapplication of the temple income. A remarkable 
letter by the Rajah Sarabhojt-of Tanjore dated the 28th January 
1801 addressed to the then British Resident shows in what 
spirit and with what intents religious charities were gifted 
and administered. After referring to the fact that persons 
from all over India travel by foot to Ramesvaram where 
chatrams have been built, the letter says, “For the accommoda- 
tion of these travellers principally, the chatrams have been 
established and to each of them a pagoda, choultries and schools 
are annexed.” Then the nature of the charities is explained. 
Then follow these sentences: “In each chatram, a teacher to 
teach the four Vedams is appointed and a school-master and 
doctors skilful in the cure of diseases, swellings and the poison 
of reptiles. All the orphans of strangers who may come 
65 
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to the chatram are placed under the care of the school- 
master. They are also fed three times a day and once in 
four days they are anointed with oil. They receive medicine 
when they require it. Clothes are also given to them and the 
utmost attention paid to them. They are instructed in the 
sciences to which they may express a preference and after 
having obtained a competent knowledge of them the expenses 
of their matriage are defrayed.” The above extract explains 
with what eye ancient kings looked upon the dispensation of 
charities. 

I have been at pains to find out whether the Hindu Sastras 
countenance the distinction between religious and charitable 
purposes. My research shows that in India, religious purposes 
have been considered only as a branch of the charitable purpose. 
Jaimini in his sutras says Aag aF: Dharma 
or charity is that which is ordained.” K. L. Sarkar in his 
Mimamsa Rules of Interpretation rightly points out that this 
ordaining is not from the Vedas alone, it may be from the 
Smritis and some of the accepted Itihasas and Puranas as well. 
When the Tanjore Rajah in providing for the safe conduct and 
comforts of the pilgrims considers that education is a form of 
charity which would enable the donor to attain salvation, he 
interpreted truly the Shastraic injunctions in this behalf. Vai- 
dyanatha Dikshitar, who has in his monumental work prescrib- 
ed the duties of householders, discusses at some length the form 
and nature of charity best calculated to lead a man to Heaven. 
He first quotes a very well known text from the Taittiriya 
Upanishad on the excellence of Dharma : 

aAA aA gar RARA | 
x x x * 
alt aa Sais deer aaa u gÀ. 
Then he quotes a very few apt Slokas from Manu. 

Soqrecraaraest ATT 2 FAT ATT | 

afaadg qarat fared aS AE N 

frais ma aga aRar I 

Aag SA: ATT N : Il 

HAUSA pAg THT | 

waa Wat gare aged FT AKA a AT. 
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In the matter of Dana the Vedas say thus: “ All beings 
praise Dana. a * aK x xx 
Everything rests on Dana. Therefore it is said that Dana (gift) 
is the noblest and the Supreme.” 

Manu says :—There are three classes of the highest gift: 
the gift of cows, land and Saraswati (learning). But among 
these vidyadanam (gift of learning) is more praiseworthy than the 
others. In learning, Paravidya (knowledge relating to the Para 
Brahman-Supreme Spirit) is considered to be superior. And 
therefore Swarga (heaven) and Moksha (Salvation) are vouchsafed 
to the donor of such knowledge. 

He who imparts knowledge to the ignorant or constructs 
rest houses attains the same merit as a person who has gifted 
land.” 

From the above extract it will be seen that among all the 
commendable gifts the gift of a cow, of a piece of land and of 
education are considered to be the noblest. Of these three, the 
gift of education is more praiseworthy than the other two. In 
education, “that which imparts to the donee a knowledge of the 
Supreme is to be preferred.” It is clear from the above Smriti 
text that Manu regarded Vidya Dharmam or gift of education of 
any kind as conducive to salvation. His preference of Para- 
vidya, education relating to aknowledge of Para Brahman shows 
that in his opinion every endeavour to remove ignorance and to 
infuse light is acceptable to God. In the face of such a pro- 
nouncement, it would be absurd to argue that a general gift by a 
devotee intended as a propitiatary offering to God would bemis- 
spent if a portion of it is utilised for secular education. The final 
scheme approved by the District Board of Tanjore for the utili- 
sation of the surplus funds shows that they carried out the letter 
and spirit of the instructions given by Rajah Saraboji in the 
letter already referred to. What the District Board and the 
Legislature have done is not beyond the competence of Courts 
which act as the sovereign’s delegated authority in conserving 
and properly administering charitable gifts. 

‘The difficulties we are experiencing are traceable to the 
constitution of committees under Act XX of .1863. The 
supervision of the sovereign power ceased and with it, the 
power to apply the surplus income to purposes most conducive 
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to the general welfare and comforts of the devotees. The first 
committees applied their minds to conserving the income and 
to spending it on rituals and ceremonials which the common 
people most desired. They were not given the powers which 
the sovereign exercised. The Act was so drawn up as to leave 
most essential matters unprovided for. The earlier trustees 
owed their appointments, in not a few cases, to the accident of 
being temporarily in charge of the affairs of an institution. The 
result has been disastrous. When an effective law is administered 
by a person anxious to be maintained as trustee, and who feels 
that he is responsible to no one, there is bound to be speculation 
and mismanagement. The multiplication of Utsavams is more 
due to a desire to find channels of expenditure which might 
give a profit to the spender than to serve the legitimate wishes 
of the devotees. Moneys have been recklessly allotted to these 
tamashas, not in a few instances, to the detriment of the more 
legitimate ceremonials in the temple. I am glad that it has 
been recently ruled that money borrowed for fire-works is not 
chargeable on the trust. See Adiraja Arsu v. Sheikh Budan 
Sahib 1. 1 do not believe that sane men would seriously advance 
the theory that it is more pleasing to God that moneys should 
be spent in fire-works aad in engaging dancing-girls than in im- 
parting education to the sons of the devotees. There can be no 
manner of doubt as to the wishes of the people on such matters. 
But we have unfortunately a machinery for the administration 
of religious institutions which give scope for abuses of a serious 
kind on the part of those entrusted with the management of 
such institutions. ` 


The Hindu Shastras, as I pointed out, attach great impor- 
tance to the imparting of knowledge. True religiousness, 
according to Hindu notions, is possible only to those who are 
learned. I fail to see why the application of temple income to 
the promotion of knowledge, which in the main must lead a 
man aright, should be considered improper. No doubt when 
a devotee earmarks the offering for a particular purpose, it is 
not open to the authorities to divert it to other purposes. Even 
here when the purpose is legitimately satisfied by the applica- 
tion of a portion of the income, the balance can be devoted to 


a 











1. (1917) 34 M. L. J. 358. 
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the promotion of useful knowledge. But in the vast majority of 
cases where the offerings are contributed without any set pur- 
pose, the management will be justified in applying them to 
purposes connected with the diffusion of knowledge. A suffi- 
cient portion of the income may be spent on spectacular 
demonstrations which attract and please the ordinary worship- 
pers. He often desires that the deity should have such accom- 
paniments to festivals and ceremonies as would please the eye 
and give an air of magnificence and of sumptuousness. But 
panderings to such cravings should have limits. I do not say 
that a puritanic standard of religiousness should be imposed. 
But it is not the function of the managers to encourage ob- 
servances which have no connection with the fundamentals 
of religious worship. In very many instances, expenditure 
on tamashas produce the opposite effect. The worship of the 
deity is lost sight of, in the desire to witness the amusements ; 
and not unfrequently, vice is encouraged and spread by 
these practices. I have no, hesitation in saying that the 
modern developments regarding processions lead the people 
far away from the paths of religion and are calculated to bring 
it into disrepute. I think there is nothing in the religion of 
the Hindus, in their traditions and in the consciousness of the 
people, which will compel Courts to respect prejudices which 
sap at the root of religion and which pervert and not advance 
its precepts. Therefore whenever the grants made to religious 
institutions are not earmarked or, if earmarked, are not intended 
to exhaust the recurring income and whenever they are made 
as a general thanks offering; it is proper and legitimate to direct 
their application to the promotion of knowledge. 


There is one other aspect of the question. The donations 
made to a deity often take the strictly legal aspect of charity as 
understood by English lawyers.- Grants for feeding the devo- 
tees, for giving them shelter, for giving them water are made 
in connection with religious institutions. Grants are frequent- 
ly made to reward persons who chant the Vedas or the pra- 
bhandum when the Utsavams are in progress. I cite these ins- 
tances to show that in the eyes of a donor, the feeding of the 
poor and the encouragement of educated men are regarded as 
purposes gratifying to the deity. If that is so, how cana 
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Management be charged with misapplication, if it uses the sur- 
plus funds to enable young men to gain knowledge or to give 
them food while reading in schools and colleges. In England 
it has been held that the advancement and propagation of edu- 
cation and learning are charitable purposes. See Whicker v. 
Hume 1, I think this principle is applicable with greater force 
to Indian conditions, In Thompson v. Thompson 2? it was held 
that where the gift is general and indirect, its application to 
provide a fund for unsuccessful literary men would be valid. 
Where the relief of poverty is the object of the donor it has 
been held that the object can be effectuated by the apprenticing 
of poor children or by giving pensions to destitute men. See 
Attorney-General v. Minshull 8 and Attorney-General v. Wansay 4 
In Hstlin, In re Prichard v. Thomas 5 appropriation of such 
funds for founding homes for lady teachers was upheld. In 
Hall v. Derby Sanitary Authority 6 the establishment of orphan- 
ages from such funds was held to be proper. 


Further as pointed out by Mr. Ganapathi Aiyar in his 
Hindu and Mahomedan Endowments, page 58, the Shastras do 
not drawa sharp line of distinction between religious and 
charitable grants. The word ‘poorta’ which signifies pious acts 
Open to all classes of society connotes both religious and chari- 
table acts. See also West and Buhler pages 206 and 207. It 
would therefore be idle to impute to Hindu devotees an inten- 
tion that in making offerings or donations they contemplated 
purely religious purposes as opposed to charitable purposes. 


I have thus far endeavoured to show that the trustees of a 
temple would be acting well within their powers in using 
temple income to promote knowledge. As regards the func- 
tions of the Court in such matters, there can be no doubt. I 
pointed out in Sitharama Chetty v. SirS. Subrahamania Avar 7 
that the Courts in this country have inherited the jurisdiction 
of the Chancery Courts in England. In a Tinnevelly case 
Chidambaranatha Thambiran v. Nallasiva Mudaliar 8 which I 
decided sitting with the learned Chief Justice, I held that just 


i. (1858) 7 H.L, 0. 124. 2. (1844) 1 Col. 881. 
3. (1798) 4 Vesey 11. 4 (1808) 15 Vesey 231. 
5. (1908) 72 Law Journal Ch. 687. 6. (1886) 16Q. B. Dn. 163. 


7. (1915) I. D.R. 89 Mad. 700=80 M, D. F. 29, 
8. (1917) I L.R. 41 Mad, 12483 M. L. J. 357. 
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as a Court of Chancery would not allow a trust to die for want 
of a trustee, so also Indian Courts have ample powers to give 
directions towards the application of the trust income even 
though the trustee may not himself be competent similarly to 
apply it. The doctrine of cypres should receive as extended an 
application as possible so as to give effect to the true intent 
and aim of the donor. His lapses, his ignorance and his 
failure to understand the situation should not fetter the Courts 
so long as the purposes specified by him are not. violated. 


It was pointed out in 3 Hare 32 the jurisdiction of the 
Courts of Chancery should be exercised with a view to prevent 
the failure of the donation altogether. Courtsin this country 
should act on the same principle. 


In the present case I have held that there is general chari- 
table intention. The mode of carrying it into effect is not 
provided for with any certainty. It would be absurd to suggest 
that the Rs, 600 should be wholly spent in Thaligais. The truth 
is that the donor intended that his earnings should be spent 
in the temples without taking care to provide how they should 
be spent. His mention of Thaligai was meant to be illustrative 
and not exhaustive. The evidence to which Mr. Rama- 
chandra Aiyar drew our attention shows that in his life-time, 
Alavandar spent monies for other religious purposes than 
giving Thaligats. Very likely the testator did not expect such a 
large income from the properties, He was not educated enough to 
give the necessary directions in his will for the proper allocation 
of the income. That duty can be performed by the Court. As 
was pointed out in Ommanney v. Butcher 1, courts have often 


to supply defects of this nature in a trust bequest. Again when ~ 


the mode indicated by the donor cannot reasonably exhaust the 
income, the doctrine of cypres can be invoked. 

In England, the appropriate mode of effectuating a charita- 
ble trust is by sanctioning a scheme. The case law on the 
point is thus summarised in 4 Halsbury, paragraph 316. As 
this judgment has already become lengthy I shall content 
myself by extracting the passage here “A scheme is generally 
necessary on any cypres application of a charitable trust unless 
the trust is altered merely in detail.” 








1. (1823) Turn, and R, 260, 
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Schemes are also required when the trusts of the instrument 
of foundation are ambiguous or insufficient and no particular 
objects are defined, or where there are no trustees, or the trustees 
are dead or refuse to act or where there has been an increase in 
the revenue of the charity, or the persons managing the charity 
have misapplied its property, or where for any other reason it is 
sought to be expedient to regulate the administration of the 
charity.” | 

In my opinion S. 92 of the Code of Civil Procedure gives 
Indian Courts similar powers. In the present case, the scheme 
should be of such a nature as to give effect to the expressed 
intention of the testator and to apply the surplus income for 
educational purposes. Without unduly fettering the discretion 
of the lower Court, I may indicate the main lines on which the 
scheme should be framed. 


(a) An establishment for collecting the income should be 
sanctioned, not exceeding Rs. 500 a year. 


(b) The 1st defendant should be paid Rs. 40 a month for 
superintending the charities. 

(c) With him should be associated two more trustees of 
whom one at least should be a non-Brahmin. 


(d) Rs. 1,500 out of the net income should be spent in 
Thaligais, Utsavams, Rs. 500 in Tiruvedanthai and Mahabali- 
puram to be spent on the Tirunakshatram day, and Rs. 500 to 
be utilised for purchasing prasadam in Tirupathi during 
Bramotsavam to feed non-Brahmin, worshippers. 

(ec) The balance should be spent for giving religious 
education in Tamil prabhandum to non-Brahmin students. 


With these suggestions the appeal is dismissed. Costs of 
both parties in both Courts will come out of the trust fund. 


A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. JUs- 
TICE NAPIER. 


Abdur Samad Sahib .. Appellant™ (Plaintiff.) 
v. 

Chinnathambi Sahib alias Gulam ... Respondents (Defend- 

Mohideen Sahib and others en anis 2to6 and 8 


and 1, 9,10,11 and 
7th Defts. L. R.) 


Mahomedan Law—Inheritance—Residuary heirship—Limits of-—Great grand- 
father’s great grandfather's descendant in agnate line—Daughter's son—Preference. 


Under the Mahomedan Law, agnates however remote are entitled to inherit as 
residuaries in the absence of nearer agnates and residuary heirsbip is not 
confined either to the grandfather’s descendants or to grandfather's grandfather's 
descendants but extends to the agnate descendants ofa ‘“‘true’’ grandfather 


however high in scale, 
The examples given in the texts are illustrative and not exhaustive. 


Held: a descendant of the great grandfather’s great grandfather of the 
deceased in the agnate line is a residuary heir under the Makomedan Law and is 
entitled to succeed to the deceased in preference to his daughters’son., 


Second appeal against the decree of the District Court of 
Tanjore in O. S. No. 235 of 1916 preferred against the decree 
of the Court of the Subordinate Judge of Negapatam in O. S, 


No. 5 of 1915. 
T., R. Ramachandra Aiyar, and N. M. Malim Sahib, for 


Appellants. 
T. V. Venkatarama Aiyar R. Kuppuswami Aiyar, and V. 


Pattabhirama Aiyar, for Respondents. 
The Court delivered the following 
Judgment :—The plaintiff is the appellant. The geneo- 


logical tree found at page 16 of the printed papers is admitted 
to be correct and I shall reproduce it here for easy reference. 





* S A. No, 1512 of 1917. 14th August. 1918. 
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On one question of fact which was in dispute in this case, 
namely whether plaintiff was appointed by his maternal grand- 
father Syed Peer Mahomed Sahib to the office of Kalibath, I 
take it that the lower appellate Court finds against the plaintiff 
in the negative, and that finding being a finding of fact is 
binding on us in second appeal. I shall, now assume (without 
deciding) the validity of the plaintiffs contention that his 
maternal grandfather Syed Peer Mahomed Sahib who held 
Kaliba office till 1913 for more than 30 years was the full and 
sole owner of that office at his death and that it was a heredi- 
tary office to which Peer Mahamed Sahib’s heir was entitled to 
succeed. On that assumption, the question of Mahomadan 
Law which arises for decision is whether the plaintiff (the 
daughter's son of the last holder of the office) is entitled to 
inherit it as the nearest kindred or whether the 1st defendant 
who is descended from the great grandfather's great grand- 
father of the deceased in the agnate line, as residuary, the 
next heir, ‘Lhe plaintiff's contention is that the great grand- 
father’s great grandfathers descendant is nota residuary heir 
at all under the Mahomadan Law it being admitted by him 
that the residuaries inherit under the Mahomadan Law in 
priority to distant kindred. The contention of the appellant is 
that agnates who are descended from an ancestor more remote 
than the grandfather’s grandfather are not residuaries in their 
own right according to the Mahomadan Law. So far as the 
descendants of the grandfather’s grandfather are concerned, he is 
obliged to make the admission that they are residuaries because 
even the original texts relied on by him (from the Durrul 
Mukhtiar Sirajya and Fatwa Alamgiri) do mention the descen- 
dants of the grandfather’s grandfather as residuaries. As 
regards the descendants of remoter ancestors, we have got two 
direct decisions one (so long ago asin 1805) in Shah Ilahi 
Buksh v. Shah Karim Ali Sudder 1 and the other in Muhamed 
Haneef v. Mahomed Masoon and others ə. These decisions 
interpret the texts of the Mahomadan Law as laying down that 
agnates however remote are entitled to inherit as residuaries in 
the absence of nearer agnates, that residuary heirship is not 
confined either to the grandfather's (father’s father’s) descen- 
dants (as argued in some cases) or to grandfather’s grandfather’s 


1. (1805) 8. D. A. Reports Bengal, Select Report,page 131, 2. (1874) 21 W.R. 871, 
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descendants but extends to the agnate descendants of a “ true” 
grandfather however high in scale. (In those two cases the 
right of a person descended from a remoter ancestor than the 
grandfather's grandfather was upheld). .The learned Judges 
evidently treat the examples given in the texts (which extend 
only up to the grandfather’s paternal uncle’s descendants as 
merely illustrative and not exhaustive. All the notable text 
writers including Bailee, Ameer Ali, Sarcar and Wilson (See the 
table at page 291 of Wilson’s Digest, 4th Edn.) adopt the same 
interpretation of the texts. In two decisions of this court also 
(Mohideen Ahmad Khan v. Sayyad Mohamed 1 and Indian 
Jurist old series) the same interpretation is followed. The 
word grandfather seems to be used to indicate an ancestor 
in the paternal line however remote in the Mahomadan Law 
books just as the word ‘“‘pita maha” in Sanscrit is used to 
denote even the remotest ancestor of man, Brahma himself. I 
do not think I am competent to pass criticisms on all the above 
Mahomadan Law authorities and the criticisms we have 
listened to from Mr. T. R. Ramachandra Aiyar on them 
have not satished me that they fell into any error in 
formulating their considered opinions as above. Following 
them, I hold that the first defendant though descended from 
the great grandfather's grandfather of the propositus is, (as an 
agnate descended from the nearest ancestor of Peer Muhamad 
who has left descendants in the male line) to be preferred as 
Peer Muhamad Sahib’s heir tothe plaintiff who is only a 

daughter's son (a cognate) and who comes therefore among the 
inferior class of distant kinsmen. I shall repeat that it is un- 
necessary to decide whether the Kalibath office was really a 
hereditary office in the hands of Peer Mahomed as the plaintiff’s 
suit fails even if it was so. The second appeal ts therefore dis- 
missed with costs, two sets. 


The memorandum of objections is dismissed. There wil] 
be no costs. 
A:S. Va 


Duta 


1. (1862) 1 M. H.O. R. 92. 
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PRIVY COUNCIL. 


PRESENT:—VISCOUNT CAVE, LORD PHILLIMORE, SIR] OHN 
EDGE, AND Mr. AMEER ALI. 


[On Appeal from the High Court of Judicature at Fort 
William in Bengal.] 


Mussammat Bhagwat Koer and Ragheshvar 
Indar Sahi, Minor, by his Guardian Debi 
Prasad ... Appellants. 


v 


Dhanukdhari Prasad Singh and another ... Respondents. 


Hindu Law—Widows estate~Doctrine of self-effacement—Renunciation by 
widow, how effected. 


A Hindu widow can renounce the estate in favour of the nearest reversioner, and 
by a voluntary act efface herself from the succession as effectively as if she had then 
died. 


Such self-effacement can be effected by any process whereby there is a bona fide 
and total renunciation of the widow’s right to hold the property. 

Where therefore a widow compromised with the reversioner her claims to her 
husband’s estate and the documents of compromise were drawn up on the footing, 


not that the widow surrendered her right, but that she admitted that it did not 
exist, 


Held, that the widow was precluded from asserting any further claim against 
the estate, and that such estate vested absolutely in the reversioner. 

This case (Privy Council Appeal No. 117 of 1917) was one 
of three consolidated appeals from the Calcutta High Court, 
which in this case affirmed a decree of the Subordinate Judge 
of Saran. 


The facts leading up to the litigation are set out in their Lord- 
ships judgment. The two connected appeals involve only questions 
of fact andthe application of well-known principles. The present 
suit referred to the estate of Jugal Kishore Singh, and the question 
arose in it as to the effect of a compromise made in 1874 between 
Anandi Koer, his widow, and Mahabir, the son of his surviving bro- 
ther Bachchu Singh. 


After Jugal Kishore’s death in 1872 Bachchu applied for a certifi- 
cate to collect debts due to the estate, alleging that he was joint with 
Jugal Kishore. Anandi Koer opposed, alleging that they were separate 
and that she was entitled to succeed for a widows estate. The 
District Judge decided against her, and gave the certificate to Bachchu’s 
son Mahabir. Bachchu himself having died pendente lite Anandi Koer 


— Seine 








* P. ©. A. No. 100 of 1916, 181 of 1916 ; 117 of 1917. 
19th, 20th, 22nd, and 23rd May and 30th June 1919, 
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could have contested this decision in a regular suit ,but acting through 
her brother and attorney Dukharan she accepted it, and in considera- 
tion of certain property being given her for life for her maintenance, 
agreed not further to contest the matter. The agreement was duly 
carried out. 


In 1894 Mahabir died, leaving a widow Musammat Bhagwat 
Koer, (the first defendant-appellant). Anandi Koer died in 1904. In 


1906 Musammat Bhagwat Koer adopted Ragheshvar Indar Sahi (the . 
second defendant-appellant) as son to Mahabir. 


The respondent Dhanukhdhari Singh in this suit claimed Jugal 
Kishore estate from Bhagwat Koer and her adopted son. He alleged 
that Jugal Kishore separated from his brothers in 1864 and that the 
title to his estate, after Anandi Koer’s death in 1904, vested in himself 
as reversioner. It was admitted that he was reversioner both to Jugal 
Kishore and to Mahabir. The defendant contested his suit on the 
plea, inter alia that Anandi had completely surrendered her estate in 
1874 to Mahabir, and that the latter thereupon became absolute 
owner. 


The Subordinate Judge found that Jugal Kishore was Separate at 
his death: and that the compromise of 1874 was brought about by 
cotruption and was not binding on Anandi. 


He decreed the suit, and an appeal to the Calcutta High Court 
(Chitty and Teunon, JJ.) was dismissed. With reference to defendants’ 
contention that Anandi Koer Had surrendered her estate to Mahabir 
the learned Judges observed as follows : 


‘ There is no proof on the record that Anandi Koer was ever a 
party to the document which was executed in her name by Dukharan. 
Apart from that, the document in ftself does not, in our Opinion, 
amount to such a surrender or relinquishment as the defendants ċon- 
tend, It amounts simply to an admission that the three brothers were 
joint, an admission which clearly would not, in any way, bind the 
plaintiff even if it had been made. No doubt, Anandi Koer who lived 
for some thirty years after these events, was content to receive the 
maintenance which was accorded to her by Mahabir Prashad, but 
there is nothing to show that she ever had any independent advice or 
was ever really informed of her true rights in the matter. This cir- 
cumstance, therefore, is not of very much importance. We agree, 
therefore, with the Subordinate Judge that there was no surrender or 
relinquishment on the part of Anandi Koer, which would have the 
effect of accelerating the inheritance afd of completing the title of 
Mahabir to the whole estate. Nor, for the reasons above Stated, can 
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it be regarded as a family arrangement which would have had the same 
effect.” 


On the present appeal 


De Gruyther K. C. and Dube, for appellants, submitted that the 
Courts below had concurrently found that Jugalkishore Singh separat- 
ed from his brothers about 1864, and died separate. That being so; 
Anandi Koer succeeded him for her life. Mahabir Singh was the next 
reversioner. Anandi Koer surrendered the whole of her estate to Maha- 
bir, and thereby accelerated the reversion and made himabsolute owner. 
She and the nearest reversioner together represented the whole interest 
in the estate. A Hindu widow can surrender her whole interest to the 
nearest reversioner: Rangasami Gounden v. N achiappa Gounden t. 


In this case Anandi Koer did so surrender her whole interest. 


This clearly appears from the terms of the document executed on her 
behalf: there was no reservation of any kind. 


A surrender by a Hindu widow is effective although she is granted 
maintenance out of the estate: Noferdoss Roy v. Modhu Soondari 
Burmonia 2, 


The doctrine of surrender under the Hindu Law requires that the 
right of the widow should cease: itis just as if she died: the rever- 
sioner takes the estate not merely when she dies, but when her title is 
extinguished by renunciation, re-marriage, or any other way: Debi 
Prasad v. Golap Bhagat 3. 


There is no evidence that the Rs. 3,000 mentioned by the Subor- 
dinate Judge was paid as a bribe to Dukharan: the only evidence is 
that it was paid for Anandi Koer’s credit. We do not contend that the 
mere exclusion of the deed by Dukharan is conclusive : but we say 
that Anandi Koer being entitled and having in compromise of proceed- 
ings taken maintenance there was a relinquishment in Hindu Law 
which vested the whole estate in Mahabir. 


Upjohn K. C., Sir W. Garth, K. C. and Parikh for respondents : 
What Anandi Koer is said to have donein 1876 could not possibly 
amount to surrender of her right and title to the estate. In the first 
place she did not herself execute the document, and there is nothing to 
show it was her act. She being a Pardahnashin, it was necessary to 
prove that she fully understood the meaning and effect of the deed. So 
far from this being the case, it has been found that her brother was 
bribed to execute the document. 


uE A O E A 
1, (1918) 36 M. L. J.498=I. L. 'R. 46 1- A.72. 2 {1880)L L. R.5 Cal. 732. 
8. (1913) I. D. R. 40 Gal. 721 ab pp. 728, 762, 771, 781, 
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But even if the document be good it ts nothing but an admission 
by Anandi of Mahabir’s title on the ground that Jugalkishore was joint 
with Bachchu. Such an admission by the widow cannot possibly bind 
the reversioner. The decision of the District Judge was under Act XXVII 
of 1860 and is not res judicata. Only a decision obtained ina fair 
trial against a Hindu widow will bind the reversioner. Chaudhri Risal 
Singh v. Balwant Singh }. 


A mere admission will not bind, especially when, as here, 
such admission is found to be contrary to fact. 


There is nothing to show that Anandi knew or believed that she 
was the owner, and that as such owner she was relinquishing in favour 
of the reversioner : on the contrary she was acting, if at all, under the 
belief-that she had no title and it is impossible to say what she would 
have done had she known her real position. 

Dube, in reply : The document of 1874, coupled with the conduct 
of Anandi Koer for more than 30 years, established that she know- 
ingly surrendered her entire estate.in favour of the nearest reversioner. 
Disclaimer or renunciation in favour of the nearest reversioner by a 
Hindu widow has the same effect as her death or as her adopting : 
Nobokishore Roy v. Hari Nath Roy 2, Challa Subbiah v. Palury.8. 


By relinquishing her estate in favour of the reversioners the widow 
creates in them a present indefeasible right. Debi Prasad v. Ghlap 
Bhagat 4. E os 
= Their Lordship’s judgment was delivered (June 30, 1919) 
by 
Viscount Cave.-—These are consolidated appeals against 
three decrees of the High Court of Calcutta dated the 22nd 
May, 1913, two of which affirmed decrees of the First Subor- 
dinate Judge of Saran dated respectively the 17th March and 
the 12th May, 1910, while the third modified a decree of the 
same Court dated the 18th July, 1910. 


The facts leading up to the litigation may be shortly stated 
as follows : Srikishun Singh, Bachchu Singh and Jugalkishore 
Singh were three Hindu brothers governed by Mitakshara law 
and possessed of considerable properties in the districts of 
Saran and Gaya andin Oudh. Jugalkishore died on the 5th July 
1872, without issue, leaving a widow Mussummat Anandi 

1. (1918)D.R.45LA.168;86M.0.95.57. 


9. (1884) I. L. R. 10 Cal. 1102, 1108-2, 
g, (1908) I, L. R.81 Mad, 446. 4, (1918) I.E, R- 40 Çal. 721 at p. 779, 
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Koer; Srikishun died on the 18th July, 1872, without male issue 
leaving a widow. and two daughters; and Bachchu died on the 
9th February, 1874, leaving a son, Mahabir Singh. 


After Jugalkishore’s death Bachchu applied to the District 
Judge of Saran, under Act XXVII of 1860, for a certificate to col- 
lect debts due to the estate of Jugalkishore, alleging, that the 
three brothers had been joint in estate and that he was entitled 
as survivor to Jugalkishore’s estate. This application was oppos- 
ed by Jugalkishore’s widow, Anandi Koer, who claimed that a 
partition between the three brothers had been effected in the year 
1864 and accordingly that at the date of her husband’s death 
the brothers were separate and she was entitled to succeed to 
her husband’s estate. Bachchu died while this dispute was pend- 
ing but in the result the District Judge decided that the alleged 
partition had not taken place and accordingly that the three bro- 
thers were joint, and granted the certificate to Mahabir. This 
decision, being given only upon a question of respresentation, 
did not preclude Anandi Koer from raising the question of 
title‘again in a suit properly instituted for that purpose; but in 
fact Anandi, acting through her brother and attorney, accepted 
the decision and executed an agreement dated the 17th May, 
1874, agreeing, in consideration of certain property being allot- 
ed to her for maintenance during her life, not further to contest 
the matter; and thereupon Mahabir took possession of the 
estate. This transaction, the effect of which is in dispute, 
will be referred to at greater length hereafter. 


Mahabir died on the 21st June, 1894, leaving no issue 
but leaving two widows, the defendant Mussummat Bhagwat 
Koer and Mussummat Rupkali Koer, the latter of whom was 
then enceinte and gave birth,’on the 11th October, 1894, to a 
daughter named Ramdulari Koer. Mahabir before his dea th 
executed a will (to be referred to later), probate of which 
was, on the dth January, 1895, granted to his two widows. 
The posthumous daughter, Ramdulari, died on the 4th June, 
1895, her mother, Rupkali, on the 8th February, 1899, and 
Anandi, the widow of Jugalkishore, on the 4th August, 1904. 
On the 13th February, 1906, Bhagwat Koer, the surviving 
widow of Mahabir, purporting to act under a power conferred 
upon her by her husband’s will, adopted the defendant 
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Raghesbwar Indar Sahi as his son and executed in his favour 
a deed of adoption dated the 17th February, 1906. 

The plaintiff Dhanukhdhari Prashad Singh is the nearest 
reversionary heir to Jugalkishore and Mahabir, and claims to 
be entitled to their estates; and on the 20th August, 1907, he 
instituted the three suits out of which these appeals arise 


- against the surviving widow and the alleged adopted son of 


Mahabir in the Court of the First Subordinate Judge at 
Saran. One Ambika Prashad Singh, the purchaser of a yart 
of the property, joined as co-plaintiff in two of the suits, but 
need not be further referred to. The causes of action in the 
three suits are different, and it will be convenient to deal with 
them separately. 

In suit No. 200 of 1907 (out of which Appeal No. 100 of 


‘1916 arises) the plaintiff Dhanukhdhari sued to set aside the 


adoption of the defendant Ragheshwar as invalid and con- 
tended that the power of adoption conferred by the will of 
Mahabir had, in the events which had happened, no operation. 
The terms of that will must now be referred to in detail. ° 
The will of Mahabir, which was dated the 20th Decem- 
ber, 1894, was divided into paragraphs. By paragraph I the ' 
testator, after reciting that he nad then no male issue but had 
two wives living, directed that if any child should be born of 
either wife, or if children should be born of both wives, they 
should after his death become possessors of all his moveable 
and immoveable properties, whether ancestral or self-acquired, 
whereby the name and reputation of his ancestors might be 
perpetuated and the religious merit of his family might be 
preserved. By paragraph 2 he directed that if at the time of 
his death his children should be minors his wives successively 
should act as their guardians and manage the estate. It was 
contended that, although the word “children” (aulad) is used 
in the above two paragraphs, they were in fact intended to 
operate in favour of male children only ; but it is unnecessary 
to determine this question, as in any event the first two 
paragraphs are controlled, so far as female issue are concerned, 
by the third -paragraph of the will. The third and fourth 
paragraphs of the will are in the following terms :— 


“g. If there be no son born of either of my wives and only (a) daughter be 
born, in such a case also the management of the reasat sball be conducted by either 
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the senior or the junior wife whoever may be existing and her (the daughter’s) 
guardianship and training and education shall be conducted as provided in para- 
graph 2. She will have the daughter married in a good family as is the oustom in 
my family. My wives up to the terms of their respective lives shal] remain pro- 
Prietresses and possessors as provided in paragraph 2. After the death of both of 
them my daughter shall become the proprietress, and she shall perpetuate the name 


and reputation of my family by residing in my house and maintaining the same as 
the absolute proprietress. 


“4. I£ by the will of Providence rio male or female child be born to me, in that 
case both my wives, one after another as provided in paragraph 2, shall remain, in 
concord, proprietors and managers and perpetuate the name and reputation of the 
family up to the terms of their lives. I also authorize my wives that, if both of 
them exist, they in concurrence, or if either of them die, the surviving Wife alone 
shall select according to her choice some worthy boy from my family or the families 
of my relatives and adopt him, who shall remain obedient and dutiful as a son up to 
the terms of the lives of my wives; and the said adopted son after the death of my 
two wives shal! remain absolute proprietor in my place as my son, and he shall 
have all authority such as is possessed by me.” 


In the suit now under consideration it was contended by 
the plaintiff that under the express terms of the will the power 
of adoption conferred by paragraph 4 was contingent on no 
male or female child being born to the testator, and that as a 
daughter was born to him (although after his death) the power 
of adoption never arose. He also contended that Ragheshwar 
was not a member of the class, consisting of the testator’s 
family (khandan) or the families of his relatives, from which 
alone any adoption could be made. Both these contentions 
were upheld by the Subordinate Judge, who accordingly set 
the adoption aside ; and on appeal the High Court, while 
holding that Ragheshwar was within the class described in the 
will agreed with the Subordinate Judge in holding that in the 
events which had happened the power of adoption did not 
arise, and accordingly dismissed the appeal. 


On appeal by the defendants to this Board the appellants 
relied on the strong presumption that the testator, a Hindu, 
would have desired that, in the event (which happened) of his 
having no child who survived him and attained maturity, a son 
should be adopted to him by his widow, and contended that 
the will must be construed as having that effect. The presump- 
tion is no doubt strong, and in a case of this kind the Courts 
would not be astute to defeat an adoption not clearly in excess 
of the power ; but in the present case it appears to their Lord- 
ships to be impossible, without unduly straining the words of 
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the will, to put upon it the construction contended for on be- 
half of the defendants. The words “if no male or female child 
be born to me” clearly govern the whole of paragraph 4 of the 
will, including the power of adoption; and it is impossible 
without going outside the terms of the will and in fact making 
a will for the testator, to hold that in the events which 
happened the power took effect. ` 


The result is that the decision of the High Court in this 
suit is right and that this appeal must fail. 


In the suit No. 198 of 1907 (out of which Appeal No. 131 
of 1916 arises) the plaintiff Dhanukhdhari sued for a declara- 
tion that under the terms of the will of Mahabir and in the 
events which had happened the plaintiff was entitled to 
immediate possession of Mahabir’s estate. He based his 
claim on the contention thai on the true construction of 
paragraph 3 of the will the widows were only entitled to be 
guardians of the testator’s daughter and to manage the estate 
during her lifetime, and that upon her death the estate passed 
to her mother Rupkali and on the death of the latter to the 
plaintiff. The Subordinate Judge held that, on the true con- 
struction of paragraph 3, the widows took life estates in 
succession and that on the death of the surviving widow the 
property passed to Ramdulari or her representatives under 
S 106 of the Succession Act. He therefore dismissed the 
claim for possession, but added to his judgment a declaration, 
under S. 42 of the Specific Relief Act, of the right of the 
plaintiff as heir of Ramdulari to succeed to the estate of the 
testator after the death of the surviving widow Bhagwat 
Koer. Both sides having appealed to the High Court, that 
Court affirmed the decree of the Subordinate Judge dismissing 
the suit for. possession, but struck out the declaration as to the 
plaintiff's reversionary right holding that his p‘aint contained 
no claim for such a declaration and that the plaintiff had not 
made out his title to.succeed to the estate of Ramdulari. 
The plaintiff thereupon appealed to this Board. Their Lord- 
ships agree with the decision.of the High Court in this case. 
They are satisfied that on the true construction of the will and 
in the events which happened the estate was given to the testa- 
tors widows successively for life, and after the death of the 
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survivor to Ramdulari, se that Ramdulari became entitled at 
birth to a reversionary estate under S. 106 of the Succession 
Act ; but the plaintiff has not in this suit adduced evidence 
proving his claim to be entitled to her estate, and accordingly 
no declaration should be made in his favour under the Speci- 
fic Relief Act. This appeal, therefore, also fails. 


In the suit No. 199 of 1907 (out of which Appeal No. 117 
of 1917 arises) the plaintiff sued to recover the estate of Jugal- 
kishore, alleging that in the year 1864 the three brothers 
Srikishun, Bachchuand Jugalkishore separated and partitioned 
their properties between them, and that accordingly on 
the death of Anandi in 1904 the plaintiff as the next rever- 
sionary heir succeeded to Jugalkishore’s estate. The plaintiff 
also alleged in this suit that certain properties in Gaya held 
under mokurrari lease in favour of Bachchu alone in fact 
belonged to the three brothers jointly and were partitioned 
with the other properties The defendants denied the alleged 
partition and as an alternative relied upon the agreement of 
1874 above referred to as amounting toa relinquishment by 
Anandi of her estate to the next reversionary heir Mahabir so 
as to vest the whole proprietary right in the latter. They also 
alleged that the Gaya properties belonged to Bachchu alone. 


Upon the issues so raised a large amount of oral and 
documentary evidence was adduced, and in the result the Sub- 
ordinate Judge was satisfied, notwithstanding the decision 
in 1874, that the alleged partition had in fact taken place 
and accordingly that Jugalkishore at his’ death was separate 
in estate. He also held that the Gaya properties belonged to 
the three brothers and were included in the partition. With 
regard to the transaction in 1874, the learned Judge held that 
the agreement executed on behalf of Anandi was not within 
the authority of her agent and was obtained by corruption and 
that such agreement was never ratified by Anandi. He accord- 
ingly made a decree in favour of the plaintiff. An appeal to 
the High Court against this decision was dismissed. On the 
appeal by the defendants to the Board it at once appeared that 
upon the question of the partition and upon the question of 
the ownership of the Gaya properties there were concurrent 
findings of fact in favour of the respondents which could not 
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well be questioned; and accordingly the argument of the apel- 
lants turned on the legal effect of the transactions of 1874, 
which must now be more fully stated. 


After the decree of the District Judge delivered on the 18th 
April, 1874, by which he held that the three brothers were joint 


‘in estate and accordingly that Mahabir was entitled to a certi- 


ficate, negotiations were entered into between Mahabir and the 
attorney of Anandi, her brother, Babu Dukharan Singh, and on 
the 17th May, 1874, two ekrarnamas or agreements were execu- 
ted. By one of these ekrarnamas, which was executed by the 
attorney on Anandi’s behalf, after a recital of the recent litiga- 
tion and the grant of the certificate to Mahabir, it was stated 
that Anandi, “ in admission and acceptance of the judgment 
and order of the District Judge,” and in consideration of the 
fact that Mahabir was heir, proprietor and possessor of the 
estate of the three brothers, and that she had so proprietary 
interest therein and was entitled to maintenance according to 
the position of the family, “ceased from litigation,’ and 
that Mahabir, as the heit of the thre2 brothers, had given 
her an 8-annas share ofa certain mouzah out of the joint 
estate of all the three brothers for her maintenance during her 
life; and after reciting that Mahabir had on the same day execu- 
ied an ekrarnama to the same effect, the agreement concluded : 
“ Now contrary to the terms of these ekrarnamas my princi- 
pal shall have no right, claim, dispute or demand in respect of 
the estates of the deceased persons against Babu Mahabir 
Prasad Singh.” On the same day Mahabir executed another 
ekrarnama in similar terms, whereby he secured the agreed 
maintenance to Anandi during her life. In pursuance of 
these documents Mahabir was forthwith let into possession of 
the whole property of the three brothers; and from the date 
of these documents until her death in 1904 Anandi duly recei- 
ved the agreed maintenance without dispute or objection. 


It was considered both’by the Subordinate Judge and the 
High Court that these documents were executed by the agent of 
Anandi without authority and in consideration of the payment 
of a bribe to him. Their Lordships cannot accept that view. 
There was indeed some evidence to show that a sum of 
Rs. 3000 was paid by Mahabir to the attorney some time after 
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the execution of the documents; but it was not proved that 
this sum was not paid in due course to the attorney as’ agent 
for Anandi and duly accounted for to her. In any case, the 
agreement having been accepted and acted upon by both parties 
for a period of thirty years without objection, and the stipulated 
maintenance having been duly received by Anandi during the 
whole of that period, it is not open to the plaintiff now to dis- 
pute the authority which was plainly admitted by Anandi her- 
self during her lifetime ; and in view of this circumstance it ap- 
pears to the Board that the agreements in question must be 
treated for all purposes as binding upon Anandi and the tran- 
saction cannot now be disturbed. In this aspect of the matter 
it became necessary for their Lordships to consider what was 
the true legal effect of the transactions referred to. 


The power of a Hindu widow io surrender or relinquish her 
interest in her husband’s estate in favour of the nearest rever- 
sioner atthe time has often been considered and was fully 
dealt with by the Board in the recent case of Rangasamt Goun- 
den v. Nachiappa Gounden 1. As pointed out in that case, it is 
settled by long practice and confirmed by a series of decisions 
that a Hindu widow can renounce the estate in favour of the 
nearest reversioner, and by a voluntary act efface herself from 
the succession as effectively as if she had then died. This 
voluntary self-effacement is sometimes referred to as a surrender, 
sometimes as a relinquishment or abandonment of her rights ; 
and it may be effected by any process having that effect, pro- 
vided that there is a bona fide and total renunciation of the 
widow’s right to hold the property. In the present case there 
was indeed no formal surrender by the widow of her estate ; but 
there was an express agreement, binding upon her, that for 
considerations which appeared to her sufficient she would 
abandon the claim which at the time she had a good right to 
make and would have no right, claim or demand in respect of 
the estate of her late husband. It is true that the documents 
were drawn up on the footing, not of a surrender of an ac- 
knowledged right, but of an admission that the right did 
not exist ; but in substance, and disregardiug the form there 
was a complete self-effacement by the widow which precluded 
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her from asserting any further claim to the estate. The question 
is no doubt one of difficulty, but upon the whole their Lord- 
ships have come to the conclusion that the execution of the two 
ekrarnamas, followed by the acceptance for thirty years of — 
maintenance under the terms of those documents, amounted to 
a complete relinquishment by Anandi: Koer of her estate in 
favour of Mahabir, and accordingly that the title of Mahabir’s 
representatives is established and the plaintiffs’ action should 
have been dismissed on this ground. 


Their Lordships will accordingly humbly advise His 
Majesty that the appeals in suite 200 and 198 be dismissed and 
the appeal in suit 199 allowed and that the last mentioned suit 
be accordingly dismissed. The plaintiffs will pay to the defen- 
dants their costs of the hearing of suit 199 before the Subordi- 
nate Judge except the costs of issues 4 and 5 (relating to the 
partition of the Gaya estates) on which they succeeded, and 
will also pay to ‘them their costs òf the appeal to the High 
Court in that suit. The defendants will pay the plaintiffs’ costs 
of issues 4 and 5, with the usual set-off. Upon these consoli- 
dated appeals to the Board, in which each party has partly 
succeeded and partly failed, there will be no costs on either 
side. 


Solicitors for appellants :—Watkins and Hunter. 
Solicitor for respondents :—E. Dalgado. 
Ae PsP. 
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PRIVY COUNCIL. 


PRESENT:— VISCOUNT HALDANE, LORD BUCKMASTER, AND 
LORD DUNEDIN. i 


[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 


Rani Hemanta Kumari Debi ... Appellant. 
v, 
The Midnapur Zemindari Co Ld. ... Respondents. 


Registration—Lease— Agreement to lease—Decree—Whether it need be operative 
—Indian Registration Act 1908 (Act XVI of 1908) Ss 2 (7), 17, 49—Agreement or 
compromise, adjustment of suit by—Decree outside subject-matter of suit— Whether it 
can be received in evidence—Code of Civil Procedure, 1882 (XIV of 1882) S. 875. 

An agreement that upon the happening of a contingent event a lease will ba 
granted is not an "agreement to lease’’ within thé terms of S. 2 (7) of the Indian 
Registration Act, 1908 and does not therefore require registration under section 17 
(1) (d). To fall within these sections a lease or an agreement to lease must be a 
document which effeots an actual demise and operates as a lease in praesenti. 

Panchanan Bose v. Chandi Charan Misra 1 approved. l 

The word ‘‘deoree’’ in 5.17 (2) (vi) of the Indian Registration Act, 1908, 
must be construed in connection with the purpose of the Statute, which was 
for the publio registration of documents. It is notconfined to so much of 
a decree as may be operative, . 

When therefore an agreement adjusting a suit went beyond the subject matter 
of the suit by providing that in a certain contingeney lands not included in the 
suit should be leased, and such agreement was recorded ina decreo framed under 
S. 375 of the Code of Civil Procecure. 

Held, that such agreement did not fall within 8.17 (1) (d), and that though it 
would otherwise fall under S. 17 (1) (b) it was excepted by the words " any decree 
of a Court ’’ in sub-section (2): that even though the decree might be incapable of 
execution as a deceree outside the lands of the suit, it might still be received in evi- 
dence of the agreement which it embodied, 


Appeal from a decree of the Calcutta High Court, dated July 6, 
1914, affirming a decree of the Subordinate Judge of Nadia. 

In 1895 the present appellant, Rani Hemanta Kumari Debi, 
instituted two suits to recover possession of certain lands as reforma- 
tions in situ of her zemindari. Of these suits No. 72 was against the 
Government, and No. 73 against Robert Watson & Co. Both suits 
were contested, but on the 20th September, 1897, the latter suit was 
settled by a compromise, the terms of which were embodied in a decree 
of the same date. Its eighth paragraph was in the following words :— 


“Tf in future by the final adjudication of the Court the Plaintiff 
obtains a decree against Government in suit No. 72 of 1895 which the 








+ P. C. A. No. 81 of 1918. 22nd and_23rd May, and 1st July 1919, 
1. (1910) I. L. R. 37 Cal, 828. 
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Plaintiff has instituted in this Court against the Government and 
which is now pending, for getting possession of Plaintiffs 2 annas 15 
gundahs share of the contiguous accretions, to the south of the lands 
claimed mentioned above of the said Joteshai appertaining to my 
zemindari right and mentioned in the compromise petition, then the 
Plaintiff and the heirs and representatives of the Plaintiff and her 
husband shall grant Jote settlement tothe Defendants Sahibs upon 
the conditions mentioned above of the lands falling in the Plaintiff's 2 
annas 15 gundahs share out of (the whole of) the said decretal lands. 
for the purpose of making cultivations, etc, and shall continue to 
realize from the said Sahibs and their heirs and representatives the 
Jamma that would remain as balance after deducting collection 
charges atthe rate at which Government would allow collection 
expenses from the Jamma that would be fixed by Government from 
time to time according to Jamabandi on the occasion of assessment 
of rent of the said land during the term of each successive settlement 
granted by Government.” 


The lands which were the subject matter of the suit (No. 72 of 
1895) against the Government were entirely outside the scope of the 


suit against the Company, and the former suit was finally decided in 


favour of the Appellant by a decree of the Judicial Committee of the 
Privy Council, dated the 14th April, 1906, 

In 1909 the plaintiff Company (respondents) who were the 
successors in interest of Robert Watson & Co., instituted the present 
suit against the appellant for specific performance of the agreement 
contained in paragraph 8 of the compromise above recited. The 
defendant pleaded, inter alia, that the alleged agreement was 


inadmissible in evidence for want of registration, and that anyhow it 


was of such a nature that a Court of Equity would not enforce it. 


The Subordinate Judge of Nadia, who tried the suit, held that in 
making a decree in accordance with the terms of the compromise, the 
Court acted without jurisdiction so far as such decree affected the 
agreement relating to property outside the scope of the suit and that 
such decree was “a nullity” in so far as the agreement was concerned. 
But he also held that the agreement itself did not require registration, 
as in his opinion it did not of itself create any interest in the property * 
he therefore gave effect to it and decreed the suit. 


Defendant appealed to the High Court, but the learned Judges of 
that Court dismissed his appeal, though on different grounds, Mukerjee 
J. holding that though the compromise was not exempt from registra- 
tion under S. 17 of the Registration Act, it had rightly been received 
in evidence in proof of the agreement to lease, not being a present 
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demise: while Beachcroft, J. held that the petition of compromise on 
which the decree was based was not itself an agreement to lease, but 
merely a statement to the Court that the parties bad made such an 
agreement, and that the proceeding of the Court did not require regis- 
tration. The material portion of his judgment was as follows :— 


“I agree that this appeal should be dismissed with costs, though 
my reasons for considering the compromise petition and the decree in 
Suit No. 73 of 1895 admissible in evidence differ somewhat from 
those given by my learned brother. The view, which I take, is that 
the petition was not an agreement to lease and therefore Section 49 of 
the Registration Act can have no application. It was a petition pre- 
sented on behalf of the then plaintiff, defendant in the present suit. 
It is headed “the petition of the plaintiff Rani Hemanta Kumari”, 
and runs as follows :—“Being apprehensive as to the future 
result of the said Suit No. 73 of 1895 which I have instituted in this 
Court against Messrs. Robert Watson & Co. Ld., for the lands men- 
tioned in the schedule and which is still pending, now with the consent 
of both of us this suit is compromised according to the manner men- 
tioned below ** ”. Then follow the termsset out in 8 paragraphs. 
The effect of these terms is that the plaintiff's title as proprietor to the 
lands in suit is recognised, the Company will be given a lease of those 
lands on certain terms, and also be given a lease.of the lands, the 
subject matter of Suit No. 72, in case of. a successful termination of 
that suit against Goverment. Then follows the prayer, “Hence by 
filing this solehnama with the consent of the defendant Sahibs it is 
prayed that after going through the above statements the present suit 
may be decided in terms of the aforesaid terms. Then follow the sche- 
dule of the boundaries and the signatures of the Managing Agents and 
the pleader of Messrs. Watson & Co. as consenting to the petition. 


“To my mind this simply amounts to a statement to the Court 
by the plaintiff that the parties have come to certain terms, the accur- 
acy of which statement is accepted by the Managing Agents and 
pleader of the Company, accompanied by a prayer that the suit may 
be disposed of accordingly. The document itself is not an agreement 
to lease but a statement of fact, accompanied by a prayer, in a petition 
to the court. 

“If the terms had been stated orally tothe Court, the Court 
would have been bound to makea record of the whole of them, 
under -S. 375 of Act XIV of 1882, though the decree of the 
Court would have been final only so-faras it related to the subject 
matter of the particular syit. For the convenience ofthe Court or for 
the purpose of ensuring accuracy, the terms were put on paper, but 
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that fact does not alter the real nature of the petition, or convert what 
is aly a prayer to the Court into an agreement to lease. 

“The decree was equally admissible in evidence. As already 
remarked the Court was bound to record the whole of the 
terms of the compromise. The promise to give a lease of 
the land, which was the subject-matter of Suit No. 72, was 
part of the consideration to the Company for consenting to a decree 
in Suit No. 73. Ifany authority is required for the proposition that 
the decree would be evidence, it may be found in the case of Pranal 
Anni v. Lakshimt Anni.1 The Privy Council remarked: ‘If the 
parties, after agreeing to setile the suit of 1885 on the footing that 
they were each to take a half share of the lands involved in that suit, 
and also a half of the lands now in dispute, had informed the learned 
Judge that these were the terms of compromise and had invited him 
by reason of such compromise to dispose of the conclusions of the suit 
in 1885, their Lordships see no reason to doubt that the order of the 
learned Judge, if it had referred to or narrated these terms of com- 
promise would have been judicial evidence, available to the appellant, 
that the respondents had agreed to transfer to her the moiety of the 
land now in dispute. ‘That language applies to the circumstances of 
the present case. 

“Section 17 of the Indian Registration Act does notto my mind 
create any real difficulty. It is true that the documents, referred to 
in clauses (e) to (n) of that section are excepted only from the provis- 
ions of clauses (b) and (c) and not from the provisions of clauses (a) and 
(d) ; but that is because the documents enumerated in clauses (e) to (72) 
come within the description of documents-in clauses (b) and (o) only 
and not within the description of documents in clauses (a) and (d).” 
Hence this appeal. 

Dunne, K. C. and Dube for appellant. The petition ‘of compromise 
wasan agreement to lease, and not having been registered, was in- 


admissible in evidence—S. 49 of the Registration Act. “ Lease” in- 


cludes “agreement to lease "—S. 2 (7). Registration of leases is 
compulsory under S. 17 (1) (d). 

Section 375 of the Code of Civil Procedure provides that when a 
suit is compromised, the Court shall pass. a decree in accordance 
therewith so far as relates to the suit, and such decree shall be final. 
The property in question was now outside the scope of Suit No, 72 
and the Subordinate Judge was right in holding that the decree in 
regard of it was a nullity: Fajaleh Ali Miah v. Kamaruddin Bheeya 2. 
Reference was also made to Sarat Chundra Ghose v. Shyam Chand 
Sing Roy 8. n 
1. (1899) I. L. R. 22 Mad. 508=9 M. L. J. 347. (P. C.) 

2 (1886) I. L. R, 13 Cal. 170, 8. (1912) I. L. R. 39 Gal. 668, 667. 
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His Majesty’s Order in Council of the 4th April, 1906, the ap- 
pellant was declared entitled-to the land. Meanwhile, the rights 
of Messrs. Watson & Company had been sold to Messrs. Craw- 
ford & Gregson, and they, on the 8rd December,1906, conveyed 
- all their rights to the present respondents. The appellant re- 
fused, for various reasons which are not now material, to re- 
cognise the obligations into which she had entered by the 
compromise to grant a jote settlement of the lands the subject 
of suit No. 72, and the proceedings out of which this appeal 
has arisen were instituted by the respondents claiming specific 
performance of the agreement in this respect. 


Apart from matters which need not now be considered, the 
appellant’s defence rested upon the ground that the compro- 
mise could not be given in evidence, firstly because, treated as 
an ordinary contract, it had not been registered, and secondly, 
if it were regarded as a decree, the decree was inoperative in 
relation to the lands in dispute, as they did not relate to the 
suit in which the decree sanctioning the compromise had been 
made. 


With regard to the first, the Registration Act of 1908 
provides that “lease ” includes an agreement to lease, and by 
section 17 enacts that leases must be registered, the penalty 
for non-registration being imposed by section 49,-which pro- 
vides that, 1f not registered, no document shall affect immove- 
able property which it comprises or be received as evidence of 
any transaction affecting such property. If the document in 
question can be regarded as a lease within the meaning of this 
definition it could not be received in evidence. Their Lord- 
ships are of opinion that it cannot be so regarded. An “ agree- 
ment for a lease,” which a lease is by the statute declared to 
include, must, in their Lordships’ opinion, be a document which 
effects an actual demise and operates asa lease. They think 
that Jenkins, C. J., in the case of Panchanan Bose v. Chandi 
Charan Misra, 1 correctly stated the interpretation on S. 17 
in this respect. The present agreement is an agreement that, 
upon the happening of a contingent event at a date which was 
determinate and, having regard to the slow progress of Indian 
litigation, might be far distant, a lease would be granted. 


eo oo n aaa, 


1. (1910) I. L. R. 87 Cal. 808. 
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Until the happening of that event it was impossible to deter- 
mine whether there would be any lease or not. Such an 
agreement does not, in their Lordships’ opinion satisfy the 
meaning of the phrase “agreement for a lease,’ which, in 
the context where it occurs and in the statute in which it is 
found, must in their opinion relate to some document that 
creates a present and immediate interest in the land. So 
far, therefore, as this decision depends upon the need for 
registration of the document as a lease, the Registration 
Act places no obstacle in the respondents’ way. By S. 17 
(1) (b), however, it is also provided that other non-testamen- 
tary instruments which purport or operate to create, whether 
in present or in future, any right, title or interest, vested or 
contingent, of the value of Rs. 100 and upwards, to or in im- 
moveable property, need registration. But this is subject to the 
exception provided in sub-section (2) of section 17 which states 
that “ Nothing in clauses (b) and (c) of sub-section (1) applies 
to,” among other things, “any decree or order of a Court.” If, 
therefore, the decree in the present case can be regarded as a 
decree within the meaning of that exception, there is nothing 
in the Registration Act to affect the matter. It is urged that it 
cannot be so regarded for this reason, that by section 375 of 
the Code of Civil Procedure (Act XIV of 1882) it is provided :— 


“ If a suit be adjusted wholly or in part by any lawful agreement of compro- 
mise, or if the defendant satisfy the plaintiff in respect to the whole or any part of 
the matter of the suit, such agreement, compromise or satisfaction shall be record 
ed, and the Court shall pass a decree in accordance therewith so far as it relates to 
the suit, and such decree shall be final, so far as relates-to so much of the subject- 
matter of the suit as is dealt with by the agreement, compromise or satisfaction.”’ 

The terms of this section need careful scrutiny. In the first 
place, it is plain that the agreement or compromise, in whole and 
not in part, is to be recorded, and the decree is then to confine 
its operation to so much of the subject-matter of the suit as is 
dealt with by the agreement. Their Lordships are not aware 
of the exact system by which documents are recorded in the 
Courts in India, but a perfectly proper and effectual method 
of carrying’ out the terms of this section would be for the 
decree to recite the whole of the agreement and then to con- 
clude with an order relative to that part that was the subject 
of the suit, or it could introduce the agreement in a schedule 
to the decree ; but in either case, although the operative part 
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of the decree would be properly confined to, the actual subject- 
matter of the then existing litigation, the decree taken as a 
whole would include the agreement. This in fact is what the 
decree did in the present case. It may be that asa decree it 
was incapable of being executed outside the lands of the suit, 
but that does not prevent it being received in evidence of its 
contents. | 

Turning now to the Registration Act of 1908, and consi- 
dering the meaning of the word “ decree” in S. 17 (2) (vi), this 
must be read in connection with the purpose of the statute, 
which is to provide a method of public registration of docu- 
ments, and there is, therefore, no reason why a limit should be 
imposed upon the meaning of the word so as toconfine it to 
the operative portion only of the decree, 

This conclusion is in agreement with the view expressed 
by Lord Watson in Pranal Annee v, Lakshmi Annee and 
others ton a point in close resemblance to that raised in 
the present appeal. In that case a suit was originally raised 
for possession of certain land, and certain other lands were 
expressly excluded from the ambit of the claim. That suit 
was compromised by two documents, the one being styled a 
vazinamah, or agreement of compromise, and the other an 
agreement of union. The agreement of union, which related 
to the lands outside the suit as well as those within, was 
not registered and was not submitted to the Subordinate 
Judge before whom the litigation depended. The razinamah 
was produced in the suit on a petition asking :— “ That a 
decree may be passed in accordance with the razinamah 
which they have presented under S. 375 of the Civil Pro- 
cedure Act, after settling.” It contained in the first place, a 
detailed description of the lands which were in controversy in 
the suit of 1885, and stated that the parties had agreed to share 
these lands in certain proportions. It also independently set 
out the effect of the agreement as to the lands outside the suit, 
and described them in a schedule named schedule D, but the 
order made did not include and had no reference to these 
lands. The parties acted upon the entire agreement, and in a 
subsequent dispute as to the lands outside the suit of 1885 the 
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question arose as to whether the razinamah could be given in 
evidence. This Board decided that, so far as it was acted upon 
by the learned Judge, it was properly admissible, but that as the 
order made had not in fact referred to or narrated the terms 
of the compromise, the razinamah being unregistered could 
not be received in evidence. Butin expressing the judgment 
uf the Board upon this point Lord Watson made the following 
statement :— 


- “‘ If the parties, after agreeing to settle the suit of 1885 on the footing tha 
they were each to take a balf-share of the lands involved in that suit, and also & 
half-share of the lands now in dispute had informed the learned Judge that these 
were the terms of the compromise, and had invited him, by reason of such com- 
promise, to dispose of the conclusions of the suit of 1885, their Lordships see no 
reason to doubt that the order of the learned Judge, if it had referred to or narrated 
these terms of compromise would have been judicial evidence, available to the 
appellant, that the respondents had agreed to transfer to her the moiety of land 
now in dispute. But their Lordships are unable to find that any such course was 
taken, either in the razinamah or-in the judicial order which gave effect to it. The 
razinamah merely referred, by way of remark, to the lands now in dispute; and the 
Judge was only asked to give effect to a compromise which related to the lands 
then in dispute before him. This order, accotdingly, merely concerns the latter, 
and has no reference whatever to the lands dessribed in schedule D of the razina- 


mah. So far as regards these lands, the compromise was not submitted to the 
learned Judge, but was deliberately left by the parties to stand upon their unregis. 
tered agreement of union,” 


S. 375 and its effect were clearly under the consideration 
of the Board, and the judgment thus expressed showed that, 
merely regarding the question as a question of evidence and 
not as to the effect of the decree on lands outside the subject 
of the suit, such a document as that in the present case when 
incorporated in a decree was clearly admissible as judicial 
evidence. Though this judgment does not in terms refer to 
section 17 (2) (vi) of the Registration Act, it gives full effect to 
the opinion that their Lordships have formed as to its interpre- 
tation. The decree in the present case isa decree which 
makes no difference whatever in its language between one part 
and another part of the compromise; it incorporates the 
whole ; and it is, in other words, a decree which, though affect- 
ing the lands in the suit as a decree, incorporates the whole of 
the agreement which led to the suit being compromised. For 
this reason their Lordships think that the registration of the 
agreement was unnecessary and that the decree is sufficient 
evidence of its terms. 
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The learned Subordinate Judge, before whom this matter 
was first heard, treated the decree as a nullity and based his 
judgment in favour of the respondents upon the view that, 
when once the agreement was held not to be a lease, there 
was nothing to compel its registration. He regarded the 
document as outside the provisions of S. 17 (1) (b). Their 
Lordships are unable to take this view. They think the 
document did purport to create a contingent right or interest 
in immoveable property, and they do not think that in treating 
the decree pro tanto as a nullity the learned Subordinate Judge 
has given effect to the difference between receiving the decree 
in evidence as a decree and executing its terms as against pro- 
perty outside the suit. Mr. Justice Beachcroft in the High 
Court took the view on this point which their Lordships 
think accurate, and they are of opinion for the reasons they 
have given that the appellant’s contention cannot succeed. 


The appellant further raised a question relating to the cir- 
cumstances under which the document was executed. She 
said the agreement was come to upon the basis that Watson 
& Company should not assist the Government in their defence 
of the appellant’s suit and that they did in fact render active 
assistance, and thereby rendered it inequitable on their part to 
ask specific performance of an arrangement which was only 
come to on the terms that such assistance should not be afford- 
ed. Upon this point it is important to observe, in the first 
place, that if this really were a term of the arrangement, it is 
not to be found in the agreement; and secondly, that, if it 
affects the contract, it must affect it in toto, and-that it is 
impossible for the appellant, having accepted and received 
the advantage of the compromise so far as it related to the 
lands in the suit, now to resist its effect upon the other portion 
of the lands to which it related. 


For these reasons their Lordships think that the appeal 
should be dismissed with costs, and they will humbly advice his 
Majesty accordingly. 

Solicitors for appellant :—Barrow, Rogers and Nevill. 

Solicitors for respondents :-—Orr, Dignam £ Co. 

A. P. P. 
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IN THE HIGH COURT OF JUCICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE ODGERS. 


A. T. S. P. Anthappa Chetty „o Appellant” (Plaintiff.) 
v 


Ramanathan Chetty ... Respondent (Defendant.) 
Appellate Court—Remand—Inherent power—Order passed in exercise of, what 
amounts to—Appeal against—C. P. Code of 1508, O. 41 R. 23—“ Preliminary point", 
meaning of —O. 48 R. 1 (u)—Applicability. 
An appellate Court has an inherent power of remand apart from O. 41 R. 23 of 


the Code and there is no right of appeal against an order made in the exercise of 
such & power, 


Where nothing more appears on the face of a judgment tha n a bare order of 
remand, the Court must be deemed to have acted in the exercise of its inherent 


power and not to have acted wrongly in exercising the power under O. 41 R, 28 of 
the Code, 


The words “preliminary point’? in O. 41 R. 28 refer to some point either 
collateral to the merits which precluded the determination altogether, or some 
particular question which though relating to the merits precluded their general 
determination. Ramachandra Joshi v. Hazi Kasim 1 followed. 


A reversal of the judgment of the Court below with the direction to admit 
evidence said to have been improperly exoluded is not a disposal on a preliminary 
point. 


Appeals against the orders of the Court of the Temporary 
Subordinate Judge of Sivaganga of the District Court of 
Ramnad at Madura in A. S. Nos. 1 of 1918, 275 of 1917, and 
277 of 1917 respectively preferred against the decree of the 
Court of the Principal District Munsif of Sivaganga in 
O. S. No. 504 of 1913 that of the Court of the Temporary 
Subordinate Judge of Ramnad at Madura in O. S. No. 72 
of 1915 and 15 of 1916 and Appeal and Civil Revision 
Petition preferred against the order of the Court of the 
Temporary Subordinate Judge of Ellore in A. S. No. 110 of 
1916 preferred against the decree of the Court ot the Additional 
District Munsif of Ellore in O. S. No. 784 of 1912. 


A. Krishnaswami Avar, E. Doraisami Aiyar, C. Bakta- 
vatsalu Naidu, K. V. Krushnaswamt Awar, K. Balasubramania 
Aiyar and V. Ramadoss for Appellants. 


Dr. 8. Swaminathan, T. Prakasam and K. Jagannadha 
Aiyar for Respondents. 


The Court delivered the following 
Judgment :—This and two other appeals were argued 


this morning at_ some length. Most of the points arising for 


* A. A. O. Nos. 170 of 1918, 370 of 1917, 272 15th July, 1919, 
and 278 of 1918 and ©. R. P No, 1211 of 1917. 


1, (1892) I, L, R 16 Mad. 207 at 210, 


`~ 
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decision are common to all the three -appeals and have been 
very elaborately argued by Mr. A. Krishnaswami Aiyar for the 
appellant in A. A.O. No. 170 of 1918. The lower appellate 
Court remanded each of the appeals for retrial and appeals 
purporting to be under O. 43 R. 1 (u) have been preferred to 
this Court. It was held in A. A. O. No. 243 of 1918 that 
where the order of remand was made not on a preliminary 
point, no appeal lies against it. Mr. A. Krishnaswami Aiyar 
conceded that if an order can be ‘predicated as not falling 
within O. 41 R. 23, and if itis to be held that the Court has 
an inherent power of remand apart from the said rule, there 
is no right of appeal. Further this point is conculded by 
authority. 

The main argument of the learned vakil related to the in- 
herent power of the Court to make a remand other than under the 
conditions mentioned in R. 23 of O. 41; we are prepared to agree 
with him that S. 107 of the Code in terms only refers to QO. 41 
R. 23. The word prescribed as defined in S. 2, clause 16, seems 
to make this clear. But S. 107 does not contain any provision 
as was found in the Code of 1882, S. 564 limiting the rights 
ofremand only to conditions prescribed by the Code. The 
enactment of S. 151 suggests that the legislature contemplated 
the exercise of powers Ex debiti Justitia which were not speci- 
fically conferred by the rules. This is the view taken bya 
strong Bench of the Calcutta High Court consisting of five 
Judges (Ghuznavi v. The Allahabad Bank Lid. 1. The same view 
was taken in Jambullayya v. Rajamma 2 and Kuppalan v. Kun- 
javalli 3. We see no reason for not following these decisions. 
It is true that where a power is given expressly, courts should 
not exercise their inherent power which ought to be very cau- 
tiously indented upon. But this agrument is not against pos- 
sessing the power but is only against its improper use ; we 
must overrule this contention. . 

Mr. A. Krishnaswami Atyar next contended that if nothing 
more appears on the face of the judgment than a bare order of 
remand, the lower court must be taken to have acted wrongly 
in exercising the power under O. 41 R. 23, rather than attri- 
bute to it the intention to exercise its inherent power; asa 


— 
a a 


1. (1917) I. L- R, 44 Oal. 929, 2.. (1912) I, L. R. 36 Mad. 492, 
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corollary to this argument, he contended that if a wrong order 
is passed “under the section, the right of appeal is not taken 
away. The corollary will be right only if the original conten- 
tion is sound. Rightly or wrongly for some years, courts in 
this Presidency have been informed by the High Court that 
they have an inherent power of remand. Vide Ramchandra 
Joshi v. Hazi Kasim 1, Kuppalan v. Kunjavalli 2 and Jambulayya 
v. Rajamma 8. There is no reason for imputing to the lower _ 
courts ignorance of these decisions and for suggesting that the 
power was wrongly exercised under O. 41 R. 23. 

Another argument of the learned vakil is that the word 
‘ preliminary’ in O. 41 R. 23 should receive a very liberal con- 
struction. We agree with the definition of that word given by 
Muthuswami Aiyar, J., in Kuppalan v. Kunjuvalli 2. Prima 
facie the expression connotes a determination not affect- 
ing the merits of the case. This view is strengthened by the 
enumeration of cases relating to preliminary points contained 
in pages 416 and 417 of the Annual Practice, 1919. 

The last argument was that the view of the lower appellate 
Court that a settlement of accounts as agent is not binding on 
the party as a partner is a preliminary point ; we do not agree 
with this proposition. Itis a piece of evidence, the admissi- 
bility ‘of which was decided by the appellate Court in a parti- 
cular manner. It cannot be said that this point ıs collateral to 
the merits of the case. 

In the next appeal No. 272 of 1919, there is much to be 
said in favour of Mr. K. V. Krishnaswami Aiyar’s argument that 


the remand was wholly unnecessary. If we were hearing the 


appeal, we would not have applied the procedure adopted by 
the appellate Court ; but it cannot be said that a reversal of the 
judgment with the direction to admit evidence said to have been 
improperly excluded is a disposal on a preliminary point. 

Mr. Ramdoss’s Appeal No. 370 of 1917 is clearly not one 
in which there has been a remand on a preliminary point. Civil 
Revision Petition No. 1211 of 1917 is dismissed without 


costs. 
For these reasons, we must dismiss all the three appeals 


with costs. 


AS, a ee 
(1892) I. wu R 16 Mad. 207 (1911) aM. L. T. 878 
(1912) I. D. R, 86 Mad. 192—24 M. L. J. 4 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :=-MR. JUSTICE SPENCER AND MR? JUSTICE 
KRISHNAN. ) 
Nemannakudre ... Appellant.* (2nd Defendant.) 

v. 
Lchmu Hengasu and others ... Respondents. (Plaintiffs and 
Ist Defendant.) 


Aliyasantana Law—Ejman—Suit for removal of —Declaration of unfitness of 
anandravan—Grounds for exclusion—Management enirusted to junior member— 
Jurisdiction of Court 


In a suit for removal of the ejman of an Aliyasantana family it is competent to 
the court, on a proper case being made out, not only to remove the ejman but also 
to declare the unfitness of the senior anandravan fo succeed to the management 
of the family and put his junior in management. Moral unfitness is as good a 
reason for exclusion from management as mental or physical deficiencies. 


Per Krishnan, J— The power of the Courts tò remove a Karnavan is based on 
the theory that the institution of the karnavanship in a tarwad is intended for the 
benefit of the tarwad and the continuance of the karnavan is dependent on a proper 
discharge by him of his obligations to fhe family. When he fails to do his dutieg 
and his retention in office becomes injurious to the interests of the tarwad, he for- 
feits his office. But as he could not be removed by act of parties without his own 
consent, the aid of the court is sought and the Court can grant the relief by its 
deoree. 


Second appeal against the decree of the court of the 
Subordinate Judge of South Kanara in Appeal Suit No. 217 of 
1917 (A. S. No. 184 of 1917 on the file of the District Court) 
preferred against the decree of the Court of the District 
Munsif of Udipi in Original Suit No. 133 of 1916. 

K. P. Lakshman Rao for Appellant: 

B. Sitarama Rao for Respondent. 

The Court delivered the following 

Judgments :—Spencer J :—The first point argued in this 
Second Appeal has not been taken in the appellant’s grounds 
of appeal, but asit involves a question of principle; and as it 
strikes at the root of the jurisdiction of the Courts if the 
appellant succeeds on it, we have allowed it to be argued. 

I agree with my learned brother that what the Courts were 
asked to do in this suit was not to frame a scheme or to exercise 
any undefined authority of selecting the most suitable person 
to manage the affairs of this family, but to remove the present 
ejaman for mismanagement and at the same time to declare that 
© *B.A No. 1284 of 1918. 26th August, 1919. 
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the next in order of seniority was unfit to hold the vacant office, 
and I fatl to see any reason for supposing that Civil Courts 
have no power to grant such a declaration. 


Speaking for myself, J am averse to putting any narrow 
limitations on the power of Courts to do all that is needful to 
settle the disputes of the parties in all civil matters that come 
up to be adjudicated upon. To hold otherwise would be to 
deprive these tribunals of authority to make a final settlement 
of opposing contentions. In Chindan Nambiar v. Kunhi 
Raman Nambiar 1, the full Bench had no doubt about the civil 
Court’s power to remove from the Karnavanship for misfeas- 
ance a person who had attained that position bya course 
different from the ordinary course, namely, by a family 
agreement. 


In Kunhan v. Sankara 2, acts of misfeasance committed 
before the appellant became de jure karnavan were held to be 
a sufficient cause for removing him, the learned Judges observ- 
ing “Whether the misfeasances were committed either solely 
or in conjunction with another, in either case the interest of 
the tarwad requires that the management of its affairs should 
not be entrusted’to him.” 


Moral unfitness seems to me to be an equally good reason 
for exclusion as mental or physical deficiencies. 


On the second point, the finding of the Lower Courts, as 
I understand them, are that the second defendant was guilty of 
fraud and collusion, and as these are findings of fact which 
we must accept, the result is that the declaration of unfitness | 
follows as a natural consequence. The second appeal is dis- 
missed with costs. 

Krishnan, J.—This second appeal arises from a suit 
brought by the plaintiffs as members of an Aliyasanthana 
family to remove the first and second defendants as unfit, from 
the management of the affairs ofthe family andto appoint the 
first plaintiff as Ejamanthi and give her possession of the family 
properties. Defendants had, denied that plaintiffs were mem- 
bers of their family and had in 1905 in conjunction with their 
mother now deceased, divided all the family properties among 


1. (1918) I.L R. 41 M. 577=84 M. L. J. 400. 
2. (1890) I. D. R. 14 M. 78. 
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themselves by a registered partition deed, excluding the plain- 
tiffs altogether and had dealt with them, each with his share as 
his own. Though the first defendant was the Ejman and the 
second defendant was the senior anandravan of the family, at 
the date of suit they did not look upon themselves as mem- 
bers of an undivided family at all but each managed the 
properties he obtained on partition. Hence the form of the 
prayer to remove both of them from management. 


The learned Subordinate Judge gave a decree as prayed 
for. The second defendant alone has appealed to us and it is 
contended on his behalf that Courts have no power to inter- 
fere with the right of the senior anandravan to succeed 
when the karnavan is rernoved and that in any case there are 
no proper grounds for excluding the second defendant from 
Ejmanship in this case. 


The first contention is a general one and it is sought to 
be supported by an observation of Sadasiva Aiyar, J., in Cheria 
Panji Achan v. Unnalachan 1, where the learned Judge quoted 
with approval some passages from an article in 11 M. L. J. 129 
at page 136. The effect of those passages is no doubt to show 
that the Court has no power to exclude the eldest anandravan 
from succeeding when a karnavan is removed. But it may be 
pointed out that the learned Judge’s remarks are obiter dicta 
and with all respect to the learned Judge I am unable to accept 
his view. 


To understand the bearings of the question raised it may 
be useful to consider how the Court acts in removing a karna- 
van. That a Court can remove a karnavan for good reason is 
well established by numerous decisions beginning from the deci- 
sion of the Sudder Adalut in 1 Sud. Dec. 118, and is not now 
disputed. The authorities do not however make it clear on 
what basis the power is founded. It seems to me however that 
it is based on the theory that the institution of karnavan- 
ship in a tarwad is intended for the benefit of the tarwad and 
the continuance of a karnavan in office is dependent on a pro- 
per discharge by him of his obligations to the family. When he 
fails to do his duties and his retention in office becomes injurious 
to the interests of the tarwad, he forfeits his office. But as he 


1. (1916) 82 M. L. J. 828 at page 882 
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could not be removed by act of parties without his own con- 
sent, the’aid of the Court is sought to so do it by its decree. 
If the right to karnavanship'is an absolute right inherent in 
the eldest member and is independent of his obligations, it is 
dificult to see how the breach of those obligations can affect 
the right whatever other remedies there may be. I do not 
consider that the removal of a karnavan for his misdeeds is by 
way of punishment at all. The Civil Court will hardly be the 
tribunal for it. The Court adopts the remedy of removal as 


necessary to protect the interests of the tarwad. It is true that 


it is not every failure to perform an obligation that would 
lead to the removal of a karnavan but only such misconduct 
as would make it necessary in the interests of the tarwad to 
have him removed. As observed in Kunhan v. Sankara 1, the 
question to be kept in view is whether the interests of the 
tarwad require that the management of its affairs should not 
be entrusted to him. The jurisdiction to remove him seems 
to me really to be founded upon his forfeiture of his office on 
gross misconduct rendering him unfit for it. 


If this view is right I do not see any difficulty in Courts 
declaring, on the prayer of the parties, that the next person is 
unfit to assume the Office of the karnavan. If circumstances 
exist which show that he could not or would not perform his 
obligations to the family why should not the Court prevent 
him from assuining office if it is in the interests of the family 


to do so? It is easy to suggest conditions when the senior 


anandravan may be totally unfit to become a karnavan. He may 
be an idiot or a lunatic or in the words of Dr. Ormsby in his 
‘Outlines of Marumakkathayam Law,’ “a person physically or 
mentally incapable of conducting the affairs of the tarwad” 
or he may be of soadepraved moral character, that the 
interests of the tarwad may require its affairs should not be 
entrusted to him. Is the Court then to tie its hands and allow 
him to become the karnavan ? I think not. To hold-that the 
Court has no power in such a case to, exclude him will be to 
nullify the very object of removing the obnoxious karnavan. 
I consider that in the same manner that the Court can remove 


awe 














1. (1890) I. L R. 14. Mad. 78 at page 80, 
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a karnavan it can in the same suit declare the next man to be 
unfit and pass on the succession to his junior. 


It is quite true that the senior anandravan succeeds to 
the office of karnavan by virtue of his seniority and not by any 
appointment to it. But his rights are no higher than those of 
the karnavan who is in office and who is entitled to continue in 
it till his death : nevertheless Courts: have felt no difficulty 
in removing him from office. It is mere hypercriticism 
to say that the Court has no power to appoint a karnavan and 
therefore it cannot choose a person for the office. This is no 
doubt strictly so but what the Court does is not to appoint 
any person it likes but the person next in rank to the karnavan 
and- the excluded senior member or members that person 
really succeeds by virtue of his position or the exclusion of his 
seniors and his appointment is really a superfluity. The ques- 
tion whether a power to exclude exists does not depend on the 
existence of a power to appoint, for it is conceded that a power 
to remove a karnavan exists though the power to appoint him 
may not. 


The most important objection to excluding the senior an- 
andravan from karnavanship is that in doing so you judge from 
his conduct as a junior member his unfitness to be a karnavan 
without allowing for the possibility ` that he may turn over a 
new leaf when he is given the responsibilities of the karnavan’s 
office. No doubt there is force in this argument but I do not 
consider that it necessarily. applies in every case or that it 
necessarily tells against the existence of the power to exclude. 
It shows that great care should be taken in judging of such a 
person’s unfitness and that the power of exclusion should be 
used only sparingly and only when it is clearly necessary to do 
soin the interests of the tarwad. Each case has to be 
judged on its own facts and no hard and fast rules can be laid 
dawn. 


The Courts have in many cases exercised the right of con- 
sidering the fitness of the person who will succeed on the 
removal of the karnavan and have barred his succession when 
there is good reason to do so. No doubt a senior man should 
not be passed over in fayour- of his junior on any ground of 
preference on account of the greater-fitness of the latter but 
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only on the ground of his own fitnesss. Where however good 
grounds ‘exist I.am not prepared to say that the Courts have 
acted beyond their powers in barring the succession of the 
next senior man when removing the karnavan from ‘office. 
The first contention of the appellant therefore fails. 


The next contention is on the merits. The second defen- 
dant is found to have conspired fraudulently with his brother 
in denying the membership of the plaintiffs and excluding them 
from all participation in the enjoyment of the tarwad proper- 
ties. He has in fact by getting up the partition deed attempted 
to put an end to the family itself and he has taken the family 
properties which fell to his share as his own and subsequently 
alienated some of them to strangers. His conduct was thus 
entirely against the interest of the tarwad and there is no 
indication that he is likely to behave properly in the future. 
In these circumstances I am not prepared to say that the Lower 
Courts were wrong in removing him along with his brother. 


The Second Appeal is dismissed with costs. 
A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT ;—Mr. JUSTICE OLDFIELD AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Chowkaran Pazha Parambath 
Cheria Kunhi Pocker' 
v. 
Chowkaran Pazha Parambath 
Malikaimal Valia Bappotty. 


. Appellant * (2nd Ddefendent.) 


... Respondent (Plaintiff.) 


Malabar Law—Tarwad— Karnavan—Kanom in favour of Anandravan—Attorn- 
ment by tenants to anandravan—Suit by junior member of the tarwad for possession, 
if maintainabie. 


The Karnavan ofa Malabar tarwad granted a kanom without necessity and for 
no consideration, in favour of the anandravan. The tenants in actual possession ' 
of the land attorned to the anandravan. The plaintiff, a junior member of the 
tarwad, sued on behalf of all its members for recovery of possession of the lands 
alienated, from the anandravan, impleading the karnavan also as co-defandant 
but without joining the tenants as parties. Held, that the suit was maintainable 
eee 


* 5, A. No. 1998 of 1918. 2nd August, 1919, 
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The possession of a person by receipt of rents from the tenants in actual occu- 
pation of the land is a possession recognised and protected by law. The plaintifi's 
remedy was therefore not confined to a suit for a mere declaration and the suit for 
Possession as against the alienee anandravan who olaimed adversely to the tarwad, 
was properly instituted, 


Padamma yv. Themana Ammal, Urumi Koran v. Puthiyapurayil Ahmad 2, 
distinguished. 

Ratnasabapathi Pillai v. Ramaswami Iyer 8, Jagannathachari v. Rama Raju +, 
relied on. i 

Second Appeal against the decree of the Court of the 

Temporary Subordinate Judge of Tellicherry in A. S. No. 699 
of 1916 perferred against the decree of the Court of the Princi- 
pal District Munsif of Tellicherry in O. 8. No. 610 of 1918. 


K. P. M. Menon for Appellant. 
C. Madhavan Nair for Respondent. 
The Court delivered the following 


Judgment-—This is a suit by a junior member of a tarwad 
who obtained permission to conduct the suiton behalf of all 
its members for possession of certain tarwad properties. The 
predecessor of the present karnavan, the Ist defendant, gave a 
kanom in 1904 to the 2nd defendant under Ex. X. Thereupon 
the tenants of the tarwad attorned to the 2nd defendant and 
paid him rent. It was found by both the Lower Courts that 
there was no consideration for the kanom and that it is not 
binding on the tarwad. The only ground urged by Mr. Menon 
in second appeal is that the possession of the 2nd defendant, if 
any,must be deemed to be possession of the tarwad and that the 
only remedy open to an anandravan under the circumstances is 
to sue for a declaration. He also contended that this is a 
subterfuge to evade the law of limitation as a suit for 
declaration would have been barred. Strong reliance was 
placed upon Padamma v. Themana Amma 1 for this con- 
tention. There can beno doubt that on the facts found by the 
lower court and accepted in second appeal by the High Court 
that judgment was right. It was foundin that case that the 
karnavathi although she executed certain deeds in favour of her 
daughters, did not part with possession of the alienated proper- 
ties. There is no finding that the tenants paid any rent to the 


1. (1894) I. L. R. 17 M. 232, . 2. (1909) 6 M. L. T. 157., 
8, (1910) LL.R. 33 M. 452=20 M.L.J. 801. 4, (1904) I. L. R. 28 M. 288. 
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transferees. In these circumstances it was held that an 
anandravan can secure the rights, of the tarwad by suing for 
a declaration without any consequential relief as to possession. 
There are no doybt observations in that judgment about “unity 
of possession’’ and about the possession of the tenant being the 
possession of the tarwad etc. But they must be read with the 
facts of the case and do not support the contention that under 
no circumstances can a junior member of a tarwad sue for pos- 
session if the tarwad had parted with possession. The next 
case Urumi Koran v. Puthiyapurayil Ahamed 1, is clearly 
distinguishable from the present case. In that case what stood 
between the tarwad and the 3rd defendant the alienee was a 
piece of paper under which no possession passed. The learned 
Judges must be taken to have held that this impediment in the 
way of the tarwad which might at any time endanger its rights 
might best be removed by obtaining a declaration that the docu- 
ment was invalid. Neither of the two decisions quoted by 
the Jearne.i counsel is authority for the broad proposition that 
a rightful owner can never sue for possession unless he wants 
physical possession. The acceptance of such a contention, 
would mean that in cases where tenants are actually in possession 
rival claimants cannot seek to recover possession unless all the 
tenants are impleaded as defendants. Rule 36 of O. 21 of the 
Code of Civil Procedure to which Mr. Madhavan Nair drew 
our attention negatives this proposition. It has been held in 
Ratnasabapathi Pillai v. Ramsawami Aiyar 2, that ‘a receipt 
of rent by a trustee is possession which can be reco- 
vered in a suit. In Jagannathachary v. Rama Raju 3, it was held 
that where tenants are actually on the land and the defendant 
collected rent from them it was a matter to which the provisions 
of.S. 9. of the Specific Relief Act relating to possession applied. 
These decisions support the view taken by the Courts below 
that a suit like the present one is maintainable. Mr. Menon 
suggested that the position of an Anandravan who obtains a 
kanom and gets attornment is different from that of a stranger. 
The character in which an alienee anandravan holds possession 
will depend upon how far he .ousts the tarwad and not upon 








1. (1909) 6M.L. 7.157. 2. (1910) I: L. R. 83 Mad. 452: 20 M.L J. 301. 
8. (1904) I.L. R. 88 Mad, 23. 
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whether he is a member of it or not. If the tarwad is ousted 
then the possession of the ouster whether he be a member of 
it or not is as injurious to the tarwad as ouster by a stranger 
and the member in possession must be sued, as if he 
wasa stranger. This principle is not inconSistent with the 
observations in Padamma ammal v. Thenamma. 1 


For these reasons the second appeal fails and must be 


dismissed with costs. 
A. V. V. 


g ie eir 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND Mr, 
JUSTICE BAKEWELL. 


Vedalingam Pillai, minor and others ... Appeliants* 


(Defendants 3 to 5.) 
v 


Veerathal alias Sornathachi and another... Respondents 
(Plaintiffs.) 
Civil Procedure Code, (V of 1908) O. 21, Rr. 58 to G1 and 683—Claim proceedings 
—Scope of—Claim order—LEffect on judgment-debtor—Suit by him to get rid of 
adverse order—Necessity—Conditions—Pay ment of decree amount within and after a 


year of date of order—Effect —Claim order expressly confined to question of posses- 
sion—No decision as to tétle—Suit by judgment-debtor under Rule 63 not necessary. 


W bere, notwithstanding the fact that the judgment-debtor was a party ton 
olaim petition, put ina statement claiming the property attaoheJ, and actively 
contested the claimant’s right thereto the Court expressly confined itself to the 
question of possession and only adjudicated upon that question, Hald, that the title 
of the judgment-debtor was not adjudicated upon in the claim petition and that 
neither she nor her heirs were bound, under art. 11 of the Limitation Act to sue in 
a year to establish their title. 

Per Seshagiri Aiyar, J.—Sembie : The scope of O. 21 Rr. 58 to 61 of the Code 
should be restricted to concluding the parties regarding the right to attach the 
property in execution and not to finally determine the rights of the pirties to the 
property itself. 

An order in a claim petition is not binding on the judgment-debtor irrespective 
of the nature of the adjudication on the claim petition. He will not be bound by 
the order, unless he has been a party to the claim petition and also unless the 
order in terms adjudicates upon his title. If the order in terms leaves the question 
of title open observations as to possession will not conclude title as well, “ Posses- 
sion” jn O, 21 R. 60 is bare possession and not possession indicative of title. 

Semble.—Payment of the amount of the decree even after a year from the date 


of an adverse claim order has the offest of making the order spead itself out and 
the party affected by it need not seek to have it set aside. 





mr 


* S. A. No, 1833 of 1918. ` 25th July, 1919. 
1, (1894) I. L. R. 17 Mad, 282, 
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Vedalingam Per Bakewell, J—The meaning of the word “conclusive” in O. 21 R. 68 is that 

Pillai the realisation of the attached property shall procsad or be stayed as directed by 

y thal the order of the Court, and that there ghall ba no appeal therefrom ex- 
eera ‘ 


cept as prescribed by the Rule. If the attached property be sold in pursuance of 
the order, then the purchaser will take it from or subject to the rights asserted by 
the claimant or objector as determined, by the Court. 

Quaere.—Whether if the attachment be raised, the execution proceadings 


simply come to an end or there is an adjudication as to the title of the j udgment.- 
debtor. 


Second Appeal against the decree of the District Court 
of Tanjore in A. S. No. 683 of 1917 against the decree of the 
Court of the District Munsif of Tiruthuraipundi in O. S. 
No. 109 of 1915. 

A. Krishnaswami Aiyar, for Appellant. 

, K. Srinivasa Atyangar and S. Varadachariar, for Respond- 
ents. 

The Court delivered the following 

Seshagiri dudgments.—Seshagiri Atyar, J.—One Amirthammal had 
Myar, d, two sons, Vythilinga the 1st defendant, Dakshinamoorthy, the 
father of defendants J to 5 and at least one daughter. There was 
some dispute about the property belonging to the daughter’s 
husband and a suit was pending in respect of it. A compro- 
mise was come to and by Exhibits A and B, the property in 
suit was given to Amirtham in 1882. Subsequent to this arrange- 
ment, disputes arose between the mother and the sons regar- 
ding the right to this property which is of considerable value. 
The mother gave leases to enable the lessee to eject the sons. 
There was some litigation based on these leases. Ultimately 
in Suit No. 228 of 1908, a decree was obtained for money by a 
creditor against Amirtham and Vythilinga. In execution, 
the property in suit was attached, as belonging to the judgment 
debtors. Dakshinamoorthi intervened with a claim petition. 
Exhibit XVIII (c) is the order thereon dated the 4th 
February 1910. The exactinterpretation of this order will 
be dealt with later on. In June 1910, the share of Vythilin- 
gam in certain items of the property was sold. It is 
alleged for the respondent that the sale proceeds were utilised 
to pay ofi the decree and that the decree has been fully satis- 
fied. Mr. Krishnaswami Aiyar for the appellant does not admit 
this and contends that as this point was not argued in the court. 
below, it is not open for the respondent te rely on it and to base 
a legal argument on it. The suit Was brought by the daughters 
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of Amirthammal claiming the property, as.their mother’s stri- 
dhanam and praying for an injunction restraining the defendants 
from interfering with their enjoyment. The Court of first in- 
stance held that the property was taken by Amirthammal under 
Exhibits A and B, benami for her sons and dismissed the | suit. 
In appeal the District Judge has reversed the decree. He has 
held that the benami character of Exhibits A and B has 
not been established and that it has not been proved that the 
sons were holding adversely to their mother. On the question 
whether the failure to sue wtihin a year of the order on the 
claim petition barred the plaintiffs, he held that the title of 
Amirthammal was not adjudicated upon in the claim petition 
and that neither she nor her heirs were bound to sue within a 
year, (Article 11 of the Limitation Act) to establish their 
titles. 

This Second Appeal is against that decree. The second 
appeal has been very fully and ably argued: before us, as was to 
be expected from the learned vakils engaged in the case ; and as 
the matter may not rest here and as the decision affects consi- 
derable property, I think it desirable to deal with the questions 
at some length. 

As regards the findings that Exhibits A and B were not 
executed benamz for the sons, Mr. A. Krishnaswami Atyar 
rightly stated, that the finding was not open to attack in Second 
Appeal. Whatever may be the powers of the Judicial Commit- 
tee to examine the evidence where two Indian Courts differ, it 
has been held that the Civil Procedure Code does not give the 
Second Appellate Court that power. The same observations 

apply to the finding as to the adverse possession. 


I shall now proceed to consider the question very elaborate- 
ly argued at the bar. Mr. K. Srinivasa Aiyangar for the 
respondents addressed us on the scope and effect of O. 21 Rr. 
58 to 61. The question may be considered from two stand- 
points : (1) Is the order an adjudication which affects title to 
the property for all purposes and (2) Is the order effective 
against all the parties interested in it, namely, the judgment- 
debtor, the defendant and the claimant ? For the limited scope 
which the learned vakil suggested for the rules. there are some 
weighty considerations :. (a) It is. now well recognised that 
notwithstanding an eee order, if'the money due under the 
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decree is paid off within a year, the order spends itself out and 
the party affected by the order need not seek to have it set aside. 
See Koyyana Chittammav.Doosy Gavarama 1, Whether a payment 
after the year should have the same effect is open to argument. 
But it is unnecessary to consider the point now. Speaking 
for myself, I am unable to see why the payment after the 
period fixed in Art. 11 of the Limitation Act should have a 
different effect. (b) It is equally well-established, that the 
result of the litigation stated in consequence of an order ona 
claim petition is to.place the parties in status quo ante that is 
to the portion they occupied at the time of the attachment 
objected to. If that is the result, itis suggested that the ad- 
judication in the claim petition should be restricted in its scope 
to the matter arising in execution under the decree and not to 
concluding the rights of parties which are not within the 
purview of the Execution Order. There is much force in 
this contention. (c) -Again, if the decree-holder is unable to 
establish the title of the judgment-debtor in answer to a 
claim, it would not preclude him in execution of another 
decree, from proving that the property did really belong to 
the judgment-debtor. This would go to show that the 
adjudication has not the force of res Judicata, but it is only 
operative to conclude rights in execution. (d) The nature of 


the inquiry is a summary one. Rights relating to property far 


beyond the pecuniary jurisdiction of a tribunal in regard to 
suits cannot be disposed of on the claim petition. Can 
the legislature have contemplated such far reaching consequen- 
ces to an order made under such circumstances as to conclude 
the right and title of the parties for all time to come? I 
must say that I have been very much impressed by these consi- 
derations and am inclined to think that thé scope of the rules 
should be restricted to concluding the parties regarding the 


_ Tight to attach the property in execution and not to finally 


determine the rights of the parties to the property itself, 


However, I do not want to rest my judgment on this point 
alone, because there are decisions and observations in the judg- 
ments of this Court which clothe such an order with wider 
attributes than I am prepared to invest them with. 


Sa Ne 
1. I, L. R. 29 Mad, 225, 
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In my opinion, the order in question was not intended to 
and did not adjudicate upon the right of Amirtham. *I shall 
shortly revise the history of the question as to how far and to 
what extent a judgment-debtor is bound by an adverse order in a 
claim petition. There are three possible views: (a) He is not 
a necessary party and is not bound by the order, although it 
was passed in his presence and after hearing him ; (b) he is 
bound by the order whether he appeared and contested the 
claim or not; and (c) the extent to which he is affected will 
depend upon what was considered and decided in the enquiry. 
Mr. K. Srinivasa Aiyangar argued in support of that view. Mr. 
S. Varadachariar elaborated it by pointing to the language of 
rule 60 and to the final effect the order has. Mr. A. Krishna- 
swami Atyar on the other hand referred to the concluding 
portion of Rule 61 and to the language of article 11 of the Lim- 
itatton Act as pointing to the opposite conclusion. Having 
regard to the course of decisions, in this Presidency, I do not 
feel myself at liberty to hold that the order would under no 
circumstances be binding on the judgment-debtor. Nor am I 
prepared to agree with Mr. A. Krishnaswami Aiyar that the 
order would bind the judgment-debtor whatever may be the 
nature of the adjudication on the claim petition. The interme- 
diate view is what has consistently been acted on in this Court. 
The view in Netieom Perengaryprom v. Damodaran N ambudry 1, 
was very soon after limited in its operation by stating that the 
` nature of the relief should be considered in appraising the effect 
of the order. See Arekel Kunhi Kuttiyali v. Imbichi Amma 2. _ In 
Guruva v. Subbarayudu 38, to which Mr. S. Varadachariar 
drew our attention, it was distinctly stated that even if the 
judgment-debtor had notice, the order will not bind him. 
The order must be against him in effect. In Muthuswamt 
Mudali v. Ayyalu Bathadu 4, evidence was given against 
the claimant by the judgment-debtor. The learned Judge held 
that his having notice of the claim and of the adjudica. 
tion will not bind him, if his rights were not adjudicated 
upon. The same view was taken in Moidin Kutti v. Kunhi 
Kutti ©. To all these judgments Sir Arnold White was a party ; 


1, (1869) 4 M. H. O. R. 472. 2. (1871) 6 M. H. O. R. 416, 
3. (1890) I. D. R. 13 Mad. 806, 4, (1903) 18 M. L, J. 367. 
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and I think I am justified in deducing the rule from them, that 
a judgnrent-debtor will not be bound by the order ona claim 
petition, unless he has been a party to it and also unless the 
order in terms adjudicates upon his title. That was the very view 
pointedly enunciated in Sadaya Pillai v. Amirthathachy! after re- 
ferring to the narrow view held in Calcutta. Subella Appanna v. 
Mallidi Appanna 4, to which I was a party only held that if 
there is an adverse order against the judgment-debtor, he can 
sue within a year. It negatived the contention that the decree- — 
holder alone can sue and not the judgment-debtor. Second 
Appeal No. 975 of 1918 was a suit by the claimant and there 1s 
nothing in that judgment which is opposed to the authorities I 
have reviewed. Now comes the question regarding the nature and 
effect of the order in the summary enquiry in the present case, 
In considering this point, the observations in Ramu Aiyar v. 
Palaniappa Chetty 8, should be borne in mind. It was there 
pointed out that if the order in terms leaves the question of 
title open, it cannot be contended that observations as to 
possession conclude title as well. Mr. Krishnaswami Alyar 
rather insistently argued that possession spoken of in Rule 60, 
is possession indicative of title and not bare possession, e. g., 
that of a trespasser. I find nothing in the rule to warrant this 
interpretation. It starts by saying that only the question of 
possession will be considered. The discussion is all about 
possession. Bearing these considerations in mind I proceed 
to examine the order passed on‘the claim petition. It starts by 
saying that only the question of possession will be considered. 
The discussion is all about possession. The conclusion 
relates to possession. I am unable to read with such 
an order an intention on the part of the Court to deal with the 
title of the parties, It is true that Amirtham putin a statement 
and claimed the property. But the Court wisely did not 
embark upon the enquiry claimed by her. 


My conclusion is that notwithstanding that Amirtham was 
a party, notwithstanding that she actively contested the clai- 
mant’s right, the only matter adjudicated upon was as to who 
was in possession; and that therefore the conclusive effect 





1. (1910) I, L. R. 34 Maa. 533. 2, (1914) M. W. N. 833 
3. (1910) I. L. R., 85 Mad. 35=21 M L.J. 756, 
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predicated by the section only affects: possession and not the 
title being litigated in this suit. : 

In this view, I am of opinion, the District Judge is right 
and I would dismiss the Second Appeal with costs. _ 


Bakewell, J—1 do not propose to deal with the cases 
which have been cited and discussed by my learned brother, 
but intend only to examine the scope of rules 58 to 63 
of Order XXI of the Code and the effect of the order 
made upon the claim petition in this case. The ground of 
an application under these rules is that property attached 
in execution of a decree is not liable io that attachment. 
S. 60 of the Code declares that certain things “ belonging 
to the judgment-debtor, or over which or the profits of 
which, he has a disposing power which he may exercise 
for his own benefit, whether the same be held in the 
name of the judgment-debtor or by another person in trust 
for him or on his behalf,’ are liable to attachment and sale 
in execution of a decree, and that certain other things are 


not so liable. A judgment-debtor may therefore object to 


any attachment on the ground that the property attached is 
exempted from attachment and sale and an objection by him 
falls within rule 58. A third party may claim that he has 
some interest in or is possessed of the property attached 


(rule 59), and since the judgment-debtor is interested in the 


discharge. of the decree by means of the attached property and 
in any surplus sale proceeds after such discharge he should be 
made party to the proceedings. The enquiry under rule 58 is 
termed an ‘investigztion, not atrial of issues between the 
parties, and the Court is directed not to make it when the claim 
or objection has been designedly or unnecessarily delayed. 
The policy of the legislature is ta secure the speedy settlement 
of questions of title raised at execution sales, Sardhari Lal v. 
Ambika Pershad 1 and the finding of a Court is a summary deci- 
sion from which the suit allowed by rule 63 1s simply a form of 
appeal, Phul Kumari v. Ghanshyam Mishra ®, The object 
ofthe legislature in prescribing a suit by way of appeal appears 
to be to give the parties an opportunity of placing their respec- 
tive cases before a Court, because a summary investigation 


1. (1888) I. L. R 15 Cal. 521 (P.C). 2 (1907) I. L, R. 85 Cal, 202 (P.C). 


Vedalingam 
ilai 


v. 
Veerathal, 


Bakewell, J. 


Vedalingam 
Pillai 


v. 
Veerathal. 





Bakewell, J. 


Venkata- 
subban 
Patter 


v. 
Ayyathurai. 


554 THE MADRAS LAW JOURNAL REPORTS, ÍVOL. xxxvii 


might not have furnished suffivient material for a decision by 
an appellate court. From these considerations, I am of 
opinion that the meaning of the word ‘ conclusive’ in rule 63 
is that the realisation of the attached property shall proceed or 
be stayed as directed by the order of Court, and that there 
shall be no appeal therefrom except as prescribed by 
the rule. If the attached property be sold in pursuance 
of the order, then the purchaser will take it free from 
or subject to the righis asserted by the claimant or 
objector as determined by the Court; but if the attachment 
be raised, the question arises whether the execution proceedings 
simply come to an end or there is an adjudication as to the 
title of the judgment-debtor. This question does not arise 
in the present case and I express no opinion upon it. 


I agree that the order in this case is not made against the 
judgment-debtor Amirthammal, because the Court did not 
decide the title to the property as between her and her co- 
defendant and the claimant. I think that the Court only 


decided that the sale should not include any possessory right to 


a moiety of the property to which the claimint might be entie 
tled. I agree with the ordér proposed by my learned brother. 


A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR 
JUSTICE MOORE. 

Venkatasubban Patter and others ... Appellants * (Defend- 

ants 1, 3 to 6, 8 to 10, 

14 to 16, 18, 21, 25 to 


v. 27, 31 to 37, 40, 42, 
, HR l 44 and 29.) 
Ayyathurai alias Ranganatha Sastrigal ... Respondents (Plain- 
and others tiffs 1 to 7 and Defend- 
ants T, 24, 28, 39, 41 

and 43.) 


Religious endowmeni—-Village temple—Management and conirol—Decision of 
majority of villagers, binding on ‘minority—Res judiosta—Matter directly and 
substantially ın issue--Reference to pleadings and judgment in prior suit—Issue of 
law—Decision on, when operates as res judiosta.» 


* S, A. No. 1688 of 1918. 19th August, 1919, 
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In the case of a village temple owned in common by'the villagers, the right 
of management of the temple and its properties vests in the inhabitamts of the 
village as a corporation. The decision of a majority of the villagers in a meeting 
duly converned, binds the minority in all matters connected with the management 
of the temple. Yegnarama Dikshitay v. Gopala Pattar 1, Lalji Shamji v. Walji 
Wardhssan 2, and Cooper v. Gordon ®, Relied on. 

To constitute a mattar res judicata the matter directly and substantially in 


issue in the subsequent suit must be the matter which was directly and 
substantially in issue or constructively in the former suit. Whether a matter 

has been dealt with and adjudicated upon, is to ha determined bya reference to 
the plaint, written statement, the issues and the judgment. An issue of law may 

be res judicata if the cause of action in the subsequent suit is the same as that in 
the former suit. The operation of a decree as res judicata so far at any rate the 

subject matter of a direct adjudication contained in the deoree is concerned, can in 
no way be attacked, in the abgenoe of fraud or collusion, by the fact that the 
decision was based on & mistake of law. As between the parties thereto it must 
be held to be binding and to operate as res judicata. 

Second Appeal against the decree of the District Court of 
Scuth Malabar in A. S. No. 500 of 1917 preferred against the 
decree of the Court of the District Munsif of Alattur in O. S. 
No. 54 of 1916. , 

C. V. Ananthakrishna Avyar and P. V. Parameswara Aiyar 
for Appellants. 

The Hon. Mr. T. R. Ramachandra Aiyar and C. 8. Anantha- 
narayana Aiyar for Respondents. 


The Court delivered the following 

Judgment.—Plaintiffs and the defendants are members 
of Kuzhalmannam, a Brahmin village in the Palghat Taluk. 
The suit was brought for a perpetual injunction restraining 
Defendants 1to 45 from consecrating a lingam in the Siva 
temple in the village which belongs in common to plaintiffs 
and the defendants without the cousent of the community as 
a whole. It appears that for many years past the village has 
been divided into two factions, known as the Eastern and the 
Western factions. Plaintiffs and defendants 45 to 51 belong 
to the Western faction, Defendants 1 to 44 belong to the 
Eastern faction and are in a numerical majority. It seems 
that the Siva lingam was stolen in 1888, and the members of 
Ist defendant's faction wanted to have it replaced by another. 
The proposal was opposed by the plaintiffs’ faction and litiga- 
tion ensued, and the plaintiffs’ faction succeeded in obtaining 
an injunction restraining the defendants from consecrating the 


1. (1918) M. W. N. 595. ' 2. (1835) I. L. R.19 Bom. 507, 592, 
8.1L. R. 8 Eq. 249, 
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particular Lingam in dispute. Plaintiffs case as put forward 
in the pfaint shortly was that in January 1916 some members 
of the 1st defendant’s party sent a notice-stating that a meeting 
of the members of the community should be convened to decide 
the question of consecrating a new lingam, that a meeting was 
held but had to be postponed as the leading members of the 1st 
defendant’s faction stayed away, and no definite decision was 
arrived at, that the lingam which was proposed to be consecrat- 
ed was not fit to be consecrated, and that they were entitled to 
a perpetual injunction restraining the defendants’ party from 
performing the linga prathista without consulting the plaintiffs’ 
party. The answer of the contesting defendants was that plain- 
tiffs purposely abstained from attending the meeting on January 
98th 1916 at.which it was resolved that the Kalasom should 
be performed. The principal issues in the suit were whether 
there was a valid consultation in regard to the performance 
of the linga prathista among the villagers as alleged by 
defendants J, 3 and 4 and whether the defendants were 
entitled to consecrate the lingam without the express consent 
of the plaintiffs faction in writing according to the custom 
of the village of the parties. The District Munsif found 
that the defendants had not proved that there was any 
consultation among the villagers, and that piaintifs were 
entitled to the injunction asked for. On appeal the District 
Judge in a brief and, unsatisfactory judgment without going 
into the facts or recording findings, on the’ questions at issue 
between the parties, viz., whether there had been any consulta- 
tion among the villagers in regard to the consecration of the 
lingam, and whether the defendants were entitled to fix the 
lingam without the consent of the plaintiffs, disposed of the 
case on the broad ground “that the plaintiffs, were entitled to 
an injunction restraining the defendants from doing anything 
in the temple to which they objected unless the defendants 

could prove that they had constitutional authority for their 
action.” The District Judge refused to accept the defendants’ 
contention that the temple should be governed by the will of 
the majority of the householders, and observed that the defen- 
dants’ only remedy was to apply for a scheme of management. 
Before dealing with the questions argued before us in the 
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appeal we may mention that the defendants did not object 
that the plaintiffs were not entitled to bring the -suit,* and we 
proceed on the assumption that the suit‘is maintainable. Mr. 
Ananthakrishna Aiyar for the appellants contended that, as the 
plaint temple is admittedly a village temple belonging to the 
Brahmin viilage of Kuzhalmannam the lower Court ought to 
have held that the majority of the householders have the 
right to resolve upon any act of management relating to the 
temple and to enforce the same, that the consecration of a 
new lingam in the temple is a -proper and necessary act, and 
that the plaintiffs’ contention that without the consent of 
the minority there can be no valid acts of management is 
unsustainable. Mr. Ananthakrishna Aiyar strongly relied upon 
the decision ın Yegnarama Dikshitar v. Gopala Pattar and others 1 
which was affirmed by the Full Bench in (1918) M..W. N. 595. 


In that case the facts were that the inhabitants of a certain village - 


owned a temple in common and the temple owned moveable 
and immoveable properties. Disputes as to the management of 
the temple properties were referred to arbitrators who passed 
an award on which a decree was passed entrusting the manage- 
ment of the temple.and its properties to the persons selected by 
the residents of particular streets. . The plaintiffs in the suit 
who were some of the villagers interested in the communal 
properties sued to have it declared that a resolution passed by 
a majority of the villagers at a certain meeting in regard to the 
future management of the village Devaswom was valid and 
binding. It was held that the relationship of the inhabitants 
of a village in respect of -a temple and- its properties 
owned and managed by them in common partakes more 
of the character of a corporation than that which exists 
among the members of a club- or of trustees, public or 
private and the law regulating the latter does not apply to 
them. It was further held that when a corporation consists of 
an indefinite number, the major portion of the members pre- 
sent at a meeting is competent to bind the minority, but where 
the body is definite there must be a major: part of ‘the whole 
number, and that the rule applies to India which recognises 
fluctuating communities .as legal persone owning property, as 


for instance the caste and the village, and in matters relating to 


1. (1917) 41 I. ©. 788, 
12 


Venkata- 
subban 
Patter 


v. 
Ayyathurai. 


Venkata- 
subban 
‘Patter 


v, 
Ayyathurai. 


ww 


558 THE MADRAS LAW JOURNAL REPORTS. [VOL..XXXVIJ 


the management of caste property and the administration of its 
affairs, the majority of the caste has authority to control the 
minority. 

We think that the principle of this decision applies to the 
present case, although it is true that the act complained of viz.. 
the proposed consecration ofa lingam in the temple is of a 
religious nature and not strictly speaking a matter relating 
to the administration of the affairs of the temple. The right 
to establish a lingam in the temple is an incident of the 
management of the temple by its owners. The plaint states 
that the temple belongs in common to both the factions of 
Kuzhalmannam village. We think that the proper view to 
take is that the relationship of the Brahmin householders, an 
indefinite number of persons, in respect of the plaint temple, 
and its property is analogous to the case of a corporation 
which owns properties and that a majority of the members are 
competent to bind the minority and that the principle which 
governs the case is that laid down in Cooper v.Gordon 1. In Cooper 
v. Gordon 1 it was laid down that so faras the administration 
of the affairs of a church was concerned, the appointment of a 
minister by the majority bound the minority. As observed by 
Mr. Justice Abdur Rahim in Yegnarvama Dikshitar v. Gopala 
Pattar 2 with reference to village and caste owning property, 
“If such an indefinite and fluctuating body had not the 
inherent powers to provide for the management of their pro- 
perty by means of resolutions which had the approval of the 
majority and passed at a meeting properly and regularly 
convened, the business of such communities could not be 
conducted at all?’ In this connection we may refer to the 
pertinent observations of Mr. Justice Farran in Lalji Shamyt 
yv. Walji Wardhman ? : “It is clear upon the authorities that in 
matters relating to management of caste property and the 
administration of its affairs, the majority of the caste has autho- 
rity to control the minority.” The learned Judge further 


. observes that in the absence of a written or proved customary 


constitution, the affairs of a caste could not be administered if 
the decision of a majority duly arrived at and notified were 
not binding on the minority. We are altogether unable to 








1. (1869) 8 Eq. 249. : 2, (1917) 41 I. C. 738 at page 741. 
3. (1895) I. L. R. 19 Bom. 507 at page 522. 
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agree with the view taken by the District Judge that “it would 
be unsafe to allow -any self-constituted body (whatever that 
may mean) to do acts which other worshippers profess to find 
offensive to their scruples and the proper course would 
be for the defendants to apply for a scheme of management.” 


Mr. Ganapathy Aiyar for the respondent endeavoured to 
support the decision of the Jower Appellate Court on the 
ground that this is a case of a private trust, and contended that 
the act of the majority of trustees cannot bind a dissenting 
minority nor the trust estate,and that in order to bind the trust 
estate there must be the act of all the trustees. The learned 
vakil cited the following cases. Luke v, South Kensington Hote 
Company 1 and Ashtbury v. Ashibury 2. These decisionsdo not 
appear to have any bearing on the questions raised by the 
appeal. No such case was raised on the pleadings or issues. It 
was never suggested that this was a case of a private trust, and 
that the plaintiffs and the defendants are trustees. A question 


of this kind not raised on the pleadings cannot be gone into in 
second appeal. 


Next it is contended, on behalf of the respondents that the 
suit is barred as res judicata by reason of the judgment and 
decree in second appeal No. 1811 of 1897. A suit O. S. No. 
148 of 1895 was brought in Temmalprom Munsif’s Court 
by certain members of the Kuzhalmannam village community 
for a perpetual injunction to restrain the defendants who were 
members of the same community from establishing a Bana 
lingam in the plaint temple. It was alleged in the plaint that 


the Bana lingam was uggra (horrible) and that if established in. 


the temple it would “bring misery and wretchedness to the 
villagers.” The relief asked for was a perpetual injunction 
restraining the defendants from establishing the said lingam, 
The issues framed were, (2) “ Is the Bana lingam the defendants 
have and referred to in the plaint a good one? Will the estab- 
lishment of the said lingam be detrimental to the interestsand 

welfare of plaintiffs and other members of Kuzhalmannam 
Brahmin village? (3) Are plaintiffs entitled to the reliefs 
claimed ?” The District Munsif found on the 2nd issue that 
the Bana lingam which the defendants desired to establish had 

1. (1879) 11Ch.D.121. =.  & (1898) 2 Ob, 111, 
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bad properties and should be rejected as unfit to be estab- 
lished ith the temple, and that establishing itin the Siva 
temple would be against the interests of the villagers, 
and passed a decree restraining the defendants from estab- 
lishing the Bana lingam in the Kuzhalmannam_ temple. 
On appeal the Subordinate Judge held that the plaintiffs 
were entitled to the injunction on the ground that they (che 
defendants) had not shown that in'acting as they did they had 
obtained the consent of plaintiffs’ faction, and they were bound 
not to consecrate the disputed lingam unless and until the same 
was sanctioned by the entire community. The decree of the Dis- 
irict Munsif was, however, varied by adding the words “unless 
and until they obtain the sanction of the village community as 
a whole after giving every member a reasonable opportunity of 
expressing his own’ opinion and influencing the opinion of the 


rest in the matter.” In Second Appeal No. 1811 of 1897 the 


learned Judges (Davies and Boddam, JJ.,) observed that the Dis-. 
trict Munsif had exceeded his jurisdiction in taising and decid- 
ing’ the second issue, and that, ifthe introduction of an | 
idol was objected to by members of the community to 
which the temple belonged, the Court would interfere to prevent 
that being done by granting an injunction. In the result the 
decree of the Subordinate Judge was modified by striking out 
that part of the decree which qualified the injunction granted, 
otherwise the decree was confirmed. To constitute a matter 
res judicata the matter directly and substantially in issue in 
the subsequent suit must be the matter which was directly 
and substantially in issue either actually or constructively, 
in the former suit.- Whether a matter has been dealt with 
and adjudicated on is to be determined by a reference to the 
plaint, the written statement, the issues and the judgment. 
An issue of law may be res judicata if the cause of action in 
the subsequent suit is the same as that in the former suit. 
The operation of a decree as res judicata so far at any rate as 
the object matter of a direct adjudication contained in the 
decree is concerned, can in no way be affected, in 
the absence of fraud. or collusion, by the fact that the 
suit was the result of a mistake of law or that the decree 
proceeded on such mistake. As between the parties there- 


ee 


io it must be held to be binding and to operate.as res judicata. 
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Kaveri Ammal v. Sastri Ramier 1. On a reference to the pleadings 
and judgments in the suits it is clear, we think, that the subject- 
matter of the former suit was entirely different from the subject- 
matter of the present one, and that the same questions were not 
directly and substantially in issue in the two suits. The griev- 
ance of the plaintiffs in O. S. No. 198 of 1895 was that Bana 
lingam which the defendants wanted to establish in the temple 
was ‘uggra’, and that if established would bring disaster on the 
villagers. The District Munsif addressed himself to this parti- 
cular question as his finding on the second issue shows, and his 
decree refers to ‘‘the Bana lingam.” The Subordinate Judge also 
held that the defendants were not entitled to establish the dispu- 
ted lingam until it had been sanctioned by the entire commu- 
nity. The effect of the judgment of the High Court was to res, 
tore the decree of the District Munsif. The substantial question 
in issue in the present is the right of the defendants to perform 
linga prathista without consulting and obtaining the assent of 
the plaintiffs’ faction. We must therefore hold that the judg- 
ment and decree in the former suits do not operate as res 
judicata. 


In the result we reverse the decrees of the Lower Courts 
and allow the appeal. We observe thal para 11 of the plaint, 
states that the lingam which was proposed to be consecrated, 
was not fit to be consecrated, and, if established, would bring 
misfortune on the villagers. This is a question of fact which 
has not been decided by the lower Court but is covered by 
the 7th additional issue. The case is remanded to the lower 
Appellate Court for disposal in the light of the above observa- 
tions on the evidence on record. Costs will abide the result. 


A. V. V. 


1. (1902) I. L. R. 26 M. 104 at p. 109 and 110. 
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PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, LoRD ATKINSON, LORD 
PHILLIMORE, SIR JOHN EDGE, AND Mr. AMEER ALI. 


[On appeal from the Court of the Judicial Commis. 
sioner, Central Provinces. | 
Rao Kishore Singh 

v. 
Musammat Gahenabai and another ... Respondents. 


... Appellant. * 


Hindu Law—Special family customs of inheritance may survive the primitive 
conditions out of which they sprang maxim of cessat ratio cessat lex inapplicable— 


Impartible estates—How they originate—Acceptance of sanad mednsistent with family 
cusiom—Canmnot destroy custom. 


A special family custom of inheritance inconsistent with the ordinary Hindu 
law may, if observed amd acted upon, survive the primitive condition of things out 
of which it originally sprang. 

In such a case the principle embodied in the expression cessat ratio cessat lex 
does not .pply. 

One of the ways in which impartible estates may originate is by indspendent 
chiefs or feudatories being reduced in course of tine to the position of ordinary 
Zemindars : but such estates may also owe their origin to family arrangements 
followed up in practice for generations, whereby it was originally agreed that the 
family property should ne impartible and be held and managed for the benefit of 
the whole family by a single member at a time in a certain order of succession, the 
other members being entitled to maintenance only. A family may expressly or 
impliedly agree to continue to observe such a custom even though the conditions 
which at one time made it necessary have completely altered. 


The mere acceptances by the head of a family govorned by such a custom of a 
sanad from the Crown containing clauses inconsistent with the custom cannot des- 
troy the custom or affect the order of succession which it prescribes. 


Appeal from a decree of the Judicial Commissioner's Court of the 
Central Provinces, dated June 29,1912, reversing a decree of the 
District Court of Nimar. 


The facts of the case are fully set outin their Lordships’ judg- 
ment. The appellant sued for possession of the Estate of Rao Himmat 


Singh deceased, alleging a special family custom excluding females by 


which he was entitled to succeed. The defendants were the mother 
and step-mother of Himmat Singh, who were entitled to succeed him 
by ordinary Hindu law, and had obtained possession. They denied the 
custom alleged, and pleaded that even if it existed there had been a 
partition between their branch of the family and the junior branch 
to which plaintiff belonged. The trial Judge found the custom 


* P.C. A. No 46 of 1918. 19th and 20th June and 29th July 1919. 
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proved, and alleged partition not proved: he decreed the suit. 
On appeal his decision was reversed by the learned Judieial Qom- 
missioners (Batten and Stanyon) who found that whatever had once 
been the state of things, the family property had, since a settlement 
effected in 1864, when sanads were issued by Government to the 
ancestors of the parties, become subject to the ordinary Hindu law. 
They summed up their conclusion as follows : 


“We have no doubt that Rao Daolat Singh and Shere Singh 
accepted each a separate estate from Government, which was liable, 
as the Commissioner pointed out; to lapse to Government without refer- 
ence to the other : and whatever may have been the rights of the two 
branches of the family inter se in respect of their property under 
previous custom, we are clear that the property granted by the sanads 
was in each case property subject to the ordinary Hindu law of in- 
heritance as the severalty of grantee or as the estate of the grantee 


and his joint brethren.” 


They accordingly dismissed the suit. 

On this appeal. 

De Gruyther K. C. and H. Johnston, for appellant, submitted that 
the trial Court had rightly found that the special family custom 
alleged was proved and subsisting. The Appellate Court had erred in 
treating the sanads asa fresh root of title: these sanads did not in 
fact confer any property at all. These samads only referred to a small 
part of the property, but they were telied on as showing that part of 
the property was treated as not being impartible, and the argument 
was that it had all ceased to be impartible. It was clear that the 
estate was impartible up to the time of Captain Mackenzie's report. 
That report showed that Captain Mackenzie never considered the 
precise point now raised. By taking a hereditary appanage in lieu of 
maintenance Shere Singh, the plaintiff's ancestor, did not destroy the 
impartibility of the Raj: the Appellate Court had misconstrued the 
agreement of 1841. Captain Mackenzie in his settlement proceedings 
had no intention of altering the order of succession, and whatever was 
intended either by him or by the higher revenue authorities, no fresh 
grant could alter the established custom of the family, which held its 
properties quite independent of and long before Captain Mackenzie's 
settlement. 

The respondents did not appear. 

Their Lordships’ judgment was delivered (July 29, 1919) 
by 

Lord Atkinson :—This.is an appeal from the decision of 
the Judicial Commissioner of the Central Provinces on appeal 
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from the District Court of Nimar reversing a judgment of the 
latter C3urt in an action in which the present appellant was 
plaintiff and the present respondents were defendants. The 
fact that the respondents have not appeared on the hearing 
of the appeal before this Board, requires that the evidence, 
and the points raised in the case should be examined by 
their Lordships in more detail than would have been neces- 
sary, had counsel for both the appellant and the respondents 
appeared and presented their respective contentions to them. 


The action out of which the appeal has arisen was brought 
by the appellant, Rao Kishore Singh, to have it declared that 
he, as sole heir of his second cousin, Rao Himmat Singh, who 
died on the 16th October, 1906, was entitled to a certain estate, 
particulars of which are set out in detail in the schedules attached 
to the plaint, of which his said cousin was owner in possession 
at the date of his death, andalso to recover possession of the 
same. The appellant claims this heirship by virtue of a special 
family custom upon which he relies, according to which, as he 
avers (1) females are wholly excluded from inheritance ; (2) on 


the death of a proprietor the whole estate passes to a single 


person, subject to the liability to maintain the other members 
of the proprietor’s family ; (3) on the death of a proprietor the 
male relative who is in the eldest line of male descent from him 
succeeds, and in default, the male relative in the eldest line of 
male descent, from his father, and next from his grandfather 
succeeds and so on. No restraint on alienation is imposed in 
other respects by this custom. 


The respondents are the mother and step-mother of Him- 
mat Singh, widows of his late father, Rao Ram Singh, claiming 
to be entitled as the latter’s heirs to the aforesaid estate under 
the ordinary Hindu Law. They admittedly would be so if the 
alleged custom did not govern the descent of the estate. The 
genealogical table of the appellant’s family for the last six 
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generations, which is set out in the plaint, ts admitted to be 


correct, and runs thus ;— 


P. C. 


—— 


Rao Kishore 


Singh 


Y. 
Musammat 
Gahenabai. 
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still alive who are not parties to these proceedings. 


It is in the plaint averred amongst other things and subse- 
quently found by the District Judge that certain properties of 


which the appellant was then in actual possession were by a 
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certain instrument in writing dated the 21st January, 1841, 
obtained by his grandfather, Shere Singh, from Rao Partab 
Singh, the then head of the family, in lieu of the yearly sum of 
Rs. 210, formerly received by him for maintenance. This 
document is Exhibit P. 42. From the extraordinary and, as it 
appears to their Lordships, misleading use made of it by the 
Appellate Court, it becomes necessary to examine its terms in 
detail. Itis further averred that, with certain trifling excep- 
tions, named by the District Judge, the whole family estate in 
the schedule to the plaint described decended from Rao Dur- 
jan Singh to Rao Barjor Singh, from him to Rao Mohan Singh, 
thence to Rao Chater Singh, and from him to Rao Partab 
Singh, and thence to Rao Daolat Singh, all of whom are named 
in the above-mentioned geneological table. 


It is also averred and not disputed that Rao Daolat Singh 
died on the 23rd August 1880, possessed of the whole of the said 
family estates, leaving him surviving his two widows, Mussam- 
mat Godawaribai and Mussamat Sonabai, and one daughter, 
Musammat Rajkuwarbai, who is still alive. 


It is, further averred that Rao Ram Singh, who was a 
younger brother of Rao Daolat Singh, lived separate from the 
latter, receiving certain sums of money for his maintenance ; 
that on the death of Rao Daolat Singh, in the events which had 
happened, the family estates passed by inheritance to Rao Ram 
Singh, who gave by registered deed to the widows of his. 
brother, Daolat Singh, for their maintenance one village, some 
lands, a house and a cash allowance ; and that after the death 
of these widows the property so given reverted to Rao Ram 
Singh, Mussammat Rajkuwarbai receiving nothing ; and that 
Rao Ram Singh died on the 30th May, 1905, leaving him surviv- 
ing two widows, the defendants in the case, one son, Himmat 
Singh, who died childless on the 3lst May, 1905, and seven 
daughters. In the written statement of the respondents filed the 
13th November 1908, they, in addition to putting the appellant 
upon strict proof of the family custom relied upon, and denying 
that any rule of primogeniture existed in the caste and family 
to which the parties litigant belong,pleaded that even if theCourt 
should find in favour of the existence of some kind of rule of 
primogeniture binding the family, it would be of no avail to the 
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appellant inasmuch as before the first settlement in 1864 there 
was a partition of the family estates between the senior and 
juniorybranches of this family, by reason of which the junior 
branch enjoyed exclusively the property then in their posses- 
sion, that Shere Singh, paternal uncle of Rao Daolat Singh, 
made a representation of ‘this fact to the officer in charge of the 
Zemindari Settlement during its progress between the years 
1858 to 1864, and that on the faith of this sepresentation 
separate jageer and pensions were allowed him to the detri- 
ment of the interest of Rao Dolat Singh, who, on the faith of 
the representation, did not claim a larger pension, nor the 
grant of the jageer with respect to property assigned to 
Shere Singh; that Shere Singh as one among numerous 
junior members of several Zemindari families, well knew 
that he would have, in future no claim to the succession 
to the senior branch, but that on the extinction of heirs 
the property would lapse to the Government; and that 
the appellant was, by reason of the above representation, es- 
topped from claiming any right to succeed to the property in 
suit, the above-mentioned partition having destroyed the right 
of the junior branch, if they had any, to succeed to it. 


The respondents further plead in reference to the matters 
set forth in the third paragraph of the plaint that they have no 
personal knowledge of the grant of Rs. 210 per annum for 
maintenance, nor of the execution of the Ekranama therein 
mentioned, but alleged that even if the Court were to find in 
favour of the existence of the agreement, it would be of no 
avail by reason of the aforesaid partition, and estoppel. 


The appellant in a written statement in reply traversed all 
the material averments contained in the written statement of 
the defendants ; and as to the sum of Rs, 210, said that it was 
at the Zemindari Settlement commuted by the Government 
into a hereditary annual pension of Rs. 150, and Mouza 
Malgaon on jageer. 

The following ten issues were settled by the learned 
District Judge, C. S. Finlay :— 

‘t ISSUES. 


“I. Under what circumstances are the appellations of ‘Thakur’ and ‘Kuwar’ 
applied to members of the Bhamgarh family ? 
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“II Does Government confer the title of Rao on the person succeeding to 


the Bhamgarh property and in particular was it conferred on plaintiff by Govern- 
ment on 29th January, 190s ? 


“II. Does alaw or custom of primogeniture prevail in the dhamgarh 
family, and if so, what are its details and incidents ? 


“IV. Was there a partition between the senior and junior branches of the 
Bhamgarh family of the nature indicated in paragraph (2) (c) of defendant's written 
statement, dated 13th November, 1908 ? If so, what is the effect of such partition 
on plaintifs claim? Is piaintiff estopped from claiming a right to succeed to the 
property in suit ? 


“Y, Did plaintifi’s grandfather Shersingh, receive a yearly grantof Rs, 210 
as Maintenance allowance under an ‘Tkrarnamah’ dated Magh Vadi 14 Sambat 1897 
executed between Shersingh and Pratab Singh? What is the effect of the partition and 
estoppel, if any, described in the last issue on this ‘Ikrarnameh’ and the arrange- 
ment made thereunder ? 


“VI. Has the British Government since its advent paid a definite sum 
to Shersingh in lieu of his Zamindari rights ? 


`“ YII. Ig any of the property ancestral? Was all of it enjoyed by the several 
ancestors mentioned in paragraph (8) of the plaint? In patioular are properties Nos. 
(30), (81), (46) and (58) in the possession of the defendants ? -What is the nature of 
the property No. (58)? 


" VIII. Is plaintiff the heir of Rao Himmat Singh ? 
“IX. Are plaintif’s claims for a declaration and for possession redundant ? 
“X. To what relief is plaintiff entitled? ” , 


The learned District Judge who tried the case, C, Sestra 
Rao, ina lengthy and elaborate judgment delivered on the 19th 
November, 1910,analyzed in minute detail all the evidence given 
in the cage, oral and documentary. He dealt at length with the 
early occupation of Nimar by Rajput Chiefs as described in the 
settlement reports of Captain Forsyth and the Zemindari Settle- 
ment Reports of Captain Mackenzie, Commissioner for the 
Nerbudda Division, and also with those portions of the latter 
report relating to the history of the Zemindari property, the 
subject of this suit, and he found amongst other things :— 


(1) That in the Bhamgarh family to which the parties liti- 
gant belong the brothers of a sonless Gaddawale are styled 
Kuar, and should the Gaddawale have a son that son is styled 
Kuar, and the child’s paternal uncles are styled Thakur. 


(2) That in this same family the Gaddawale gets the title of 
Rao, and that the Indian Government, on the 29th January, 
1908, conferred that title on the appellant on his succession to 
Rao Himmat Singh, deceased. 
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He then summarizes in the following words the historical 
conclusions which the above-mentioned reports of *Captains 
Forsyth and Mackenzie appeared to him to establish :— 


(1) That the Bhibala, the family to which the litigants 
belong, sprung originally from the intermarriage of one of the 
invading Rajput chieftains with a member or members of a 
local clan inhabiting the hills borderin g on Nerbudda, and 
are now true Rajputs. 

(2) That the ancestors of the plaintiff came from the 
north and occupied the Central Nimar about 20 generations 
ago. 

(3) That they subdued the Bhils three or four centuries 
prior to the Mahomedan conquest of Nimar and were chiefs. 
(Paragraph 40 of Captain Forsyth’s Settlement Report). 


(4) That they brought with them the institutions of their 
race, one of whichis Gaddi. The succession to the Gaddi 
being by primogeniture and the other members being provided 
with maintenance. 

(5) That in the time of the ETER rule the chiefs 
were constituted hereditary Zamindars or fiscal officers of their 
tracts with “ hucs,” and were allowed to retain the. villages 
actually in their possession. 

(6) That in later times of the Mahomedan,. rule the 
Rajput Zemindars were deprived of all fiscal functions, though 
they were allowed to retain the title of Zemindar and the hucs 
and lands attaching to their offices. (Paragraphs 120 and 121 
of the Settlement Report). 


(7) The Zemindars had property in the ‘lands which were 
considered their private property. 

(8) The Rajput Zemindars rendered nominal service to 
the State till the advent of the British Government and the 
Zemindari settlement. | 


These hucs, which took the shape of percentages of revenue 
collections, were of. considerable value. 

The learned District Judge, having thus dealt with the his- 
torical aspect of the case, , proceeds to dispose of the different 
issues raised on the pleading, especially the third and most 


P. ©. 


Rao Kishore 
Singh 
v. 
Musammat 
Gahenabai. 
Lord 
Atkinson. 


P. 0. 


Rao Kishore 
Singh 
v. 
Musammat 
Gahenabai. 


Lord 
Atkinson. 


570 THE MADRAS LAW JOURNAL REPORTS. [VOL. xxxvil 


important issue, namely, “ Does a law or custom of primogeni- 
ture prevail in the Bhamgar family, and if so what are its details 
and incidents?” The burden of proving this issue he rightly 
held lay on the appellant. The examination of the evidence 
bearing upon this issue covers 174 printed pages of the Record, 
from p. 301 to p. 318. He ultimately finds that the custom of 
primogeniture prevails in the family of the parties litigant ; 
that under it women were excluded from inheritance, and that 
the male relative who is in the eldest line of male descent 
from the last holder or his father or grandfather succeeds. It 
will be observed that the learned Judge uses the present, not 
the past tense, “ prevails,’ and that he does not state that the 
custom involves any restraint on alienation. 


It is in their Lordships’ view clear that there was abund- 
ant evidence before the learned Judge to justify him as a 
reasonable man in finding as he has found on this issue, 
and they do not find in the evidence anything to lead them to 
think that his conclusion was erroneous. Well, if he be right 
in this, this custom became the law of the family regulating 
the succession to the family estate. The ordinary Hindu law 
did not apply to it save so far as it was not inconsistent with 
the custom. Itis in their Lordships’ view clear that such a 
custom may, if observed and acted upon, survive the primitive 
condition of things out of which it orignally, from! the very 
necessity of the case, sprung; and it is, they think, per- 
fectly clear that the head of the family for the time being,could 
not, by accepting from the Government of India a sanad con- 
taining clauses inconsistent with the custom, destroy it or 
render it inoperative. 

The learned District Judge then proceeds to deal with issues 
4, 5 and 6. In reviewing the evidence bearing upon issues 4 and 
5, he deals specifically with Exhibit P. 42, the agreement of the 
21st January, 1841, and the two sanads dated the 18th December, 
1865, identical in all respects save as to the property dealt with, 
given to Rao Daolat Singh and Shere Singh respectively, and 
he finds that the evidence as a whole shows that there was no 
partition between Partab Singh and Shere Singh ; that there was 
an agreement in January, 1841, by which Shere Singh received 
Rs. 210 a year, a jirat, and some trees as his maintenance allow- 
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ance. On issue 6 he finds that the British Government realized P. O. 
the kucs, and that out of the huc due to Daolat Singh Rs. 210 Rao Kishore 
were phid to Shere Singh, and the balance direct to him, and i 
that Exhibit P. 42 lends support to the finding that Shere Singh E 
received Rs. 210 direct from the Government. Ultimately the am 
learned District Judge finds that the appellant is entitled to pos- r 


- ; . Atkinson. 
session of the properties in suit except items 30, 31, 46, and 53. 


Before dealing with the judgment of the Court of . Appeal 
it would be well to examine this document, P. 42, considering 
the use which has been made of it by that tribunal. It is found 
at p. 140 of the Record: Ittakes the form of a letter written 
by Shere Singh to Partab Singh. It runs thus: 

“T shall get Rs. 210 annually for my food and other expenses. You should 
therefore cause it to be paid to me directly from the sarkar. (1) Ohhote land of the 
villaga Rangaon. (2) Old Mango Grova at Bhampar (8) Mowha Grove of Rampur 
(4) The house situate on the road in which I live. I shall be receiving as above 
and I will serve the Raj and will go wherever ordered. My descendants and I will 
enjoy it. In cage there shall be no descendant from me it will lapse to the Raj. I 
will not give it to anyone. I will not act against your pleasure.”’ 

It would be difficult to select words to indicate more com- 
plete loyalty and subservience to the Raj than do these words, 
It is simply an agreement by the head of the family to devote 
certain portions of the family property to the maintenance of 
a junior member, that is, an alienation pro tanto of an impar- 
tible estate which every head of such a family not restrained 
from alienation by a family custom is entitled to make though 
the estate be impartible. (Rani Sartaj Kuari v. Rant Deoraj 
Kuari 1, Raja Rama Rao v. Raja of Pittapur 2. To treat it as 
it is treated by the Appellate Court at p. 347 of the Record as 
an example of the semi-hostile assertion by the younger mem- 
bers of a family of a right to a provision out of the family asa 
permanent settlement, in the shape of a portion of the estate, 
is quite inaccurate. 


The Appellate Court does not seem to have been of opini- 
on that the evidence did not establish that the custom found 
by the District Judge to be an existing operative custom was 
not at some time or other before the Settlement of: 1865 
existing asan operative binding custom. So far they seem 
to concur with the learned District Court Judge. Where 
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they differ from him apparently is that they hold that the 
custom, though once existing and operative, has ceased 
to be so, either because the primitive conditions qut of 
which it sprung had ceased to exist, and therefore cessat ratio 
cessat lex, or because owing to the improvement in education 
and the spread of socialistic opinions consequent thereon, the 
custom has been so gradually but steadily and _ presistently 
encroached upon that it has, as it were, been eaten away, and 
has ceased to be observed or applied, or because it has been 
destroyed by the grant and acceptance of the sanads above- 
mentioned, since they contain provisions inconsistent with 
it. Indeed they regard these latter documents as decisive of 
the case. 


The judgment of the Appellate Court contains many very 
lengthy quotations from the before-mentioned reports of Cap- 
tains Forsyth and Mackenzie. The Court appears to have accep- 
ted as accurate the statements contained in these reports though 
they involve, in some cases, as in the case of the agreement of 
the 21st January, 1841, made with Shere Singh, the construction, 
of a written document. At pages 346 and 347 of the Record 
speaking of the report of Captain Forsyth, they say that it 
contains a reliable record of the antecedents of such families as 
that to which the parties litigant belong, and proceed to give 
a historical sketch of the conditions out of which quality of 
impartibility of the estates of.such families arose, as well as the 
circumstances under which it ceased to attach to them. 


The out line of that history, they say, is “that certain 
families of Rajputs came into Nimar centuries ago, and settled 
here probably as rulers of petty domains there, then chiefly 
peopled by aboriginal tribes. . . . In days when the crude 
state of internal communications made decentralization of sove- 
reign power indispensable, it is easy to understand that the 
Rajput clans, so established, even where nominally subject or 
in vassalage to some distant ruler, were practically in- 
dependent chiefs in their own’ territories. Therefore we 
find them with the royal title of Rao applied to the head 
of each clan, accompanied by such ensignia as a throne, 
a treasury and other attributes of sovereignty. Later, when 
the Mahomedan Dynasty asserted itself, and its own viceroys 
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appeared on the scene, ~ stripping the clans of their independ- 
ence, the established Rajputs were still a power to be reck- 
oneg with, and they were reconciled and their loyalty secured 
by their appointment of each headman as the fiscal officer in 
charge of his estate. In this capacity . .-. . the head- 
man exercised considerable power. Butas his unfitness for 
purely revenue work became more apparent, he was deprived 
of his powers by the substitution of a stipendiary establishment. 
Nevertheless for obvious political reasons his complacency was 
secured by a maintenance of his status and dignity. His title, 
his nominal authority over his tract, his property in land and 
the grant of perquisites, were continued, but it now ceased to 
be necessary that the clan should be represented by one 


acknowledged head. It is easy to understand that while each - 


family possessed sovereign or quasi-sovereign rights over 
any tract of country, it was indispensable that succession 
to the throne should be gaverned bya rule of primogeni- 
ture, and no doubt at that time and under those circum- 
stances the family property as an undivided whole was 
under the governance of the family head, and remained at- 
tached to the Gaddi like any impartible Zemindari at the 
present day. Again, when the head of the family became the 
holder of a hereditary fiscal office it was still necessary to 
apply the rule of primogeniture for succession to the office.” 


No doubt one of the ways in which impartible estates may 
originate is by independent chiefs or feudatories, exercising 
almost autocratic powers, being gradually in the course of 
time reduced by a paramount power to the position of ordinary 
Zemindars ; but these impartible estates may also owe their 
origin to family arrangements followed up in practice for 
many generations, whereby it was originally agreed that the 
family property should be impartible and be held and managed 
for the benefit of the whole family by a single member ata 
time in a certain order of succession, the other members being 
entitled to maintenance only, without any power of interference 
with the management. 


It is difficult to see why a family should not similarly agree 
expressly or impliedly tq continue to observe a custom necessi- 
tated by the condition of things existing in primitive times, 
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after that condition had completely altered. Their Lordships, 
therefore, are of opinion that the principle embodied in the 
expression cessat ratio cessat lex does not apply wher the 
custom outlives the condition of things which gave it birth. 


The Appellate Court do not appear to have attached suffi- 
cient weight to the vast mass of evidence given on behalf of 
the appellant to the effect that the custom relied upon, whatever 
its origin, has been acted on and applied down to quite recent 
times. 

This Court proceed next to show how a custom arising 
out of ancient conditions affecting the succession to the estates 
of a family such as that to which the litigants belong was 
superseded, and the succession to and enjoyment of those 


` estates became subject to the ordinary Hindu Law. At pages 


340 and 341 of the Record the Court set out the orders of the 
Indian Government prescribing the mode in which the re- 
commendation of Captain Mackenzie should be carried out. 
The orders run as follows :— 

‘© That the full value of the Zemindar’s land and cash perquisites should be 
ascertained, and that, after deducting the amount of expenditure which would fall 


on Government, in lieu of their services, they should receive the balance in rent- 
free estates, and thereby revert to the position of Inamdars. 


“ That in giving effect to this measure lands whether plots (‘giraut’) or whole 
estates (‘ jageer’) already hald rent-free by the Zemindars should remain undis. 
turbed, and new grants of rent-free estates should be made only’in commutation for 
that portion of the cash perquisites which might remain after making the prescribed 
deductions. 

“ That the future status of the Zemindars as Inamdars should be regulated by 
the principles of the Madres Inam Rules, each case tobe considered and decided 
on ifs own merits.” 

The plain object of these orders is to change the tenure by 
which the owners of estates such as that of the family of the 
litigants held their estates, and the rights and obligations 


attaching to that ownership of them. The Appellate Court, at 
page 341 state :— 

“that in carrying out the object so aimed at it was discovered that besides actual 
heads of families there had sprung up a certain number of junior sharers who for 
several generations had enjoyed property and allowances independently of the heads 
of the families to which they respectively belonged: These were carefully distingui. 
shed from those cadets, or junior members, who received allowances from or were 
maintained otherwise by the head of each family. Captain Mackenzie found that 
the inclusion of these juniar sharers raise the numher of individuals requiring treat- 
ment to 78, whereof no less than 44 were junior shareholders,”’ 
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That statement is based entirely upon Captain Mackeuzie’s 
report. It may or may not be an accurate description of the 
geneyal condition of affairs in this district. Their Lordships have 
not the means of determining, nor are they called upon to deter- 
mine that question, but it would appear to be clear that it is 
not an accurate description as applied to the estate of the liti- 
gants’ family, for this reason that where the Appellate Court, at 
p. 347, line 20, apparently attempt to give instances of the three 
junior sharers existing for generations on the estate in suit, 
they are obliged to select Shere Singh claiming under Exh. P 42 
the maintenance agreement of 1841, and (Exhibit 51) an agree- 
ment made on the 24th January, 1865, in contemplation of the 
intended Government settlement, whereby certain provisions 
were made by Rao Daolat Singh for the maintenance of his 
brothers Sheodan Singh and Ram Singh. Itis not too much 
to assume that if other instances of shares having been enjoyed 
for generations by junior sharers were available, those of 


cadets, whose titles began in 1841 and 1865 respectively, 
would not have been selected. 


At page 347 the Appellate Court continue to deal with 
the same point. They say :— 


“ Again when the head of the family became the holder of a hereditary 
fiscal office, it was still necessary . to apply a rule of primogeniture for suc- 
cession to the office. But now the once ruler of the family had become merely 
the representative of the family for the Managemént of such property, and the 
receipt of such perquisites as attached to the hereditary office. Thereupon 
the ordinary Hindu law began to be reinstated, and junior members 
asserted themselves as shareholders. Still, while the ruling power recog- 
nized only the office holder, the ‘younger sons’ were still to some extent 
under his sway, and their shares at his disposal. But the recurring demand for 
and the advance of socialism in the family, due to education and the evanescence 
of all real authority in the head, made permanent partitions of estate necessary. 
The subsistence which the younger brother once received as a favour from the lord 
of the manor now became a share claimed by him as a right, aver increasing in 
quantum towards that equality which is favoured by the ordinary Hindu law trom 


which only the partiowlar circumstances had for a time diverted enjoyment of the 
family property.” f 


It is unnecessary for their Lordships to determine whether 
this reasoning would be sound as applied to any case. Itis 
sufficient to say the facts which it assumes and upon which it 


is based do not exist in the present case. The Appellate Court 
have not been able to refer to a single instance other than those 
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two already mentioned where the junior members asserted 
themselve$ as shareholders in the manner described. 


It only remains to deal with- the-sanads. - They rfn as 
follows:— 
“ SIR, 

“ Whereas you formerly held the office of Zemindar as a Perguna Officer in the 


Distriot of Nimar, and enjoyed certain allowances by way of ziraut, Jagheer and cash 


percentages, on public revenues and whereas the services you rendered in that office 
will not in future be required by the Government, and whereas it has seemed fit 
to arrange for your proper maintenance in future in consideration of your previous 
services and present status: Therefore the Governor-General in Council has been 
pleased to order that your Ziraut and Jageer, as noted at-foot hereof, continue in 
your possession in freehold Enam, with the full power of alienation by gift, sale’ 
adoption or otherwise, subject to good bahaviour.and the annual payment into the 
Government Treasury by half-yearly instalments of Rupees one hundred and fifteen 
as quit-rent. 

“9. In token whereof this sunnad is granted to you this Eighteenth day ot 


December, 1866. 
“ (Sd-) W. MUIR, 


“t Secretary to the Government of India. .” 

-= Such a document as this is .quite inapplicable to Shere 
Singh’s case. He never held the office of Zemindar as a Pergunna 
or any other officer. He never enjoyed by virtue of such an 
office any percentages on public revenues. His maintenance 
is to be arranged in consideration of services he never was 
empowered to perform and never did perform. The reason. 
why its use was resorted to is not far to seek. 


At page 347 of the Record, line 29, «the Appellate Court 
state that :— 


“ Captain Mackenzie found Shere Singh to ba an independent sharer holding a 
distinct hereditable share independent of Rao Daolat Singh. It is reasonable tO 


_ presume that Shere Singh himself led the Commissioner to that conolusion as a 


result of which he got an independent status as Z;mindar and was given a separate 
panad in exactly the same terms as Rao Daolat Slngh.” 


If Shere Singh did this he, it appears to their Lordships, 
grossly misrepresents his true position under the agreement of 
the 21st January, 1841 (and he had no other title), but Captain 
Mackenzie, in the 38th paragraph of his report, states that :— 


“38. ‘. . . . In very few cases is it known with any degree of certainty 
when the holdings enjoyed by these Zemindars were first acquired by’ them or in 
what they originated. Itis, no doubt, probable that they were conferred in the 
first instance on some condition of service ; and so it has been most convenient to 
Assume as a general principle that they are service tenures. . . . So the service 
theory was maintained. It was the only theory upon which the tenures could be 
readily understood, written about, and generally dealt with. oe # 


= 
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And accordingly Shere Singh’s true position was misdescrib- 
ed in the sanad in order to fit the theory. As indeed was Daolat 
Singh’s pee to some’extent. It occurs to their Lordships there 
may have been another reason for inserting clauses expressly 
relieving those grantees from the further performance of their 
imaginary services. 

The first case to be found deciding that the discontinuing 
of a service attached to an impartible estate did not alter the 
nature of that estate and render it partible, is Ramrao Trimbak 
v. Yeshvantrao Madhavrao 1 heard and decided in 1885, twenty 
years after the Zemindari settlement ; and it may possibly have 
been thought in 1865 that, as the law then was supposed to 
stand, the release from these fictitious services would render 
the estate partible. But whether that be so or not, their 
Lordships are clearly of opinion that if this family custom 
relied upon and found applied to and bound the estate the sub- 
ject matter of this suit, the head of the family for the time 


being could not destroy that custom or release his estate from . 


it by becoming grantee from the Crown under such a document 
as these sanads. For these reasons they think the Appellate 
Court dealt with the case on mistaken principles, that their 
decision was wrong and should be reversed, that the decision 
of the District Judge was right and should be restored, and 
this appeal be allowed with costs in the Appellate Court and 
before this Board, and they will humbly advise His Majesty 
accordingly. 

Solicitors for appellant :—Adams and Adams. 

A. P. P. 


—' 
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PRIVY COUNCIL. 


: 
PRESENT :—VISCOUNT CAVE, LORD PHILLIMORE, SIR JOHN 
EDGE, AND Mr. AMEER ALI. 


[On Appeal from the High Court of Judicature at Fort 
William in Bengal.] 


The Port Canning and Land 


Improvement Co. Ld. ide Appellants * 
Üi 
Srimati Katyayani Debi ... Respondent 


Land-law of Bengal—landlord and tenant—enhancemens of rené—reclamation 
jeases—provision for future enhancement of reni— presumption that maximum rent 


provided for is tobe fixed reni—Bengal Tenancy Act, 1885 (det VIII of 1885) 
Ss. 7, 9. 


When land is let in Bengal upon a lease for the purpose of clearing jungle or 
other reclamation, and provision is made for gradual enhancement of the rent up 
to a prescribed maximum, a presumption arises that the maxin um so presoribed is 
to be the full rent as long as the tenure subsists. The ganeral provisions for enhan- 
cement of rent contained in the Bengal Tenancy Act (Act VIII of 1885) do not 
apply to such a case. 


Appeal from a decree of the Calcutta High Court (MooKerjee and 
Beachcroft; JJ) dated March 9, 1914, reversing a decree of the District 
Judge of the 24 Pergunnahs and restoring a decree of the Subordinate 
Judge of Alipur. 


The appellants were a Company with registered office at Bombay, 
the object of which was to reclaim lands in the Sunderbands of Bengal, 
They carried on their work through an agent named Cowasjee, who in 
1885 granted the respondent's predecessors a lease or settlement of 
1000 bighas, subsequently divided into portions, one of which the 
respondent held. In 1910 the appellants sued to enhance the rent of 
the land, for which respondent then and for many years previously 
had been paying 17 annas per bigha. Respondent contended in her 
written statement that the lease by Cowasjee was a permanent mourasi- 
mokurrari one, and the rent therefore not liable to enhancement. She 
produced a printed form purporting to be granted by Cowasjee’ (herein- 
after referred to as the Memorandum) in which it was so described, 
Plaintiffs denied the genuineness of this, and also alleged that Cowasjee 
exceeded his powers if he gave a lease on such terms: They also con- 
tended that the document was inadmissible in evidence, as being 
neither stamped nor registered. The plaintiffs books contained entries 
of the terms of the tenure agreeing with those in the memorandum. 


S 
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The Subordinate Judge admitted the document in evidence, hold- 
ing that it was not a lease or an agreement fora lease, but ‘merely a 
record off Previous completed transaction. He dismissed the suit. 


On appeal however his decision was reversed by Mr. Duval, 
District Judge of the 24 Pergunnahs, the material part of whose judg- 
ment was as follows: 


“ The plaintiff's case is that the rent was not fixedin perpetuity 
at Re. 1-1 and so that it is liable to enhancement. The defendant 
mainly relies on a memorandum of arrangement dated Canning the 
Sth March 1885 and signed by Dwarka Nath Roy, Superintendent, 
and Cowasjee Edaljee, Agent, under which it is stated that the rate, 
Re. 1-1 per bigha is to be the maximum rate of rent under a mokurari 
mourasi tenure. The Company denied the genuineness of this memoran- 
dum. They stated that Cowasjee Edaljee, their agent, had no authority 
to create mourasi mokurari tenures. It is admitted that this 
memorandum was not stamped or registered. There is therefore 
no lease or pattah. It deals with the whole 1000 bighas, and not the 
tenures now held by the defendant alone. It further appears that in 
respect of some of the lands within the 1,000 bighas, which have now 
fallen into the share of other members of the Original Syndicate or 
their successors in interest, that, subsequently mokurari mourasi pot- 
tahs have been granted but in these pottahs the expense of clearing the 
land has been thrown on the tenants and is not to be borne by the 
Company. (Compare Exs. J. and K.). It also appears that under the 
power of attorney granted by the Company, Cowasjee Edaljee had no 
authority to create mokurari mourasi pottabs. The learned Subordi- 
nate Judgé has found that this memorandum of arrangement cannot 
be held to be binding, but he has found that, asa matter of fact, the 
Company, though it did not treat this holding in its inception as a 
mokurari mourasi one, has by its subsequent conduci bound itself never 
to enhance the rent. On the facts I do not agree with the learned Subordi- 
nate Judge. It appears that the two tenures when still held as one 
fell into arrears of rent and sale proclamation was issued in respect 
of it in the year 1895. In that proclamation the judgment-debtor’s 
right was described, no doubt, as mourasi. This fact, howevér does not 
make it mokurari. The learned Subordinate J udge finds that the rent 
is not enhanceable as there was Progressive rant and mourashj settle- 
ment, and land had to be cleared. The facts, however, are that the 
land was cleared at the expense of the Company and not, as happens 
In junglebari leases, at the expense of the tenant himself. I, therefore 
distinguish the position of the defendant in this case from the position 
Of persons who take land on increasing rental and have to pay the cost 
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of clearing the Jungle themselves. Compare Huro Prasad Rao 
Chaudhry v. Chandracharans Banerjee! . 


“ On my finding of the facts I must come to the conclypion that 
Cowasjee Edaljee had no authority to execute a mokurarimourasi lease. 
No lease was created and the unstamped and unregistered memorandum 
of arangement signed by Cowasjee Edaljee, the genuineness of which 
I do not doubt, cannot be binding on the plaintiff Company. I find, 
therefore, on these facts that the most that has ever been. admitted or 
proved is that the defendant has a permanent right in the land but not 
at a fixed rate of rent, she is, therefore, HaDIG to pay rent on the excess 
area and to pay a fair and equitable rent.” 


The District Judge remanded the case to the Subordinate Judge 
for a finding as to what enhancement; if any, should be granted. 


The High Court in second appeal restored the decree of the 
Subordinate Judge. 

On the present appeal. 

De Gruyther., K. C., (Eddis with him) for appellants, 
submitted thatthe rent was enhanceable under the ordinary pro- 
visions of the Bengal land law, which there was nothing to 
exclude. Respondent was a tenure holder: section 7 of the 
Bengal Tenancy Act’applied. Respondents’ contention - that the 
tenure was mourasi mokurari was not made out. The pottah on 
which she relied, not being registered, was inadmissible in evidence 
under sections 17 and 47 ofthe Indian Registration Act. Cowasjee had 
no power to grant such a pottah. 


Eddis followed: The argument from respondent's long payment 
of 17 annas per bigha that herrent is not enhanceable has no force. 
Under S. 9 of the Bengal Tenancy Act her rent could not be enhan- 
ced by the Court till 15 years after the last enhancement by contract. 


Sir W. Garth, K.C., for respondent: The plaintiffs admit that defend- 
ant is their tenant: it was through Cowasjee she obtained possession. 
Cowasjee’s power of attorney authorises him to clear land, and he must 
incidentally have power to grant such leases as are usual for that pur- 
pose. All leases in the Sunderbands are mourasi mokurari. The 
document described as a pottah was not a lease strictly so called: a lease 
was to follow, although not actually given. Formal leases were later 
on given for other persons who had other parts of the 1000 bighas, 
and in each case they were mourasi mokurari. The plaintiffs books also 
support our case as to the terms of the tenure. The contract here 
was made before the Bengal Tenancy’ Act, so no argument can be 
OT, (4888) I. D. R- 9 O, 505. a 
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based on S. 9. The factthat we have paid17 annas for so many 
years goes far to show that the rent is fixed. In cases like this, where 
a — rent is fixed, it must be presumed in the absence of any- 
thing else that the rent is fixed for all time: Baboo Dhunput Singh v. 
Gooman Singh 1 Soorasoondari v. Golam Ali * Huro Prasad Roy 
Chowdhur v. Churn Boyragge 3. 

De Gruyther K. C. replied: If the lease were reconstructed the 
terms of it would be: 

1. We will take no premium. 

2. in consideration of that, you will bear the cost of clearing 
over a certain small sum. 

3. the holding will be idiei: 

It cannot be argued from this that the rent was to be fixed. 

(Viscount Cave: The Company have lost the counterpart of the 
lease, and only have an entry in their books. There may have been 
terms not expressly stated in the memo. When the Company proceed- 
ed on the lease, in 1898, they gave mokuraris to other tenants : also 
there is the fact that for years you did not claim to enhance the rent. 

Sir John Edge: How do you explain the Companys giving 
mokurari to the others ?) 

They may have paid a premium. My submission is that it 
has not been proved by legal evidence that the lease was to be 
mokurari. 

Their Lordships’ judgment was delivered (June 19,1919) by 

Mr. Ameer Ali :—This appeal arises out of a suit brought 
by the plaintiff Company in the Court of the First Subordinate 
Judge of the 24 Pergunnahs in Bengal for the enhancement of 
the rent of a tenure held under them by the respondent. The 
Subordinate Judge dismissed the suit, holding that the rent of 
the tenure was not enhancible ; his judgment was reversed on 
appeal by the District Judge. On second appeal the High 
Court of Calcutta came to the conclusion as an inference of 
law on the documentary evidence and the conduct of the par- 
ties, that the view taken by the Subordinate Judge was well 
founded, and it accordingly set aside the District Judge’s order 
and restored that of the first Court dismissing the suit. 


The plaintiff Company, a Syndicate, was formed in Bom- 
bay with the object of acquiring from Government grants of 








1, (1867) 11 M I. A. 483 at page 465. 2, (1878) 15 Beng. L.R. 126 (note.) 
8. (1888) I. L. R. 9 Cal. 505, 
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land in. the Sunderbun Jungle Tract and reclaiming : the same. 
The procédure that was adopted for the purpose was to carve 
out- the land granted to them by Government into a numfer of 
subordinate tenures, to the holders of which was entrusted the 
actual work of reclamation and the settlement of ryots on land: 
so reclaimed. It would appear from the record that the Syndi- 
cate ordinarily gave some pecuniary. assistance towards the re- 
clamation, but in the instance in dispute they waived the pay- 
ment by the tenure-holders of the usual premium or salami on 
account of the heavy cost of the work. 


The plaintiff company, it is admitted, carried on their 
work in the Sunderbun Tract through an agent named Edaljee 
Cowasjee, who was in their service for a number of years prior 
to 1885, and continued in that capacity until 1893. The Power of 
Attorney given to him, which bears date the 20th October 1876, 
is of the usual character. It gives him, naturally under the cir- 
cumstances, very wide powers. In exercise of his authority he 
granted toa number of people collectively,called Teacher & Co., 
a tenure consisting of 1,000 bighas of land, roughly 
333 acres, which subsequently was spilt up into three lots, 
one of which, consisting of 193 bighas, is now held by the. 
defendant respondent in the present appeal. The plaintiffs admit 
that the tenure was mourasi, but they allege that though per- 
manent and heritable, it did not carry with it the incident of 
fixity of rent as alleged by the respondent. The plaintiff com- 
pany further alleged that the counterpart of the lease granted’ 
to the tenure-holders was lost. 


In support of her contention that the tenure then, created 
was non-enhancible, the defendant produced a memorandum. 
executed by Eduljee Cowasjee, which she alleged set out the. 
terms of the contract. To the reception in evidence of this. 
memorandum the plaintiff Company objected, contending. that, 
as it was unregistered, it was inadmissible under Ss. 17 and 47 
of the Indian Registration Act. 


The Subordinate Judge overruled the objection holding 
that it was neither a lease-nor an agreement for a. lease, but 
only a memorandum relating to a previous and completed 
transaction by which the tenure-holders had obtained posses- 


sion of the lands. The learned Judges of the High Court take 
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the same view. . Their. Lordships are unable: to concur with 
the judgment of the High Court on this point in face of the 
admisfion by Ramtrahi Chakravarti, one of the tenure-holders, 
that -he got into possession under the memorandum, which he 
regards as his lease. Being unregistered, it is inadmissible in 
evidence, and no effect can be given to it; but the respondent 
relied also in support of her case on an entry in the settlement 
books of the plaintiff Company which is in these terms :— 


“Rent free from 1291 to 94 B. S. 
“ 4 Annas in 1295. 
“ § Annas in 1296. 
“ 12 Annas in 1297. 
“17 Annas in 1298,” 


The District Judge does not appear to have given much 
attention to this document, but the Subordinate Judge and the 
High Court bota attach to it, and rightly, in their Lordships’ 
opinion, great importance in judging of the character of the 
tenancy which Eduljee Cowasjee acting as the Company’s agent 
created in 1885. The document is found in the books of the 
plaintiff Company, and if it is open to the construction for 
which the respondent contends, taken in conjunction with 
other circumstances, their Lordships, can arrive only at one 
conclusion, that the claim of the plaintiff Company must fail. 


Before proceeding further their Lordships desire to observe 
that the plaintiff Company in 1895 put up the tenure in question 
to sale for ‘arrears of rent. They admit that it is heritable 
(mourasi), and by their conduct in trying to bring it to sale, 
they admitted it to be transferable; in other words, thatit 
is a permanent, heritable, and transferable tenure. The 
only question is whether the rent is fixed as the defen- 
dant alleges, or is liable to enhancement from time to time 
under the provisions of the Tenancy Act. Ordinarily the 


two admitted characteristics | would create, a -presumption in 


favour of the tenant, and | throw. on the plaintiff the onus 
of showing that the . tenure, is. ‘wanting i in the characteristic 
of fixity of rent. But.assuming thatthe onus lay ‘on the 
defendant, their Lordships are Of opinion that she has fully 


discharged it. In the ebooks ofthe; plaintiff Company it is 
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expressly stated that the tenure should not be liable to rent for 
the first four years. After that it is to carry rent on a progres- 
sive scale until in 1298 it reached one rupee one aan ~The 
contract as to progressive rise thus came to an end in 1298 . 
and there is no reference to further enhancement by operation 
of law. In their-Lordships’ opinion the clear inference from 
these facts is that the maximum rent reached in 1298 was the 
fixed rent of the tenureso long as it lasted. This form of 
agreement, in the case of reclamation leases, has formed the 
subject of decision in three cases. In the case of Golam Ali v. 
Gopal Lall Thakoor 1, Mr. Justice Phear observed as follows :— 

“Iam Jed to this [conclusion] in great degree by consideration of the fact 
that the parties to the contract have carefully provided for a variation of the rent 
up toa maximum of Rs. 5 per kanee, and have yet been entirely silent as to any 
possibility of variation beyond that amount, and also that they have minutely 
preacribed the mode in which the excess lands within the given boundaries are to 
be assessed at rates rising up to the same amount, Rs. 5, butaithe same time 


have made no allusion to any other ground for the enhancement of the jumma 
to be paid for the land lease.” 


This case.came up on appeal before the Judicial Committee, 
and their Lordships agreed with the High Court that the terms 
of the agreement carried fixity of rent. The words used by the 
Board:‘in giving their decision on the point are important, 
Soorasoondart v. Golam Ali *. Their Lordships observed :— 


“The kabuliat did not contain the term mukerrari or the words ‘from genera- 
tion to generation, and tha kabuliat was one of modern date, and there was not as 
in Dhunput Singh’s case any long uninterrupted enjoyment at a fixed, unvarying 
tent. It was, however, admitted by both parties in argument that. the-tenure was 
a permanent one. It is unnecessary for their Lordships to express any opinion on 
that point, and they therefore abstain from doing so. Looking at the words of 
the kabuliai, their Lordships are of opinion that it was the intention of the 
parties that in and after the year 1264 the defendant should hold at the fixed rate 
of Rs. 5 per sence. and that consequently the rent was not liable to enhancement 
beyond that rate.’ 


In Huro Prasad Roy Chowdhur v. Churn Boyragge 3 

. Justice Wilson, afterwards Sir Arthur Wilson (sitting with 

Mr. Justice McLean), dealing with the construction of an agree- 
ment of a similar character, expressed himself as follows :— 

e Now the question is shortly -this. When land is let for the pursose of 


clearing jungle or other reclamation- and'on this ground or any other ground 
mentioned in the lease a reduced rent is provided for the first few years and itis 





1. (1868)9 W.R 65 2, (1878) 15 Beng. L. R. 125. 
-3. (1888) E.L.R.-9 Cal. 505. 
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said that the rent is to be at such and auch rate, a sum as the full rent, does that 
mean, as the words seem to import, that the full rent is to be the iyl] rent as 
long as te tenure subsists, or is such a rent liable tn enhancement under the 
provisionspof the rent law. We agree with the lower Appellate Court in thinking 
that the decision of the Privy Council in Soorasoondert Debee v. Golam dl }, 
is an authority for holding that the former view is the true vne, and that in the 
present case the rent cannot be enhanced.” 

Counsel for the plaintiffs were asked if they knew of any 
case in which a contrary view had been taken, and they frankly 
admitied that they had found none. Nor are their Lordships 


aware OI any. 


The conduct cf the plaintiff Company supports the res- 
pondent’s case. There can be little doubt that the plaintiff 
Company must have been fully aware of their agent’s transac- 
tions; not only is there a presumption that he must have faith- 
fully carried out his duties and kept them informed of his 
dealings with the tenures, but there are the outstanding facts 
that they received an unvarying rent for nearly seventeen years; 
that when the original tenure was split up they confirmed to 
two of the grantees two of the plots at the fixed rent reached in 
1298, and that they allowed the defendant to raise permanent 
structures on the tenure and to materially alter its agricultural 
character, although they must have known of her acts, as they 
had admittedly a branch office at Mutla not far from where 
the lands lay. | 

On the whole their Lordships are of opinion that the judg- 
ment of the High Court is correct, and that this appeal should 
be dismissed with costs. 


Their Lordships will humbly advise His Majesty accord- 
ingly. 
Solicitors for appellanis: Sanderson, Atkinson and Eddis. 


Solicitors for respondent: T. L. Wilson & Co. 
Ao Pau Ps 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e s ." 
. PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AWD MR. 
JUSTICE BURN. 


Mongola:Swayi. . l , Appellant * (Sth Defendant.) 
v. z 
Visvanatha Santaso Singarao and others .... Respondents. 


(Plaintiff and Defendants 1-to 4 and 6.) 


Civil Procedure Code, S. 66—Money decree— Attachment of judgment-debtor’s 
property—Morigage by judgment-debtor—Sale im execution—Suit by mortgagee 
against the judgment-debior as owner and executicn purchaser QS PErson 4 POSSession 
‘far his own benefit—W hether barred by- 8.65, 


Where in execution of a money décree the decree-holder attached the imniove 
able property of the judgment-debtor who mortgaged it to the plaintiff to pay off the 
decree amount- but did ‘not 'so discharge the decree and the property was sold in 
execution, a suit by-the plaintiff on his mortgage against the judgment-debtor as 
the owner and the execution purchaser as being in possession and as holding the 
‘property ‘for ‘bis own benefit“arid né tor the benefit of the judgment:debtor is-not 
‘barred by S' 66: of the Civil Procedure Code. Ganga Sahai v. Kesri 1 followed. . 


Second Appeal against the decree of the Court of the 
District Judge of Ganjam in A. S. No. 283 of 1915 preferred 
against the decree’ of the Court of the Additional Disttict 
M unsif of Berhampore i in O. 8. No. 224 of 1914. : 


Q. S. Venkatachariar, for Appellant: 

The Hon. The Advocate-General, for Respondents. 

The Court delivered the following . 

i ‘Judgment.—The first defendant was ‘the. owner of the 
property. A money decree was obtained against him by. one 
_Venkateswara Rao. . In:execution of that decree, the properties 
in suit were attached. To obviate the sale, the Ist defendant 
borrowed from the plaintiff and gave him a mortgage on the 
property. Without’ paying the amount to the devree-holder, 
he retained ‘the’ money: “He did’ not enter up Satisfaction of 
the decree. Venkateswara Rao brought the property to sale in 
court auction and 4th defendant became the purchaser. The 
dth defendant is a mortgagee under the 4th defendant. Plain- 
tiff sues on his mortgage, ~ 

The defence is that S. 66 of the Code of Civil Procedure 
(Act V of 1908) bars the suit. The Courts below have rejected 


* 5. A. No, 1643-0f 1917, - . z - 28th July, 1919.- 
1, (1915) ‘I. L. R..87 A545 P: 0.=29.M. L. J, 829, 
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this plea and we think rightly. The-suit is based on. the mort- 
gage and treats the 1st defendant as the owner. The 4th ‘and the 
oth defehdants are impleaded.as, being in possession. The plain- 
-tiff’s-caseé is not that the 4th and 5th defendants hold the proper- 
ty-for his benefit but that they are unlawfully in possessien against 
his mortgagor’s rights. As pointed out by the Judicial Com- 
mittee in Ganga Sahar v. Kesri l, the object of the section 
is to prevent purchases being made in Court sales benami 
for the plaintiff. If the plaintiff comes into Court with, the 
case that the person who stands betwen him and the property 
is his alias, then the section would bar him. The present: ques- 
tion under S. 66 arises not because of plaintiff's claim under a 
benami purchase but because the defendant sought to resist the 
mortgage on the ground that it was made after an attachment 
and was therefore obnoxious to S. 64 of the Civil Procedure 
Code. The reply of the plaintiff was that S. 64 cannot 
affect him because the 4th and the- 5th defendants have no 
better rights than the Ist defendant has. In our opinion, 
S. 66 does not affect this class of cases. Itis open to argu- 
ment as pointed out by the Patna. High Court in Ram Khela- 
van Pande v. Asghar Ali? that aplaint will, not be. within 
the mischief of S. 66 if the claim: was anterior to. that of 
the resisting.purchaser: Even apart from this view, as the. claim 
against defendants 4 and 5.is not based on their purchase being 
for the benefit of the plaintiff, the objection fails and: must be 
overruled. The view taken: in Allahabad in Kishan Lal v. 
Garuradhwaja Prasad Singh 3, and in. Ram Narain 
v. Mohaiman 4 did not do justice to the intention of the 
legislature as pointed out by the Privy Council in Ganga-Sahaj 
y. Kesri 1 and we are not prepared to follow them: As regards 
Rama Kurup v, Sridevi >it is enough to: say that the narrow 
view taken in that case did not find favour with Subrahmania 
Aiyar and Benson, JJ., in Kollantavida. Nanikotah Onakkon v. 
Tiruvalil Kalandan Aliyamma®. On another ground also, 
we can uphold the lower Courts: decision. By the last 
sentence of clause (2) of'S. 66, the legislature has-expressly 
saved the rights of third parties. Mr. Venkatachariar contended 
that this sentence only applies to proceedings in execution and 


1. (1915).T, L.R. 87, All. 545, 555, 2. (1916) 36 I. C. 681. 
g. (1899) I. L. R. 21 A. 289, 4. I.L. R. 26 All. 82. 
5. (1892) I. L.R 16 Mad. 290=2 M. L.J. 173, 6 (1897) I. D. R. 20 Mad. 362. 
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not to suits. We are unable to agree. This part of the Civil 
Procedtre Code deals with suits and objections thereto and 
not to execution proceedings. The language “or interffre with 
the rights of a third person to proceed against that property,” 
would exactly ‘cover the present case. For these reasons, we 
are of opinion that the Courts below are right and dismiss the 
second appeal with costs. 
A. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA AYAR AND MR. Jusa 
TICE BURN. 


Abdul Rahim Beg, In re ... Petitioner® Accused in C.C. 
| , No. 809 of 19 on the file 
of the Court of the Sub- 
Divisional Magistrate of 
Bezwada. 
` Criminal Procedure Code, S. 68—Summons not duly sealed—Validity—Prose- 
cution for disobedience of such summons —Maintainability. 

A summons which is not sealed as required by 5. 68 ofthe Criminal Proce- 
dure Code is illegal ard a proseoutiou for disobeying such void summons is not 
sustainable. 

Mahajan Sheik v. Emperor }, Referred to. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to revise the order of the Court 
of the Additional Dt. Magistrate of Kistna in L. Dis. No. 
10161-19-23 dated 21st July 1919, preferred against the order 
of the Court of the Sub-Divisional Magistrate of Bezwada in 
proceedings R. O. C. No. 409 M/1919 dated 11—8—1919. 

Tirumala Chariar for Petitioner. 


V. L. Ethiraj for the Public Prosecutor on behalf of the 





‘Crown. 


The Court made the ioliawiae 

Order- :—The summons was illegal as not sealed as Te- 
quired by S. 68 of the ‘Code of Criminal Procedure (See 
Mahajan Shek v. Emperor 1, decided with reference to the 
analogous provisions in 8.-75 of the Code of Criminal Proce- 
dure in respect of warrants) 

We set aside the orders of the Courts below granting 
sanction to prosecute the petitioner for disobeying the said 
void summons. _ l 

Ae ve a —_ | 

* Crh. M. P, No, 418 of 1919, 2nd October, 1919, ` 
1. (1914) I. L. R. 42 Qal. 708. 
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IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


PRESENT :—MR. JUSTICE AVLING: oS ag a 
M. R.¥Ry. Vellanki Srinivasa 
Jagannatha Rao Bahadur Garu. ... Petitioner (2nd Accused) 
v. ' 
M. R. Ry. Gadicherla Venkta 
Gopalakrishna Rao Bahadur, ~~ 
Zemindar of Rajupeta. aie Respondent (1st Accused) 

Criminal Procedure Code, Ss. 145, 148, 485 and 489—Proceedings under S. 145 
—Preliminary order by first class magistrate—Direction to sub-Magistrate to hold 
local enquiry, take evidence and submit report—First Class magistrate acting on such 

evidence and other evidence taken by himself —Order declaring a party to be in posses- 
sion—ZJ urisdiction—tIrregularity in procedure—Inter ference—Reviston. 

The essential requisite to give a Magistrate jurisdiction under S. 145 of the 
Cr. P. Code, is that he must be satisfied from information of some sort that a dis- 
pute exists, likely to cause a breach of tha peace concerning land or water in his 
jurisdiction. Once he is satisfied, his jurisdiction is complete and his subsequent 
action must be considered in relation to procedure, not jurisdiction, 

Kamal Kutty v. Udayarama Rajavaliah Raja of Chirakkal 1 followed. 

Arumuga Goundan v. Venkatasubbien 7 not followed.’ 

A Sub-Divisional magistrate passed a preliminary order under S. 145 (1) of the 
Criminal Procedure Code. He then passed a proceeding directing a Sub-Magistrate 
to hold a local enquiry, record evidence and submit a report. The Sub-magistrate 
` examined several witnesses, exhibited a number of documents and submitted his 
report with the records. The Sub-Divisional Magistrate examined some more 
witnesses himself and passed orders on all the evidence thus recorded by himself 
and the Sub-magistrate, declaring one party in possession. 

Held, assuming that the Sub-Divisional Magistrate s action in proceeding 
partially on evidence recorded under his order by a subordinate magistrate, is 
irregular, that does not affect his jurisdiction, nor warrant the interference of the 
High Court, in revision, with the decision of the Sub-Divisional Magistrate. 

Petition under Ss. 435 arid 439 of the Code of .Criminal 
Procedure, 1898, and S. 107 of the Government of India Act 
praying the High Court to revise the order dated 8th October 
1918 of the Court of the Sub-Divisional Magistrate of Bezwada 
in Miscellaneous Case No. 14 of 1918. 

P. Somasundaram for the petitioner. 

V. Ramesam for the Respondent. -> 

Public Prosecutor for the Crown. 

The Court made the following 

ORDER:—In this case the Sub-Divisional Magistrate passed 
a preliminary order under S. 145 (1) of the Criminal Procedure 
Code. He then passed..a proceeding directing the Sub-Magis- 
trate of Tiruvuru to hold a iocal enquiry, record evidence on 





Crl. R. O. No. 714 of 1918 and. 10th April, 1919. 
Crl. R. P. No. 577 of 1918. 
1, (1912) I. L. R. 86M. 275=28 M.L.J. 499. | 2, (1907) I. L, R. 31 M, 82. 
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both sides as to possession and submit his report with the re- 
cords. The Sub-Magistrate examined 24 witnesses, exhibited a 
number of documents and submitted his report with the rbcords. 
The Sub-Divisional Magistrate examined 8 more witnesst€s him- 
self and then passed orders on all the evidence thus recorded 
by himself and the Sub-Magistrate, declaring one party fo be in 
possession. 

It is argued (1) that the Sub-Divisional Magistrate’s 
action in directing the Sub-Magistrate to take evidence was not 
authorised by S. 148, and that he was not entitled to consider 
the evidence so recorded and (2) that his action rendered the 
final order passed by him void, as being without jurisdiction. 

For both propositions reliance is placed on the judgment 
of Wallis, J., in Arumuga Goundan v. Venkata Subbient which 
certainly seems to support them. 

The true scope of S. 148 of the Criminal Procedure Code 
seems to me to be a very doubtful matter and if it were neces- 
sary for the purpose of this case to determine it, I should feel 
constrained to refer the case for the decision of a Divisional 
Bench. The question does not appear to have been seriously 
argued before the learned Judge in Arumuga Goundan v. 
Venkata Subbievl and he contents himself with quoting three 
earlier rulings (In re Baikant Kumar 2, Hanumantappav. Hussain 
Sahib alias Aiyah 8). In the former case Prinsep, }., certainly 
says that the local enquiry “ should be restricted solely to some 
question relating to the feature of ‘property about which the 
dispute has arisen, and that it should not be directed to any 
matter which can be proved before the Magistrate by oral 
evidence such as the question of actual possession.” This 
dictum seems to entirely ignore the very wide definition of 
‘inquiry in S. 4 (k) of the Criminal Procedure Code: and I 
may add that if it were the intention of the legislature to make 
the enquiry a mere ‘inspection’ as the learned Judge seems to 
think, it would have been quite easy to sayso. The two Madras 
cases merely lay down that it is not open to the Sub-Divisional 
Magistrate to depute the whole investigation to the Sub- 
Magistrate and to decline to receive any evidence himself as he 
is bound to do under S. 145 (4). 


1. (1907) I. D. R. 31 Mad. 82. e 2. (1878) 8 Cal. L., R. 184. 
8. II Weir 118 and II Weir 97. 
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But assuming that the Sub-Divisional Magistrate’s action 
in proceeding partially on evidence recorded under hfs order by 
a Subordinate Magistrate and not by himself is irregular, I am 
clearly of opinion that this does not affect his jurisdiction 
or warrant the interference of this Court in revision. The 


whole question of the circumstances in which this Court 


will interfere in revision with orders under S. 145, Criminal 
Procedure Code has been considered in Kamal Kutty. v. 
Udayarama Rajah Valia Raja of Chirakkal1, The judgment 
in that case (to which I was a party) says at page 286 :—“ The 
essential requisite to give a Magistrate jurisdiction under 8. 145 
Criminal Procedure Code, is that he must be satisfied from 
information of some sort that a dispute exists likely to cause a 
breach of the peace concerning land or water or the boundaries 
thereof in his jurisdiction. Once he is so satisfied, his jurisdiction 
is complete and his subsequent action must be considered in 
relation to procedure, not jurisdiction.” This ruling, so far as I 
am aware has not been subsequently questioned and with all 
respect to the view expressed in Arumuga Goundan v. Venkata- 
subbier 2 I must follow it, especially as I see no reason to alter 
my opinion. 
| must therefore dismiss the present revision petition. 
A. V. V. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR JOHN WALLIS, Kt., CHIEF JUSTICE AND 

MR. JUSTICE KUMARASWAMI SASTRI. 


Sir Rajah Bommadevara Venkata ... Appellants * in all the 
Narasimha Naidu Bahadur Zemindar cases (Defts. and his L. 
of Pangidigudem (died) and others. Rs. in all the appeals 

and Pif. and his L. Rs. 
in all the second ap- 
v. peals). 

Rani Venkatappaya and others. ... Respondents. 

Subordinate and dependent decrees—Effeci of reversal of principal decree— 
Supersession of subordinate decrees—Principal decision treated as authority and not 
as res judicata—E ff ect. 

Where the extent of a recurring liability, such as the liability to pay rent 
has been determined in one suit, and other suits between tha same parties as to 
subsequent periods have been decided on the authority of that decision while it 

was itself under appeal to a higher court, the party who ultimately succeeds in the 
ree re Pa cor ThE aw ECR UTS RTT eer 


1715 to 1798 of 1917. 7th March, 1919. 
1. (1912) I. L. BR. 36 Mad. 275=23 M. L, J. 499 2. (1907) I. L. R- 81 Mad. 82. 
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appeal from the first decision is entitled to regard the intermediate decrees 28 
superseded and to enforce his rights as regards the intermediate periods with refer- 
ence to the decision in the first case. ] 

Shama Pershad Roy v. Hurro Pershad Roy} Jogesh Chunder Dutt v. Koji Churn 
Dutt 2 applied Panchanada Velan v. Vaidyanatha Sastrial® referred to. 

The fact that the Court in the subsequent suits decided them on thé authority 

of the prior decision and not as resjudicata does not matter for this purpose. 
? Kishen Sahai v. Bakhtawar Singh 4 explained and distinguished. 

Appeals against the decrees of the Court of the Subordinate 
Judge of Bezwada in O. 8. Nos. 12, 14, 15, 18 to 20 and 11, 13, 
16,17, 21, 22 and 56 to 64 of 1916 respectively and second 
appeals against the decrees of the District Court of Kistna in A. 
S. Nos. 81 to 49 and 51 to 54 of 1916 respectively preferred 
against the decrees of the Court of the Honorary Suits Deputy 
Collector of Bezwada in Summary Suits Nos. 73 to 91 and 93 
to 96 of 1915 respectively. 

K. Srinivasa Aiyangar, V. Ramadoss and P. Somasunda- 
ram for Appellants: 

T. Prakasam for Respondents. 

The Court delivered the following 

Judgments:—The Chief Justice-—In this case, a batch of 
appeals and a connected batch of second appeals have been 
argued together. The appeals are from decrees of the Subordi- 
nate Judge of Bezwada ordering the defendant Zemindar to re- 
fund to his tenants excess rents for Fasli 1316 and the following 
Faslis which the Zemindar has recovered from them by suits on 
the authority of the decision of this Court in Venkata Nara- 
simha Naidu v. Kasaraneni China Bapayya 5 between the same 
parties for Fasli 1315. When these suits were decreed, the 
decree of this Courtwas under appeal to the Privy Council 
which reversed it in Ravi Veeraraghavulu v. Venkata 
Narasimha Naidu Bahadur 6. The Subordinate Judge has 
decreed the suits on the authority of Shama Pershad Roy 
Chowdhry v. Hurro Pershad Roy Chowdury? as interpreted by the 
majority of the Full Bench in Jogesh Chunder Dutt v. Kalichurn 
Dutt 2. In Shama Prasad Roy Chowdhry v. Hurro Prasad Chow- 
dhry 1. the defendant had brought two earlier suits against the 
plaintiff to recover his share of a debt which the plaintiff was 
entitled to recover from third parties. The first suit was for 


1, (1865) 10 M. I. A. 2038. 2, (1877) I. L. R. 86. 80 F. B- 
3. (1905) ILL.R, 29 M. 838. E (1898) I. L. R. 20 A. 237. 
6. 


5 (1908) I. L- R. 38 Mad. 12. (1914) I. L. R. 87 M. 443= 
o7 M.LJ. 451 (P.O). 
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his share of the principal -with interest thereon to the year 
1821. The second suit was for his share in the stfbsequent 
interest. The Sudder Adalat “decreed the first suit, and the 
secondsuit was decreed on the authority of the decision in the 
first suit and the money recovered while the decree of the first 
suit was under appeal to the Privy Council which reversed 
the decree of the Sudder Adalat and remanded that suit. In 
these circumstances the Judicial Committee held that the plain- 
tiff was entitled to recover the money which had been recovered 
from him in execution of the decree in the second Suit. The 
Judgment in the second suit they observed must be held to be 
subsisting and valid untilit was reversed or superseded by 
some ulterior proceedings, and they held that in the circum- 
stances of the case the decrees in the second suit as well as the 
decree in the first suit were superseded by their judgment in the 
appeal in the first suit. They observed that the order in 
Council clearly intended that all the rights and liabilities of the 
parties should be adjusted on the remand in the first suit, and 
that it would be in contravention of the order to permit the 
decree obtained while the appeal was pending to interfere with 
this purpose. Moreover they observed that the decrees in the 
second suit rested on precisely the same cause of suit as the 
decree which was reversed by the Privy Council and this though 
the interest sought to be recovered in the two suits was 
in respect of different periods. Consequently they consi- 
dered that the decrees in the second suit must be held to 
be mere subordinate and dependent decrees and not to 
remain in force when the decree on which they were 
dependent had been reversed. The majority of the Full Bench 
in Jogesh Chunder Dutt v. Kalichurn Dutt 1 held that where the 
rate of rent had been fixed by decree forone year and rent for 
subsequent years had béen recovered by the landlord from the 
tenantonthe authority of that decision while it was under 
appeal to a higher court which reversed it, the tenant was entitled 
to sue to recover the excess rent paid by him in the subsequent 
suits which were decided,on the authority of the decision in 
_ the first case. The principle of this case would seem to be that 
where the extent of a recurring liability such as the liability to 


1. (1877) I. L. R. 3 Cal. 30. (F.B,) 
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pay rent, has been determined in one suit, and other suits bet- 
ween thè same parties as to subsequent periods have been 
decided on the authority of that decision while it was itself under 
appeal to a higher court, the party who ultimately sucdeeds in 
the appeal from the first decision is entitled to regard the inter- 
mediate decrees as superseded and to enforce his rights 'as 
regards the intermediate periods with reference to the decision 
in the first case. It may be that as held in the dissenting judg- 
ment of Garth, C. J., the opinion of the majority is not fully 
covered by the authority of Shama Purshad Roy Chowdhury v. 
Hurro Purshad Chowdhury 1 but if in that case the decree in the 
second suit could be regarded as dependent on the result of the 
pending appeal as to the decree in the earlier suit, I do not see 
why the same view should not be taken with regard to the facts 
of Jogesh Chandra Dutt v. Kalichurn Dutt 2 and of the present 
case. The decision of the majority in Jogesh Chunder Dutt v. 
Kalichurn Dutt? has been followed in this Court in Panchanada 
Velan v. Vaidyanatha Sastrnal® and cited without disapproval in 
Kishan Sahai v. Bakhtawar Singh 4 and Iam not prepared to 
differ from it, more especially as it appears not unsuited to the 
conditions of litigation in India, where rent suits such as this 
are of constant occurrence and unfortunately may well take eight 
years, as here, or even longer from their inception in the 
Revenue Court to the final decision by the Privy Council and 
the landlord cannot be debarred from enforcing payment of 
his rent as it accrues duein the meantime, If this principle 
be accepted the next question is whether it is applicable to the 
present case where the decree which went on appeal to the High 
Court and to the Privy Council was the decree of a Revenue 
Court in a suit under S. 9 of the Rent Recovery Act, 1865, settl- 
ing the terms of the patta for Fasli 1315 including the rent which 
when so settled formed the statutory contract between the parties 
for that Fasli under 8. 72 of the Act, but were not binding as res 
judicata on the Civil Courts in suits to recover rent for other 
Faslis, as the Revenue Court had no jurisdiction in rent suits, 
as held in S.A, No. 408 of 1911 and S.A. No. 2574 of 1913. 
None the less the decision of the High Court on appeal 
from the Revenue Court in the landlord’s favour, which being ` 


1. (1865) 10 M- 1. A. 203 -2. (1877) LLR. 3 Cal. 30 (F.B). 
3, (1906) I.L-R.29 Mad. 333. - 4, (1898) I. L. R. 20 A. 237. 
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a decision in second appeal must be treated asa decision of 
law was binding as authority while it was unreversed in the 
Civil Courts in the rent suits which subsequently came before 
them. *Consequently in the rent suits which came before them 
while it was under appeal to the Privy Council, it was treated 
as settling the question and the suits were decreed in 
the landlord’s favour. In these circumstances if the de- 
cision in Jogesh Chunder Dutt v. Kalichurn Dutt 1 is to be 
accepted, I see no sufficient reason for refusing to ex- 
tend it to the present case. I do not think the fact 
that the Civil Courts decided the subsequent rent suits on the 
authority of the High Court decision between the parties which 
was then under appeal, and not as res judicata, is a sufficient 


reason for refusing to apply this rule if it is to be recognised at 


all. We have been referred to Kishen Suhai v. Bhaktawar Singh 2. 
In that case the landlord had sued in a Revenue Court to fix 
the rate of rent payable by the tenant, and obtained a decree. 
He then sued in a Revenue Court for the enhanced rate so 
fixed and obtained a decree, but subsequently the decree of the 
Revenue court fixing the rate of rent was set aside by the Board 
of Revenue under the provisions of the local statute. The tenants 
then sued to recover the rent which they had paid contending 
that the decree for rent had been superseded by the decree of 
the Board of Revenue setting aside the decree fixing the rate of 
rent. The Board of Revenue in that case was not a Civil Court 
and its decrees were not binding as authority on the subordinate 
Civil Courts, and that circumstance appears to me sufficient 
to distinguish that case from the present. 


The question is one of considerable doubt and difficulty 
but on the whole I have come to the opinion that the tenants 
on reversal of the decree of the High Court by the Privy 
Council became entitled to recover the rent which they have 
overpaid in the intermediate suits by reason of this decision. 
I think however the Subordinate Judge was wrong in assuming 
that the rate of rent fixed in the Revenue Court for Fasli 
1315 has been decided to be the proper rent for succeed- 
ing Faslis. The decision of the Revenue Court only related 
to the contents of the pattah for Fasli 1315, and all that the 
Privy Council decided was that the High Court had no 


1, (1677) I.L.R. 8 O. 80 (F.B). 2, (1898) I.L.R. 20 all, 287. 
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sufficient grounds for disturbing this finding of fact. Now that 
the decrte of the High Court has gone, it will in my opinion be 
necessary for the court to find afresh what is the proper rate of 
rent with a view to ascertaining to what extent if any, tHe plain- 
tiffs are entitled to a refund. I would therefore reverse the 
decrees and remand the suits for disposal according to law. 
Costs will abide. 

The connected Second Appeals relate to suits for the rent 
of a fasli subsequent to the decision of the Privy Council. 
For the reason already given I hold that decision in the revenue 
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. suit for 1315 is not binding on the Civil Courts and therefore 


the decrees must be set aside and the suits remanded for disposal 
Costs will abide. 
Kumaraswami Sastri, J.:— I agree. 


A. 8. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE SPENCER AND MR, JUSTICE 


KRISHNAN. : 

Dontu Pedda Chenchayya. ... Appellant * in S. A, No. 1801 
of 1918 and Peitioner in C. 
R. P. No. 1052 of 1918 (2nd 
Defendant.) 


ey a a] 


V. 


Mallam Balayyaand another. .. Respondents in both (Excutors 


of plaintiffs esiate.) 


Costs-—Civil Procedure Code, S. 85; O. 22 R. 8 (2)—Abatement of suit by 
reason of the plaintiff's right to sue not surviving--Power of Court to award the 
defendants costs out of the estate of the deceased plaintiff. 

The Court has power to award costs in its disoretion to a defendant out of the 
deceased plaintifi’s estate even ina case where a suit ‘abates by reason of the 
cause of action not surviving the death of the plaintiff. 

The power of the Court to award cOsts in cases of abatement is not restricted 
to O. 22 R. 8 (2). 

In calculating the defendant’s costs in such a case, the pleader’s fee to ba 
allowed is the same as in the case of a suit dismissed for default of prosecution 
after framing of issues, ż.e., only one-half of the full fee should be awarded. 


Second appeal against the decree of the District Court of 


‘Cuddappah in A. S. No. 261 of 1917 preferred against the 


decree of the Court of the District Munsif of Proddattur in 
O. S. No. 721 of 1916. 


* S, A, No. 1801 of 1918 and : 
C. R. P. No. 1052 of 1918. ' 


18th August, 1919, 
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Civil Revision Peition under S. 115 of Act V of 1908 and 
S. 107 of the Government of India Act, praying the High Court 
to revise the decree of the District Court of Cuddappah in A. 
S. No. 361 of 1917, preferred against the decree of the Court of 
the District Munsif of Proddattur in O. S. No. 721 of 1916. 

M. O. Parthasarathi Aiyangar and M. O. Thirumala- 
chariar, for Appellant. 

C. V. Subramania diyar, for Respondents. 


The Court delivered the following 

Judgments :—Krishnan, J.—In this second appeal and the 
civil revision petition two questions have been raised for our 
decision namely (1) whether when a suit abates on account of the 
death of a sole-plaintiff the right to sue not surviving, andit is 
dismissed in consequence, the court has power to make an order 
granting defendant’s costs out of the estate of the deceased and 
(2) when such an order is made by the District Munsif an appeal 
lies against it to the District Judge at the instance of the decea- 
sed’s legal representatives, 

On the first question the learned District Judge held tha, 
the Court had no such power. No doubt, as pointed out by him 
the case before us is not one to which O. 22 R. 3 Civil Procedure 
Code applies for that order does not seem to refer to a case 
where the right to sue does not survive on the death of the sole 
plaintiff. Sub-Rule (2) of Rule 3 which in terms authorises the 
Court to grant costs to the defendant against the estate of the 
deceased plaintiff applies only where no application is made 
within time under sub-rule (1) for adding the legal representative 
of the deceased as a party and’not to a case where no such 
application can be made atall. There is no reference in the 
whole of Order 22 to a case where on the death of a sole plain- 
tiff the right to sue does not survive. Order 22 therefore, cannot 
be relied on to support the order as to costs in the case before 
us. This was conceded by the learned advocate for the appellant. 

He relies however on S. 35 of the Code itself. Under that 
section, the ‘‘ costs of and incident to all suits ” are in the dis- 
cretion of the Court and the Court is given full power to decide 
by whom and out of what property and to what extent such 
costs are to be paid. This power exists even where the court 
has no jurisdiction over a particular suit. The language of the 
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section is clearly wide enough to cover the present case. It is 


however argued that we should limit the scope of that section to 


cases where both parties are on the record as otherwise the 
provision as to costs in O. 22 R. 3 clause (2) will be tendered 
redundant. I do not think that the redundancy pointed out 
is a proper ground for cutting down the scope of the section 
when there is nothing in its language to justify such limitation. 
As no separate suit lies between parties to a suit to recover the 
costs as damages it stands to reason that a court should have 
wide powers in awarding costs in all matters brought before it 


by parties and we shoud not therefore limit its power unless it 


is clear that the legislature meant to'do so in any particular case. 
I am not therefore prepared to limit the scope of Section 35 by 
any implication derivable from the existence of the provision as 
to costs in O. 22 R. 3 clause (2). So far as I am aware the 
power to grant ‘costs against the estate in cases like the present 
has never been challenged and the practice has been to grant 
costs in suitable cases. One such example at any rate has been 
brought to our notice from the Law Reports. See Sakhyakant 
Ingle Rao Saheb v. Bhavani Boyi Saheb 1. It is true the failure cf 
the suit when plaintiff dies without the right to sue surviving 
cannot be attributed to any default on the part of the plaintiff or 
of his legal representative. But on the other hand there may 
be no reason whatever for mulcting defendants in costs by 
making them bear their own costs. The question has to be 
judged in each case as to what would be the proper order as to 
costs and the Court must exercise a careful discretion in 
making its order. But to hold that the court has no power to 
deal with costs in sucha case in any circumstances will prevent 
the court from granting costs to the defendant even in a case 
where it is clear to it that the plantiff’s suit is a vexatious and 
baseless one, the trial having advanced far enough, before the 
plaintiffs death, to draw such an inference. 

Being of opinion that the court has a discretion to award 
costs to a defendant even in a case where'a suit abates on the 
cause of action not surviving the death of a plaintiff, I consider 
the decree of the learned District Judge based entirely on his 
view that’no such discretion exists must be set aside. 

It was urged by the respondent’s vakil that the District 


Munsif did not himself exercise any discretion in this case 
1 (1904). I. D. R. 27 M. 588. 
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and that if he did it wasinot a proper one. It is clear from 


his judgment that though he thought he had power finder O; uae 
22 R. 3 clause (2) to make the order as to, costs, he did exercise Ohenchayya 
a discfetion in the matter; that rule also makes it discretionary Mallam 
for the court to pass such an order. Ido not think there iS paii 
any valid ground for interfering with his discretion in this Krishnan, J., 
case. But it has been brought to our notice that in calculating 
the defendant’s costs he has been awarded pleader’s fee in full 
as if the case had been tried and disposed of. It seems to me 
the case should be treated for the purpose of calculating 
pleader’s fee as similar to one dismissed for default of prose- 
cution after framing of issues. Only one half of the full fee 
should have been awarded under the rules. With this modi- 
fication the order of the Munsif as to. costs must be confirmed. 
"In the view I am taking it is unnecessary to express an 

opinion on the second question raised by the learned Advocate 
for the appellant. I-would allow the second appeal and set 
aside the decree of the District Judge and restore that of the 
Munsif with the modification above stated and allow the 
appellant his costs in the lower appellate court and in the 
second appeal in this court from the-estate of the deceased 
Subbamma as the respondents acted as executors of her estate 
in appealing to the District Court and in supporting the 
District Judge’s decree in this court. The Civil Revision 
Petition is dismissed with costs. . | 

Spencer, J.—I agree. - . Spencer, J., 

C. A. S. | 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

. [FULL.BENCH] 

PRESENT :—SIR ABDUR RAHIM,.KT., OFFICIATING CHIEF 
Justice, ‘MR. JUSTICE -OLDFIELD AND MR. JUSTICE SESHA- 
GIRI AIYAR. | Te 
Gadi Neelave ni N si Petitioner” (Plaintiff) Neclave 7 
Marappareddigari Narayana Reddi ... Respondent (Defendant). a 


Civil Procedure Code, O. 9 R. 13—Uaparie decree—Application to set aside— 
Grounds for—Powsr of Court—Inherent power. 
~ O. R. P, No. 1212 of 1918 _ Ist Ootobar, 1919. 
1, (1908) I. L. R 26 M. 599 
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A Court has no power, apart from tue provisions of O. 9. R, 18 of the Code of 
Civil Procedaire, to set aside an exparte decree, on an application made for that 


"purpose. ° 
Somayya v. Subbamma 1 overruled. à 
The scope of the inherent powers of a court considered. 


Petition under Section 115 of Act V of 1908 and Section 
107 of the Government of India Act praying the High Court to 
revise the Order of the Court of the District Munsif at Tirupati 
in C. M. P. No. 244 of 1918 in O. S. 623 of 1917. 

‘N, Chandrasekhara Atyar, tor the Petitioner. 

V. Ramadoss and T. Kumaraswamiah for the Respondent. 

The Court (Seshagiri Aiyar and Odgers J. J) made the - 


following 
= ORDER OF REFERENCE TO A FULL BENCH:— 

The facts are not in dispute. An ew parte decree was passed in 

the suit. The defendant applied to have it set aside under Order IX, 
Rule 13, C. P. C. The District Munsif found that the allegations in 
the affidavit were not true. In effect, his finding would not have 
enabled him to set the decree aside under Rule 13. He however held; 
that as the amount involved was heavy and as a person who stood 
surety for the defendant on a previous occasion refused to continue 
to be surety, the decree should be set aside. 
. Against this order a civil revision petition under Section 115, 
Civil Procedure Code has been preferred to this Court. Mr. Chandrasek- 
hara Aiyar contended that a Court has no power apart from the pro- 
visions of Rule 13 to set aside an ex parte decree. Mr. Ramadoss, on 
the other hand, argued, that the conditions mentioned in the rule are 
not exhaustive and do not restrict the inherent power of the Court to 
set aside ex parte decrees. 

In this Court, the view contended for by the learned vakil for 
the respondent is supported by. sais v. Subbammal and Adyapadi 
Ramanna Udpa v. Krishna Udpa ?. There are observations in Mur- 
uga Chetty v. Rajasami, 3 and in Gopala Row v. Maria Susaya Pillai, 4 
which support the view taken i in Somayya v. Subbamma 1. On the 
other hand there is a considered judgment of this Court by two Judges 
in Venkatarama Aiyar v. Nataraja diyar 5, which dissents from 
Somayya v. Subbamma- Karupayee v. Chinnammal§ isalso inconsis- 
tent with Somayya v. Subbamma.’ We have refrained from discussing 
decisions of the other Courts, as in our opinion, it is desirable that 
there should be consistency on a question of procedure in the same 

1. (1903) I. L R26 M. 699. (1914) 27 M. L. J. 167 


8. (1912) 22 M. L. J. 284 at p. 294, 4 (1906) I.L.R. 80 M. 274 at p. 277 
5. (1912) 24 M. L. J. 285. 6. (1918) 16 M. L. T, 101, 
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court. In these circumstances and with a view to enunciate, for the F. B. 
benefit of the mofussil courts a clear and consistent view on the Gadi 
question; we think it desirable that the following question should be co 
referred for the opinion of. the Full Bench. aa Narayana 
“Has a Court power, apart from the provision’s of Rule 13, Order Reddi. 


IX Civil Procedure Code to set aside: an ex parte decree passed by 
itself?” 7 . 
N. Chandrasekhara diyar, for petitioner : 


A court has no power apart from the provisions of O. 9`R. 13 of 
the Civil Procedure Code to set aside an exparte decree. The Code 
is exhaustive. On a matter like this which is specifically dealt with 
by the Civil Procedure Code, there is no room for invoking the 
inherent powers of the Court. The construction placed on the provi- 
sions of S. 108 of the Civil Procedure Code of 1882 (corresponding 
to O. 9 R. 13) in Somayya v. Subbamma 1 is, it is submitted,’ wrong. 
The main argument is one of hardship, The decision overlooks that 
there is a remedy by way of appeal; or by suit in a case of a decree 
obtained by fraud. See Krishna Ayyar v. Kuppan Ayangar2 ; Khan- 
gendra Nath Mahato v. Pran Nath Roy®. Muruga Chetty v. Rajasami 4 
is merely obiter. for the language of S. 558 of the Code of 1882 was 
different. I adopt the reasoning-in Venkatarama Iyer v. Nataraj@ 
Iyer? which dissents from Somayya v. Subbammal. The Code is 
exhaustive on this point. Gokul Mundur v. Pudmanund 6. The 
inherent power of the Court should not be invoked where there is 
remedy provided by the Code. Muttiah Chetty v. Bava Sahib 7. 
Reference was made to ‘'Hukumchund Boid v. Kamalanand Singh 8 
Nandkishore v. Ram Golam Sahu ?. [Seshagiri Aiyar, J. referred i 
Anantharaju Chetty v. Appu Hegade10] Reference was also made to. 
Manilal Dhunji v. Gulam Hasein Vazeerll, Esmail Ebrahmin v- 
Hajigan 12 Cases like Tyeb Mahomed v. Allibhai!8 and Bibi Tulsiman 
v. Harihar Mahato 1+ are distinguishable on the ground that there was 
no express statutory provision similar to O. 9 R. 13, Civil Procedure 
Code [Abdur Rahim, O. C. J. The other side will have to show that 
the inherent power claimed exists and that it has not been taken away 
in spite of the specific provisions of O. 9 R. 13.] 

V.. Ramadoss for respondent : 








(1903) I-L. R. 26 M. 599 


1. 2. (1906) I. L. R 3C M. 54 

3. (1902) I. L. R. 29 O. 895P. C. 4. (1912) 22 M., L. J. 284 

5. (1912) 24 M. L J. 235 6. (1902) I. I. R. 29 C 707, 715 
7. (1914) 27 M. L. J. 605 8. -(1905) I. L. R. 33 Cal. 927 
9, (1912) I-L. R. 40 O. 955 10 (1919) 37 M. L. J. 162 

11, (1888) I L. R. 18 B. 12 ° 12 (1908) 10 Bom. L. R. 904. 


18 (1906) I. L. R. 31 B. 45 14. (1904) 9 ©. W. N. 81 
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Both under O. 9. R. 13 and under the inherent power of the court, 
the Court can set aside an exparte decree for reasons other than those 
specifically enumerated in O. 9 R. 13. Ifthe summons was not duly 
served or if the defendant was prevented by sufficient case from 
appearing when the suit was called on for hearing, the court shall set 
aside and in other cases too the court may set aside. There is no warrant 
for importing a negative implication in the words of the statute. Under 
O. 9 R. 6'(1) (a) the court is not bound to proceed exparte but may pro- 
ceed exparte if the defendant does not appear in spite of the proper 
service of summons. If the summons was not duly served or not ser“ 
ved in time, upon the defendant, the court cannot proceed exparte at all, 
To restrict the scope of O. 9 R. 13 to the latter class of cases, would 
be a narrow interpretation and is not justified in view of the provisions 
of O. 9. R. 6,-C..P. C. The decision in Somayya v. Subbamma l was 
rightly decided and has been followed in a number of cases here and in 
the other High Courts. Muruga Chetty v. Rajasami * Gopal Row v. 
Maria Susaya Pillai Ì3, Adyapadt Ramanna Udpa v. Krishna Udpa 4, 
Bibi Tusliman v. Hharihar Mahato 5, Nalladharoo v. Hari Kissen 
Rathi 8, Madhavanandram-: v. Madhu Mahto 1, Srimatisudevi v. 
Sovaram 8,Tyeb Mahomed v. Allibhai 9, Abdool Hoosein v. Esmailji 19, 
Fakhruddhi v. Ghafuruddin 11, Lalta Prasad v. Ram Karan 12, 
At any rate the inherent powers of the court are sufficiently wide- 
The mere existence of a special provision in O. 9 R. 13 does not affect 
the inherent power. Compare Ghuznavi v. The Allahabad Bank 13 
followedin Anthappa Chetty v. Ramanathan Chetiy14. The deci- 
sion in Radharaman Saha v. Pran Nath Roy 15 relied on by the 
other side does not touch the question. The existence of an inherent 


„power is recognised even in England. Halsbury’s Laws of England 
- Vol. 18 p. 215, 


N. Chandrasekhara Aiyar, replied. 

The Court expressed the following 

Opinion:—The Officiating Chief Justice:—The question 
referred to usin this case which isin these words: “Has a 


Court power, apart from the provisions of Rule 13, Order IX, 
a 


1. -(1903) I. L. R. 26 M. 699 2. (1912) 22 M. L. J. 284 
8, (1906) I. L. R. 80 M. 274, 277 4. (1914) 27 M. L J. 167 
5. (1904) I D. R. 32 C. 258 (F. B.) 6. (1918) 48 I. ©. 961 

7. (1914)-27 I. ©. 812 8. (1905) 10 C. W. N. 306 
9. (1906) I. L. R. 81 B. 45 10, (1910) 12 Bom. L. R. 462 
11. (1900) 1... R. 23 A. 99 12, (1912) I.-L. R. 84 A. 426 


18, (1917) I, L. R. 44 O. 929 (F.B). ` 14. (1919) 87 M. L J. 586 
; -15, (1901) I. L. R. 28 O. 475 5 
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C. P.C. to set aside an ex parte decree passed by itself? ” has been F. B. 
fully discussed before us and I shall shortly express my opinion. - Gadi 
Upon an application made to him under Order IX, Rule 13, oe 


Civil Procedure Code, the District Munsif, while holding that it Narayana 
eadi. 


was not proved thatthe summons was not duly served or that a 


the defendant was prevented by any sufficient cause from a 
appearing when the suit was called on for hearing, set aside O. 0. J. 


the ex parte decree passed against the respondent observing 
“Looking, however, to the heaviness of the amount involved and 
the relationship subsisting between the parties and looking at 
the unwillingness of the present surety to continue his obliga- 
tion, I shall allow the petition as a special case and give him 
a chance of` contest.” I should say that, even if the Court had 
inherent jurisdistion to set asidean eg parte decree on grounds 
other than those mentioned in Rule 13, it could have no 
jurisdiction to do so arbitrarily and on fanciful grounds, 
such as those mentioned in the District Munsif’s judgment, 
S. 151 says, “ Nothing in this Code shall be deemed to limit or 
otherwise affect the inherent power of the Court to make such 
orders as may be necessary for the ends of justice or to prevent 
abuse of the process of the Court.” An order, such as in 
this case, could not, by any stretch of language, be described 
as being necessary for the ends of „justice or to prevent abuse 
of the process of the Court. This section, as is well known, 
was inserted in the Code of 1908 in accordance with a number 
of decisions in which the inherent power of the Court ex debito 
justitiae was recognised. 

Order IX, Rule 13, provides a special summary remedy for 
a particular class of cases mentioned therein, 7. e. those in which 
summons was not duly served on the defendant or in which he 
was prevented for any sufficient cause from appearing when 
the suit was called on for hearing; and the jurisdiction is 
limited to the Court by which the decree was passed. To 
hold that such a remedy can be extended to cases other than 
those mentioned would be going against the clear intention of 
the legislature and cannot be brought within the scope of any 
inherent power recognised by section 151 or the rulings on the 
subject. 


The opposite view was propounded, so far as it appears, 
for the first time by Bhashyam Aiyangar, J.,in Somayya v. 
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Subbamma 1 approved by Sundara Aiyar, J., ia Muruga Chetty v. 


-Rajasamie? and also to some extent supported by what appears 


to be a casual dictum of White, C. J, in Gopala Row v, Maria 


‘Susaya Piilai 3. On the other hand a Division Bench &f this 


Court in Venkatarana Aiyar v. Nataraja Aiyar 4 consisting of 
Sankaran Nair, J., and myself dissented from the ruling of 
Bhashyam Aiyangar, J , and there is really nothing useful to be 
added to the reasons given in Sankaran Nair, J’s judgment in 
which I concurred. 


So far as there was any attempt made in Somayya v. Sub- 
bamma 1 to construe the provision of the Civil Procedure Code, 
it seems to me that to read the first part of the rule that the 
defendant against whom an ez parte decree is passed may apply 
to the Court by which the decree was passed for an order to 
set it aside as conferring a jurisdiction to pass such an order in 
cases other than those mentioned in the rest of the section is 
apparently fallacious and unsound. The main argument of 
Bhashyam Aiyangar, J. is based upon grounds of hardship in 
certain class of cases mentioned in the judgment and which in 
his opinion would not be covered by Order IX, Rule 13. It has 
been pointed out in Venkatarama Atyar v. Nataraja Aiyar 4 
that in all those cases remedy could be obtained either by appeal 
or by review, ` 

The question of inherent jurisdiction of the Court was 
elaborately discussed in Hukum Chand Boid vy. Kamalanand 
Singh ® . There Woodroffe, J., has collected a number of cases 
in which the Court’s inherent power has been exercised. He 
says : “ It has thus been held that, although the Code contains 
no express. provision on the matters hereinafter mentioned , 
the Court has an inherent power ex debito justitiae to con- 
solidate; postpone pending the decision of a selected action; 
and to advance the hearing of suits; to stay on the ground 


of convenience cross suits; to ascertain whether the proper 


parties are before it; to enquire whether a plaintiff is entitled to 
sue as an adult; to entertain the application of a third person 
to be made a pariy ; to add (Section 32 not being exhaustive) a 


1, (1908) I, L. R. 26 Mad. 599 2. (1912) 22 M. L. J. 284. 
8. (1906)-I. L. R. 80 Mad. 274 4. (1912) 24 M. L. J. 285. 
ë. (1905) X, L, R, 88 Cab. 927, ` 
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party ; to allow a defence in forma pauperis ; to decide one ques- 
tion and to reserve another for investigation, the Privy Council 
pointing out that it did not require any provision of the Code 
to autRorise a Judge to do what in this matter was justice and 
for the advantage of the parties; to remand a suit in a case to 
which neither Section 562 nor Section 566 applies; to stay the 
drawing up of the Court’s own orders or to suSpend their oper- 
ation, if the necessities of justice so require; to stay, apart from 
the question whether the case falls within Section 545, the carry- 
ing out ofa preliminary order pending appeal; to stay proceed- 
ings in a lower Court pending appeal and to appoint a tempo- 
rary guardian of a minor upon such stay; to apply the principles 
of res judicata to cases not falling within Sections 13 and 
14 of the Code and so forth.” See page 932. There is no instance» 
so far as I am aware, of an ex parte decree being set aside upon 
an application made for that purpose in cases other than those 
coming under Rule 13 of Order IX. I do not say that that is a 
conclusive argument against the existence of such a power but it 
is certainly significant to show that this does not stand on the 
same footing as the cases mentioned. Most of the cases where 
the Court exercised its inherent power related to orders of an in- 
cidental or ancillary character. I do not,however, wish to suggest 
that the inherent power of the Court mentioned in section 151 
is to be limited to cases in which it can be shown to have been 
already exercised, for that would be unduly limiting the scope 
of S.151. But I have no hesitation in holding that there is no 
inherent power ina Court to set aside an ex parte decree by 
summary procedure but that the power of the Court in such 
connection is limited to the circumstances mentioned in 
Order IX, Rule 18. I am therefore of opinion that the ruling 
in Somayya v. Subbamma 1 is wrong as held in Venkatarama 
Aiyar v. Nataraja Aiyar ? and the answer to the question re- 
ferred to the Full:Bench must be returned in the negative, 


Oldfield, J :—That our Courts possess inherent power is 
recognized in S. 151 Civil Procedure Code. But the exercise 
of the power in the particular form, in which it is invoked, must 
be justified in each case in the manner authorized by authority. 
To justify it directly by reference to a previous course of 





1 (1903) I. L. R. 26 Mad. 599 2. (1912) 24 M. L. J. 285 
78 
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actual instances of its exercise with or without the endorsement 
of appellate tribunals will seldom be possible, when it is dispu- 
ted; and generally the legitimacy of its exercise must be tested 
with reference to the principles, which authority has préscrib- 
ed. Those principles have been laid down in judgments, 
which have so far met with no criticism and which I respect- 
fully follow, by Woodroffe and Mookerjee, JJ., in Hukum 
Chand Boid v. Kamalanand Singh 1.and Nanda Kishore v.. Ram 
Golam Sahu 9 as being that the inherent power shall be exer- 
cised, not capriciously, or arbitrarily but ex debito justitiae on 
sound general principles and not in conflict with the intentions 
of the legislature. I may refer also at this point to my judgment 
in Muthiah Chetty v. Bava Sahib 3. 


To apply this to the present reference, I look in vain for 
any mention of general principle in the authorities relied on by 
respondent ; and necessarily so, when the whole argument in 
them is directed towards supporting the exercise of the Court's 
power by reference to the special hardship of the circumstances 
in the particular case before it. In one of the three cases relied 
on by respondent, in which the matter was considered fully, 
Lalia Prasad v. Ram Karan + the Court in exercising its inherent 
power to pass orders necessary for the ends of justice, attempted 
no further definition of any general principle as covering its 
action. In the others, Somayya v. Subbamma 5 and Adyapadi 
Ramanna v. Krishna ê the hardship to the party and the merits 
of the case he was debarred from advancing, were statedly, the 
only tests applied. 


The second condition above referred to for the exercise of 
the inherent power, the absence of conflict between such exercise 
and the statute law, was no doubt considered at length in 
Somayya v. Subbamma 5 the conclusion being against the im- 
portation into Sections 103 and 108 of the Code then in force, 
corresponding with the present Ordar IX Rules 8 and 13, of. 
negative words to the effect that the Court shall not set aside 
a decree passed ex parte except in cases, in which the party or 


-his vakil was prevented by sufficient cause from appearing. The 


II 
1. (1905) I. L. R. 83 Oal. 927 2 (1912) I. L. R. 40. Cal. 955. 


— 


3. (1914) 27 M. L. J. 605. 4. (1912) I. L. R. B4'AlL 426, 
5. (1903) 1. L. R. 26 Mad, 599 6, (1914) 27 M. L, J. 167, 
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principle relied on is that, although statutory enactments, ex- 
pressed in affirmative language, may sometimes be construed as 
having a negative implication, such implication, must be a 
neces$ary and reasonable one. But as regards necessity it must be 
remembered that “ the essence of a Code is to be exhaustive on 
the matters in respect of which it declares the law and on any 
matter specifically dealt with by it the law must be ascertained 
by interpretation Of the language used by the Legislature ” (per 
Woodroffe, J. in Hukumchand v. Kamalanand Singh 1). It is 
in my opinion impossible to presume that the rules under 
consideration contain ae imperfect statement of the law on the 
very definite topic, with which they deal, the provision of a 
summary procedure for the re-opening of ex parte proceedings. 


And in fact, with all respect for the opinion of the learned 
Judges responsible for the decisions of this Court last referred 
to, there is nothing unreasonable or inconvenient in this conclu- 
sion. Bhashyam Aiyangar, J. attached weight to the absence 
of any means of displacing an unjust ew parte decision, if the 
inherent power could not be utilised for the purpose. But | 
think that he over-estimated the frequency, with which 
review proceedings would be barred by Order XLVII, 
Rule 2; he certainly overlooked the possibility of a 
suit by the aggrieved party, when his absence was due to 
the fraud of his opponent. Vide Khagendra Nath Mahato v. 
Pran Nath Roy*; and he must have been misled by the decisions 
in Gilkinson v. Subramania Ayyar % and Caussanel v, Soures 4 
which were afterwards overruled by Krishna Atyar v. Kuppan 
Ayyangar 5 into making the erroneous statement that the 

_circumstances in which the ex parte decree was obtained could 
not be considered in an appeal against it. As regards hard- 
ship, resort to the Court's inherent power is unnecessary, when, 
as it seems to me, the wording of Rules 9 and 13 is wide 
enough to cover all ordinary cases of default, including those 
instanced by Bashyam Aiyangar, J., in which the circumstances 
of a failure to appear are in question; and it may be suggested 
that in them the matters referred to by him, the merits of the 
defaulter’s case (if indeed they can safely be assumed at that 

1. (1905) I. L. R. 88 O. 927%. 2. (1902).I. L. R. 29 Cal. 395. 


8. (1898) I. L. R, 22 Mad. 221. 4. (1899) I. D, R. 23 Mad. 260, 
6 (1906) I. L. R.30 Mad 54. 
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stage in the proceedings) and the grave consequences of an 
ex parte dtsposal can in fact be considered in order to form an 
estimaté of'the honesty of the allegations as to the existence of 
sufficient cause. But in cases, in which the existence ofa 
sufficient cause for the default is not alieged or is disproved and 
those matters alone are in question, I do not see how they can 
justify interference, if uniformity and certainty are to remain 
the foundations of our procedure. 

Taking this view, I concur in the opinion proposed in the 
judgment just delivered. . 

Seshagiri Aiyar, J.—The very full discussion which this 
case has received has made it clear to me that we must overrule 
Somayya v. Subbammaland Muruga Chetty v. Rajgasami?. In both 
these decisions the reasons given for holding that there must be 
a power outside Order IX, Rule 13 ex debito justitiae, are not 
convincing. Fora defendant against whom a decree ex parte 
has been passed the following remedies are open:—(1) He can 
bring a suit to set aside the decree if there has been any fraud 
in the obtaining of it (see Radha Rama Shaha v. Pran Nath 
Roy 3 and Khangendra Nath Mahato v. Pran Nath Roy *). (2) He 
cau prefer an appeal against the decree itself ; there can be no 
doubt that the powers of the Appellate Court are large enough 
to enable it to set aside the ex parte decree if there has been 
a miscarriage of justice. The Appellate Court is not con- 
fined to the grounds mentioned in Order IX, Rule 13 in 
dealing with the matter. (3) The aggrieved party can file an 
application for review; and the grounds for such an appli- 
cation would be wider than those covered by Rule 13. (4) 
He can also file an application as provided by Rule 13 to set 
aside the ex parte decree.. The second clause “or when he was 
prevented by any sufficient cause from appearing when the suit 
was called on for hearing,” is comprehensive enough to cover 
most cases of default of appearance. A suggestion was made 
that the default of a guardian of a minor defendant will not be 
covered by this clause. There is no reason for limiting the 
language of the clause in that way. Further there is the autho- 
rity of Keshopreshad v Hirday Narain 5 against this suggestion, 

1. (1908) I. L. R. 26 Mad 599. Q. (1912) 22 M. L. J, 284. 


3, (1901) I. L. R. 28 Cal, 475 4, (1902) I. L. R 29 Cal 395. 
5. (1876) 6 C. L. R. 69. 
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Analysing what has been said by the two learned Juges in 
Somayya v Subbamma ‘and Muruga Chetty v Rajagami 2 it 
seems to me that nothing that they suggest as a possible griev- 
ance wiki not be covered by any of the four classes of remedies 
mentioned by me. Iam therefore of opinion that there is no 
reason for invoking the inherent power of the Court in respect 
of this matter. 


On the question of a Court possessing such a power I 
have great doubts. It was held by Lord Macnaghten in 
Rangoon Botatoung Company Limited v The Collector, Rangoon 3 
that a right of appeal must be given by the statute, and should 
not be inferred from the inherent power of an Appellate Court. 
In this Court and in other High Courts it has been held 
that a right of review is not inherentin the Court but 
must be given by the statute. A right to set aside 
ari ex parte decree belongs to the same category as 
an appeal or a review. Because in either case the 
effect of entertaining the proceeding isto vacate a decree 
which has been obtained by one of the parties to the suit. To 
interfere with such a substantial right, it is not enough to 
invoke the inherent power of a Court. It was argued that as 
it has been held in a case to which I was a party, following 
Ghuznavi v. The Allahabad Bank Limited * that there is an 
inherent power of remand, it must be logically held that there 
is an inherent power to set aside ex parte decrees. I do not 
think that the two positions are pari materia. A right of 
remand is implied in the right to hear the appeal. An Appel- 
late Court which has got jurisdiction to reverse the judgment 
of the lower Court must have power to set it aside and to 
direct a new trial. It is because of the idea that this power of 
remand is implied in the right of appeal that the legislature in 
the Act of 1882 by section 564 put restrictions upon that inhe- 
rent power. By the Act of 1908 that restriction was removed. 
Therefore the possession of an inherent power to remand does 
not argue that there is a power to set aside an eg parte decree 
on grounds other than those mentioned in Order 9 Rule 18. 
Moreover I am _ clear that section 151 must be construed not 











1. (1908) I. L. R. 26 Mad. 599 2, (1912) 22 M. L. J. 284 
8, (1912) I. L. R. 40 Cal 21 4. (1917) I. L. R. 44 C. 929 


. F.B. 
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as empowering a Court to exercise powers which it 
never possessed, but as preserving to it those powers 
which it has been in the habit of exercising and which by an 
oversight or by failure to specify have not been parti@ularised 
in the, statute. Section 151 has been introduced for the simple 
reason that no Code can exhaustively deal with the procedure for 
exercising every power which a Court of Justice is competent 
to exercise: and the language of the section shows that it should 
be availed of only where a power which has been exercised, 
has not been provided for in the Code. As was pointed out by 
the Judicial Committee in Gokul Mandar v. Pudmanund Singh 1 
the essence of a Code is to be exhaustive upon the matters for 
which it provides. This language was employed no doubt with 
reference to section 13 of the Code of Civil Procedure. It is 
equally applicable to Order IX, Rule 13. The legislature has 
provided a mode by which ex parte decrees can be set aside. 
As I pointed out already there is no necessity for invoking the 
principle of the remedy ex debito justitiae, because in all concei- 
vable cases excepting a case like the present in which the 
Lower Court has made no attempt to conform itself to any rule 
or precedent, the party aggrieved can obtain justice by resorting 
to the proper procedure. As regards cases in the other High 
Courts, I do not propose to deal with them at any length. In 
Tyeb Mahomed v. Allibhai 2 to which Jenkins, C.J., was a party it 
was held that a Small Cause Court had inherent power in cases 
of eviction to set aside ex parte decrees. I do not think that deci- 
sion covers the present case. On the other hand in Manila] 
Dhunji v. Gulam Husein Vazéer 2 and in Esmail Ebrahim v. 
Hajijan 4 a different view was taken. Fakhruddin v. Ghafuru- 
din © was a case of an appeal and not of an application. In 
Lalta Prasad v. Ram Karan ® one would have thought that the 
application could be sustained on the grounds mentioned in 
Rule 13. Bibi Tasliman v, Harihar Mahato T is another case in 
which it was not necessary to have appealed to the inherent 
power of the Court. But none of them are cases in which the 
question of setting aside an ex parte decree directly arose. In 





1. (1902) I. L. R. 29 Cal, 707 2- (1906) I. L. R. 81 Bom 45 
3. (1888) I. L. R. 18. Bom. 12 4. (1908) 10 Bom. L, R. 964. 
5. (1900) I. L. R. 28 All. 99 6. °(1912) I. L. R. 84 All 426 


7. (1904) I. L. R 82 Cal. 258 
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Hukum Chand Boid v. Kamalanand Singh 1 the learned Judges 
point out that there was by the practice of the Court an inher- 
ent power which should not be regarded as having been taken 
away by*the Code of Civil Procedure. That isa typical in- 
stance of the application of section I51 of the Code. Speaking 
for myself, I am zealous of preserving the inherent power of the 
Court to render justice between party and party. But I am clear 
that where there is no proof that the power has been exercised 
by Courts, and where the Legislature has given that power with 
limitations, Courts are not at liberty to disregard the limita- 
tions. For these reasons I am of opinion that Venkataram Atyar 
v. Nataraja Aiyar? takes the right view of Order IX Rule 13, 
and that the answer to the question must be in the negative. 

It is necessary however to state that the question relates 
only to applications for setting aside ex parte decrees and not 
to any other remedy which a party may have. 


A. V. V. | i 


ee eo 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
KRISHNAN. 


Maddukuri Ankamma, Appellant * (Sih Plaintiff). 
v. i 
Muvvala Subbayya and others. Respondents. (Defendants.) 


Suit—Valuation for purpose of jurisdiction—Principle—Mortgagee—Suit for 
declaration that mortgage is unaffected by attachment in execition of decree against 
morigagor—Mortgagor and decree-holder parties to suit—No dispute as to mortgage— 
Ef fect. f 

In a suit brought by a mortgagee under a mortgage executed by defendants 2 
to 7 for a declaration that plaintifi’s mortgage is not affected by the attachment in 
execution of 1st defendant's decree, there being no dispute between plaintiff and the 
mortgagors as to the validity and subsistence of plaintifi’s mortgage, held that the 
proper valuation of the: suit for the purpose of jurisdiction, where the value of tha 
property is in excess of the amount claimed in ‘execution of the decree, is not the 
value of the mortgaged property but the amount for which the decree may be exe- 
cuted. Krishnaswami Naidu v Somasundram Chettiar 3 Khetra yv. Mumtaz Begum 4 
followed. 

Narayana Singh v. Aiyaswami Reddi 5 considered. 
oe Imama aaa a a a aama amuma 


* A, A. O. No. 829 of 1917. 14th September, 1918. 


1. (1905) I. L. R. 83 Osl. 927 2. (1912) 24M L.J. 235 
3. (1906) I. L. R. 80 M. 835. ` 4. (1915) I. L. R. 38 A. 72. 


5. (1915) I. L. R. 89 M. 602, 
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Appeal against the order dated the 28th November 1916, 
of the Court of the Subordinate Judge of Bezwada in A. S. No. 
47 of 1916,preferred against the order of the Court of the Addi- 
tional District Munsif.of Bezwada in O. S. No. 478 of 1913. ’ 


K. G. Sarangaraja Aiyangar, for Appellant. 
P. Narayanamurthi for Respondent. 


The Court delivered the following 


Judgment.—This appeal relates solely to the question of 
the correct valuation of the suit for the purpose of jurisdic- 
tion. The general principle is laid down by the Privy 
Council in Phul Kumari v. Ghasham Misra! and is to the effect 
that the value of the action is its value to the plaintiff. If this 
principle be applied to the present case, the Subordinate 
Judge’s order is clearly wrong, The validity and subsistence 
of plaintiff's mortgage are not disputed by the mortga- 
gors (defendants 2 to 7) and what is-in dispute is whether this 
mortgage right should be affected by the attachment in execu- 
tion of Ist defendant’s decree vide the prayer in the plaint. 


This is the view taken by the Full Bench in Krishnaswami 
Naidu v. Somasundaram Chettiar * and with due respect to the 
learned Judges, who in their Judgment in Narayana Singh v. 
Aiyaswaimi Reddi 3 suggested some doubt on the point, we can 
see nothing in the Judgment of the Privy Council above refer- 
red to, which is incompatible with it. We may also refer to 
the Judgment of a Bench of the Allahabad High Court in Khetra 
v. Mumtaz Begum * which considers the Privy Council Judg- 
ment and comes to the same conclusion to which we are 
inclined. 


The case dealt with in Fisher v. Arunachellam Chettiar 5 is 
easily distinguishable, as there was in that case a dispute bet- 
ween a mortgagor and mortgagee as to whether the plaintiff's 
mortgage has been discharged. 

We must therefore set aside the order of the Subordinate 
Judge and direct him to restore the Appeal to file and dispose 
of it according to law. 


1, (1907) I. L. R, 85 Cal. 202. 2 (1906) I. L. R. 80 Mad 335. 
8. (1915) I. È. R. 39 Mad. 602, 4, (1915) I. L. R, 38-A. 72, 


5. (1997) 19 M. L. 3. 236 
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We may point out that the decree of the District Munsif 
in so far as it declares that plaintiff is entitled to enforce his 
mortgage on certain items of property appears to gS beyond 
the plaint prayer, and requires amendment. 

Mhe first respondent will bear appellant’s costs in this 


Court. 
A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SESHAGIRI AIYAR. 


T. V. Seetharama Aiyar. ... Petitioner * (Plaintiff.) 
V. 
Muniswami Mudaliar and others ... Ton. (Defendants.) 
Deed—Construction—Instalment bond—Provision in default for payment in 
lump “on demand ’'—Suit for whole amount on defauli —Limitation—Starting 
pownt—Demand if necessary—Bond for debt due—Suit upon bond or for debt—Plead- 
angs—Construction, 


Exoept in transactions connected with law merchant, the words ‘on demand ” 
have meaning and there should ba a demand before the cause of ‘action arises. 

Where an instalment bond executed by a subscriber to a chit fund and his 
surety in favour of the proprietor of the fund provided " We shall severally or 
jointly without setting up proportionate liability pay in lump on demand the 
balance due with interest at 1 per cent per mensem from the date of default, ” 
neld that the intention of the parties was that, if the Promisee wanted to enforce 
his rights under the penal clause by requiring the promisor to pay the whole of the 
amount, he must make a demand. 


Held, upon a construction of the pleadings, that the suit was upon the bond 
and not upon the original cause of astion 


Petition under Section 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the District 
Munsif of Tirupattur in S. C. S. No. 610 of 1917. 

T. M. Krishnaswamz Aiyar for the Petitioner. 

C. A. Seshagiri Sastri for M. Patanjajt Sastri for the 
Respondents. 

The Court delivered the following 

Judgment :—The case has been very fully argued by the 
learned vakils who appeared for the petitioner and the counter 
petitioners. I shall therefore proceed to give judgment at once. 


The suit is for instalments due in respect of a chit fund. 
The plaintiff calls himself the agent and proprietor of the fund. 
The lst defendant was a subscriber in it. He obtained the 
price in the raffle and received the full amount. Thereupon 


* ©. R. P. No. 1816 of 1917 Alst October 1918, 
79 
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Se oana Exhibit A was executed by him and his surety to the plaintiff. 
z: One sentence in it which has given rise to much -comment is 
iar iid this: “We shall severally or jointly without setting up proporti- 
onate liability pay in lump on demand the balance due with 
_interest at one per cent per mensem from the date of default.” 
After the execution of the bond, the Ist defendant paid sums 
of money although he did not pay them on the due dates accor- 
ding to the rules of the fund. The present suit was brought 
for the balance. It is admitted that if the claim is made for the 
subscription and not based on the bond, subject to other defen- 
ces if any, the suit will bein time. The District Munsif has 

held that the suit was barred by limitation. 


The first question argued before us py Mr. T. M. Krishna- 
swami Aiyar was that the suit must de deemed to have been based 
on the original cause of action and not on the bond and as 
the plaintiff is only claiming whatever is due to him within the 
period of limitation, no question of limitation can arise. I was 
at first inclined to agree with him, but on considering the 
matter more fully, I think that Mr. C. A. Seshagiri Sastriar’s 
contention is well founded in regard to this matter. In paragraph 
13 of the plaint, it 1s stated he “ (the plaintiff) has not therefore 
enforced the penal clause of the bond and has waived ‘his 
right. ” There can be no question of waiver unless it be a suit 
on the bond itself. Nowhere is it stated that the suit is based 
upon the liability under the rules of the fund. Mr. T. M. 
Krishnaswami Atyar suggested that there can be .no question 
of instalment under the bond, Exhibit A because there are no 
instalments provided in it.expressly. I donot think that this 
contention is well founded, because the bond refers back to the 
‘receipt containing the bye-laws and the receipt containing the 
bye-laws would undoubtedly have given the various ‘dates on 
which instalments are due. Therefore if the question turns 
solely upon the contention of the plaint, whether it is based 
upon the original cause of action or on the bond, I would have 
agreed with the lower Court that the suit is based upon the 
bond ; and as there has been a default in the payment of the 
instalments, it would be barrd by limitation. 

The next question is whether under the bond the right to 
the whole amount accrued on default of paying any one of the 
instalments. Before dealing with the cases which have been 
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quoted, I may refer to the language of the document itself. 
The vernacular expression is ‘“Srmesr Caer Anurag” and when 
that exprssion occurs in reference to the payment of the whole 
amount.and not in regard to the payment of the instalments, 
it seem% to me that it was the intention of the parties that, if 
the promisee wanted. to enforce his rights under the penal 


clause, to require the promisor to pay the whole of the amount» - 
he must make a demand. The context and the language employed © 


-are prima facie in favour of the view that there should be an 
antcedent demand.before a suit is brought. As regards the 
cases cited, the learned vakil for the counter-petitioners invo- 
ked the very high authority of ‘Blackburn, J., for the proposition 
that whenever the words “on demand” occur in any instrum- 
ent whether it be a mercentile instrument or any other deed, 
they should be regarded as techincal words indicating that the 


cause-of-action arises at once. On examining the cases quoted,. 


namely Brighty v. Norton 1, 1 donot find that the learned 


Judge drew any distinction between.mercantile transactions and. 


other transactions. The other English cases. quoted do not 
take the matter. any. further. Before dealing with the Indian 
cases, I may refer to the decision in [n re J. Brown’s Estate : 
Brown v. Brown 2, which seems to indicate that where a provi- 
sion is made for the happening of a contingency, that 
contingency must. be proved to. have happened.. That case 
has since been accepted as good lawin Bradford Old Bank 
Ltd. v. Sutcliff 8. Coming to the Indian cases, I shall con- 
fine my.attention,. as the learned Vakil did, to. the decisions 
of this court. In Perumal Aiyan v, Alaguriswamt Bagavath- 
ar tand in Perianna Goundan v. Muthuveera Goundan 5, where 
the words “on demand’’ occurred in a mortgage docu- 
ment, this court held that they were technical words which 
meant that the money was payable at once.. Having regard 
to the later authorities, Mr. C. A. Seshagiri Sastriar 
conceded that these cases can no longer be regarded as good 
law. If we turn to Nellakaruppa Goundan v. Kumarasami 
Goundan ®,1 find that on a similar expression used there, 
the Court held that there must be a demand before the suit 
T. 82-L. J. (Q. B.) 38. 2. (1898) -2 Ch. 300, 


3. (1918) W. N. 295. 4. (1898) I L, R, 20 Mad. 245 
.5, (1899) I. L. R, 21 Mad. 189° 6. (1900) I. L. R. 23 Mad, 20, 
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is brought. Since then, except for one authority, to which 


I shall refer presently, the decisions in this Court have been 
practically uniform. In A. S. No. 27 of 1916 in which I took 
part sitting with Ayling, J., we pointed out that except in 
transactions connected with law merchant, the words “dn de- 
mand” have meaning and that there should be a demand 
before the cause of action arises. In that case we accepted the 
proposition laid down in Karunakaran Nair v. Krishna Menon 1 
and in Karindan Kuitisan v. Karindon Suppi 2. Subsequent to 
that decision, two learned Judges of this Court in S. A. No. 121 
of 1916 have taken the same view. As against these decisions, 
there is a judgment of Sadasiva Atyar, J., ia Surayya v. Bapir- 
aju 38. As was pointed putin A. S. No. 27 of 1916 on the 
file of the High Court, the attention of the learned Judge does 
not seem to have been drawn to the judgment of Mr. Abdur 
Rahim, J., in Karunakaran Nair v, Krishna Menon 3, I may say 
that if Surayya v. Bapiraju 1 was rightly decided, this case would 
be covered by that authority. But as that decision was given 
withour reference to the other decisions of this Court, I am 
unable to follow it sitting as a single Judge. In my opinion, it is 
not right to hold exceptin the case of instruments coming 
under the Negotiable Instruments Act, that words of the par- 
ties which have been deliberately inserted in a document have 
no meaning. In the present case, | think that the parties 
deliberately used the expression, because, although there was a 
liability to pay each of the instruments separately, they 
intended to-make it a condition precedent that a demand 


should be made if the whole amount is to be asked to be paid 
at once. 


For these reasons in my opinion the judgment of the 
District Munsif holding that the suit is barred by limitation is 
wrong and must be reversed. I reverse his judgment and 
remand the case to him for disposal according to law. Costs 
will abide the result. 


A. §, V. 


1, I.L. R.8386 Mad. 66 2. (1893) 3 M., L J. 199. 
8. 18 M. L, T. 459: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnR. JUSTIC& SESHAGIRI AIYAR AND MR. JUS- 


TICE NAPIER. P 
Govinda Menon and others ... Defendants (Apellants) 
e v 
Pathaikkara Manakkal Pramathan... l 
Kuppan Numburipad Plaintiff (Respondent) 


Mortgagor and Msrigagee—Demal of title—Estoppel—Mortgagee not let into 
possession by mortgagor—E ffect. 


In a suit for redemption of a kanom held that the mortgagee (the defendant) 


wag estopped from pleading that the mortgagor (plaintiff) had no title to sue, 
though defendant was not let into possession by plaintiff. 

Hillaya Subbayya v. Narayanappa Thimayya 1 approved. 

Though S. 116 of the Evidence Act may not in terms be applicable to kanoms, 
the principles of the decision in Venkata Chetty v, Ayanna Gounden 2, governed 
the case. 


Second appeal against the decree of the District Court 
of South Malabar in A. S. No. 636 of 1915 preferred against 
the decree of the court of the District Munsif of Walluvanad 
in O. S. No. 406 of 1914. 

Dr. K. Pandalai for Appellants. 

C. Madhavan Nair for Respondents, 

The Court deliverved the following 

Judgment :—We agree with the reasoning and the 
conclusion of the learned. District Judge. The plaintiff 
executed to the 2nd defendant as the Karnavan of his 
tarwad Ex. A, the deed of mortgage now sued on. The suit 
is for redemption. The plea is that, as the defendants were 
not let into possession by the plaintiff it is open to them to plead 
that the plaintiff has no title to sue. Dr. Pandalai contended be- 
fore us that the view taken by the Full Bench in Venkata Chetty V. 
Ayyanna Gounden? is not applicable to mortgages.We must now 
take it as settled that a kanom is an anomalous mortgage, 
although, as pointed out in the earlier decisions, there is in a 
kanom a combination of a mortgage and of a lease. Assuming 
for the sake of argument that section 116 of the Evidence Act 
is notin terms applicable to kanoms, we think the principles 
enunciated in Venkata Chetty v. Ayyanna Gounden 2 govern this 
case. The basis of the law of estoppel is not that possession 
has been given by one party to the other, but that both parties 
have entered into a specific relationship on the understanding 





* S. A. of No, 1248 of 1916 - 6th November, 1917. 
1 (1912) I, L, R, 386 B. 185, 3. (1917) I. L. R. 40 M. 661 .F B. 
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that the rights incident to that relationship do subsist. In the 
case of tenants, this court held that not only letting into 
possessio: but also the relationship acknowledged by the 
tenant estops him from disputing his landlord’s title. In the - 
same way, the relationship acknowleged by the mortgagee 
estops him from denying his mortgagor’s title. There may be 
an additional fetter on him, if he was also inducted into posses- 
sion. It is true that the cases Dr. Pandalai has placed before us 
do not hold that in cases where the initial possession was not 
taken from the mortgagor, the mortgagee will be estopped. But. 
we fail to see why the non-letting into possession directly by 
the mortgagor should act to his prejudice if his title is other- 
wise acknowledged. Possession is only one of the indices of 
ownership : but not the sole one. In one case, at least 
Hillaya Subbayya v. Narayanappa Thimayya 1, the proposition 
is stated broadly enough to cover cases where no possession 
was given to the mortgagee: We follow this statement of the 
law and hold that the defendants are estopped from question- 
ing the plaintiffs title. 

The District Judge is right and we dismiss the second 
appeal with costs. Time for redemption is extended by three 


months from this date. 
A. S. V.’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BAKEWELL AND MR. JUSTICE ` 


ODGERS. 
Kasturi Pillai an ... Appellant * (Defendant.) 


v. 
The Municipal Council, Erode,... Respondent (Plaintiff). 


‘represented by the Chairman T. 


Srinivasa Mudaliar. 
Land Acquisition Act, Ss, 9 (3) 12, 18, and 45—Suwbsequent proceedings and award 
by the Collector—Absence of notice to the occupier—Award not void—Collector. not a 


judicial of ficer in making award.. ; 
nd. acquisition Collector and the award by him are 


The proceedings of @ la 
not void by reason of the fact that no notice was served on the occupier in accor- 
dance with Ss. 9 (8) and 45 of the Land Acquisition Act. -- 

The Collector in making-his award is not acting judicially. 

Ganga Ram Marwari v. Secretary. of State 2 followed. 
* 8. A. No. 67 of 1919. Tth August 1919, 
1, (1912) I.L R. 86 B 185. 2. (1908) I. L. R. 80.0. 576. . 








"PART XJX.] THE MADRAS LAW JOURNAL REPORTS. 619 


Second appeal against the decree of the District Court of 
-Coimbatore in Appeal Suit No. 69 of 1918, preferred against 
-the decree of the Court of the Principal District *Munsif of 
Erode in O. S. No. 2250 of 1916. 


Y. M. Krishnaswami Aiyar, for Appellant. 

S. Doratsami Aiyar, for Respondent. 

The Gourt delivered the following 

Judgment :—Under Section 16 of the Land AcquisitionAct, 
(Act I of 1594) the making of an award and taking ,possession 
of land vest the property absolutely in the Government. It has 
been argued that if notice on the occupier had not been serv- 
ed in accordance with Sec 9 (3) and S. 45, the subsequent 
proceedings and the award are void. 


. Assuming that such service has not been sufficiently proved 
in the present case, S. 12 provides that the award shall be fina] 
and conclusive, whether the pérsons interested have appeared 
or not, as to the question which can be dealt with by the 
Collector under S. 11, subject to the right of the party 
to require a reference to the Court under S. 18. The 
declaration made by the Government under S. 6 is 
conclusive evidence that the land is needed for the purposes 
sanctioned by the Act. All that the parties interested can 
urge before the Collector is that the area of the land is not 
properly stated, the compensation proposed is insufficient and 
the amount has been wrongly divided amongst them. The 
defendant had notice of the award, under S. 12 and his remedy 
was therefore to apply for a reference under 8. 18, and no 
other remedy is provided by the Act. 


We think'that the decisions cited by the learned Vakil for 
appellant have no bearing on the point. That reported in 
Rameswar Singh v. Secretary of State1 does not relate to the 
acquisition of land, but merely decides that the owner of a 
franchise can sue for damages when land necessary to the exer- 
cise of his rights has been acquired without notice to him; it 
does not deal with the validity of the award and the vesting of 
the land thereunder. That reported -in -Balakrishna Rao v. 
The Secretary of State for India 2, decides that a Forest Officer 








1. (1907) I. L. R. 84 Cal. 470. 2 (1915) I. L. R. 8) Mad. 494, 
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exercising judicial functions does not acquire jurisdiction until 
notice of his proceedings has been given to the party interested. 
The Collector in making his awardis notacting judicially. 
In any case, the award must be regarded as passing title to the 
property under S. 16, until it has been set aside, and weethink 
that it cannot be treated as void in a suit in ejectment. 


The case in Ganga Ram Marwari v. Secretary of State 1, is 
precisely in point and we respectfully agree with that decision. 


The Second Appeal is dismissed with costs. 
C, ALS. 


i 


IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 
PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE MOORE. 


Sabapathi Pillai ... Appeilant* (1st Defendant). 
v. 
Thandavaraya Odayar ... Respondent (Plaintiff). 


Hindu Law—ZJoint family—Co-parcener— Execution sale of coparceners’s share 
in specific items of the Joint family property—Allotment of sometother properties to 
coparcener ata family partition—Rights of auction-purchaser against substituted 
proper tres. 

In execution of a money decree against the defendant, a member of a Joint 
Hindu family, the plaintiff purchased the defendant’s one-third share in certain 
items of the family property, viz, A, B,C, and D. The extent of the lands so 
purchased was 2 acres and 88 cents. A suit for partition among the members of 
the defendant’s family had been pending at the timeof the Court sale aforesaid 
and a decree was subsequently passed allotting to the share of the defendant, items 
O, D, E, F and QG. The plaintiff thereupon sued for the recovery of 2 acres and 88 
cents out of the properties allotted to the defendant by the partition decree. Held, 
that the plaintiff was not entitled to anything more than a third share of items 
C and D and that he could not claim an allotment out of items E, F and G so ag 
to make up the deficiency. The principle of Byjnath Lala’s case 2, does not apply 
to court sales. 


Second Appeal against the decree of the Court of the Dis- 
trict Judge of Tanjore in Appeal Suit No. 400 of 1917, pre- 
ferred against the decree of the Court of the District Munsif 
of Tiruvadi in Original Suit No. 192 ot 1916. ) 

S. Muthiah Mudaliar, for Appellant. 

T., S. Narayana Aiyar, for Respondent. 

The Court delivered the following 

Judgment :—The plaintiff’ s vendor purchased certain pro- 
perties in execution of a money decree against the Ist defendant 








* S8, A. No. 467 of 1919, 5th, 7th and 14th August, 1919, 
1. (1908) I. L. R. 80 Cal. 576 a. (1873) D. BR. 1 I. A. 106. 
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and obtained a certificate of sale, Exhibit A. At the time of the 
attachment, a partition suit between the Ist defendant and his 

co-parceners was pending. The decree in the partition suit 
ene certain properties to the Ist defendant. On comparing 
the sale certificate, Exhibit -A, with the’ list of the properties 
which the Ist defendant obtained under the partition decree, 
it is found that the sale certificate included items which did not 
all of them correspond to the items in the partition decree, 
Plaintiff obtained 2°83 cents under the sale certificate. His suit 
was for the allotment of this extent from ‘the items given under 
the partition decree. Some of the items being common to both 
there will be no difficulty in decreeing them to the plaintiff. As 
regards those which do not correspond to the partition decree, 
the question is whether the plaintiff is entitled to have their 
equivalent from out of the properties which fell to the Ist de- 
fendant’s share in the partition. . 


It was first argued that whatever may be the plaintiffs 
rights, he is not entitled to claim that the exact extent minus the 
extent of the items which are common should be carved out of 
other items. There is much to be said for this argument, 
because the properties that were allotted at the partition might 
be more valuable than the properties purchased at the auction. 
The latter might be unproductive punja lands. But the point 
was not put in issue in the Courts below or even here specifically. 
The consideration of the question would necessitate the taking 
of evidence; we have therefore refused to hear the question 
argued. i 

The more important question is, sha the plaintiff any right 
or equity against the 1st defendant to compel him to give pro- 
perties in substitution of those which were purchased at ‘the 
Court auction. It was contended by Mr. A: V. Viswanatha 
Sastri that as -there is.no ‘warranty. in a Court ‘sale, as the 
principle of caveat emptor applied to it, and ` as the plaintiff 
has chosen to bid for and purchase specific: properties, he is 
not entitled to claim their equivalent from other .properties of 
his judgment-debtor. There is no direct authority .on the 
question. Thakur Burmhav: Jiban Ram Marwaril- Only: lays 
down that there is no warranty in a judicial sale. 





i (1939) L ‘LR. 41 Cal. 590 {P. O.. 
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Sabapathi Mr. T. M. Krishnaswami Aiyar drew our attention to the 

F a decision,of the Judicial Committee in Byjnath Lall v. Ramoo- 
Thanda- deen Chowdry.1 That wasa case of a mortgage of specific 
Odagar. properties belonging toan undivided family. The casé arose 


before the Transfer of Property Act came into’force. Their 
Lordships say: “It is therefore clear that the mortgagor had 
power to pledge his own undivided share in these villages. But 
it is also clear that he could not, by so doing, affect the interest 
of the other sharers in them, and that the persons who took the 
security took it subject to the right of those sharers to enforce 
a partition, and thereby to convert what was an undivided 
share of the whole into a defined portion held in severalty.” 
This principle was apparently enunciated as arising from first 
principles of jurisprudence and was not based upon any statu- 
tory recognition of warranty. No doubt by the Transfer of 
Property Act, the Legislature has provided fora warranty in 
favour of the mortgagor, (Vide S. 65) but the decision above 
quoted was wholly independent of legislative warranties. In 
Manjaya v. Shannuga,2 Sankaran Nair,]., applied this principle 
to cases of private sales by a co-parcener of specific properties. 
Mr. A. V. Viswanatha Sastri contended that this decision is 
opposed to principle and to the judgment of Bashyam Aiyangar, 
]., in Ayyagiri Vencata Ramayya v. Ayyagiri Ramayya. 8 In 
this latter case what the learned Judge decided was that where a 
sale is made of specific items before partition, the proper remedy 
of the purchaser is to sue for partition and to claim the allot- 
ment to his vendor of the specific items sold to him. It was 
also held that if this cannot conveniently be done, the right to 
compensation for selling properties without title can be enforced 
against the vendor. This does not affect either Sankaran 
Nair, J's dictum in Manjayya v. Shanmuga? or the present case. 
Further Sankaran Nair, ]’s dictum has been accepted as correct 
by Oldfield and Sadasiva Aiyar, JJ., in their order of reference 
in Rangayya Reddy v. Subramania Aiyar.4 


The further question is whether these rulings are applicable 
to adjustment of rights dependent upon Court sales. The point 
was thrice argued, as we had doubts on the question and as it 
4. (1978) L. B. 11. A. 106, 2, (1918) LL.R. 38 M. 684. 


3. (1902) I. L.R. 25 M. 690. 
4, (1916) I. L. R. 40 M. 365=82 M. L. J. 575, 
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is ves integra. The learned Vakils on both sides have placed all 
the available authorities before us but none of them really 
touches the question we have to decide. There are some general 
principlgs on which alone we can rest our decision. (1) There 
is no warranty ina court-sale : See Thakur Burmha v. Jikan 
Ram Marwari. 1. (2) There is no privity of contractbetween an 
auction purchaser and a judgment-debtor. Under the old 
Code of Civil Procedure if the purchaser had reason to be- 
lieve that there was no saleable interest at‘all in the property 
sold,he had a right of action against the decree-holder for refund 


of money. The new Code has taken away that remedy and ` 


limits the purchaser’s rights to an application for refund. 
There is no indication in the Code that the purchaser has any 
remedy against the judgment-debtor. (3) It must be remem- 
bered that it is the decree-holder that brings the property to 
sale; he prepares the proclamation and to the best of his 
knowledge places before the public all the available informa- 
tion in respect of the property to be sold. Although the 
judgment-debtor is expected to assist the Court in settling the 
proclamation and although his failure to do so may entail 
some consequences, there is no provision of law which brings 
him into contact with the bidders at a sale. These persons 
are bound by the principle of caveat emptor. They take the 
risk of the property corresponding to the description given. 
If that fails, they can have no remedy against the judgment 
debtor, because there was no act, or representation by him 
which has contributed to the result. 


Having regard to the principles above indicated, it seems 
to us that thereis no justification for extending the theory of 
substitution which has been enunciated in respect of persons 
standing in the relation of promisor and promisee to persons 
who are strangers to each other. In this view, we must hold 
that the plaintiff is not entitled to any property against the 
defendant other than those which his vendor purchased in the 
Court sale. As the parties cannot agree in this Court regarding 
the identity of properties, we must reverse the decrees of both 
the Courts below and remand the suit to the Court of First 
Instance for ascertaining what the ‘properties are in the 





1. (1918) I. L. R, 41 Gal. 590 P. C. 
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possession of the defendant which are identifiable with the 
items purchased at the Court auction. 


Plaintiff is entitled to-a decree to the share of the judgment- 
debtor which his vendor purchased at the Court auctions There 
will be a preliminary decree ‘as above indicated and the Court 
of First Instance will pass the final decree in the usual course. 
Each party must bear his own costs hitherto incurred. Further 


costs will -be provided for in the revised decrée. 
A. V. V. i : 


ae ST 


‘IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


PRESENT :—MR. JUSTICE BAKEWELL AND MR. JUSTICE 
ODGERS. 


Venkatachalla Reddi 1. Appellant. (Plaintiff. 
v. i 


Muthialu Reddi and others ... Respondents (Defendants 1 to 5). 


Civil Procedure Code 8.47, O 21 rr. 58 io 63-Claim petition by an exonerated 
defendani—Dismissal of sea as o yj claimant. party— Applicability of O. 21 
rr. 58 to 63 to parties to saat 

Where a money decrea was obtained against some of the defendants to a suit, and 
the other defendants were exonerated, and the latter were members of a joint family 
with the former and the decree-holder attached what he alleged to be the shares 
of the defendants against whom the suit had been decreed, and one of the exonerat 
ed defendants applied by a petition under O. 21 R. 58 that the properties attached 
were his separate properties, which petition was dismissed as too late, and the pro- 
perties were sold in Court auction, and the auction-purchaser sued for partition 
against that exonerated defendant and others, keld that that defendant not having 
appealed against the order or filed a separate suit under O. 21 r., 63 of tho Civil 
Procedure Code is precluded from claiming that the properties are his separate pro- 
perties. 

Since S. 47 ci the Code does not presente the procedure to be followed in fhe 
case of a claim preferred by a party to a suit, regard must be had to the provisions 
of O. 21 which deals with “ exeoution of decrees and orders ;’’ and rules 58 to 68 of 
that order which'are grouped-under the sub-heading “ Investigation of claims and 
objections” regulate applications made on the ground that any property attached in 
execution is not liable to such attachment: 

O. 21 r. 63 may possibly be construed as substituting aright of suit fora 
right of appeal, to the aggrieved, party in the casas of claims or objections bY 
parties to suits. 

The meaning of O. 21 R. 63 is that “the parties to proceedings shall be con“ 
oluded.by the order made thercon and that the purchaser at a court sale shall take 
the property purchased by him free from any claims negatived by that order, sub- 
ject to any right of appeal or of suit to which the claimant may be entitled. 


Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Vellore in A. S. No. 69 of 1917 








* 9. A. No. 1529 of 1918. i 21st August, 1919. 
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(A. S. No. 380 of 1916 on the file of the District Court, North 
Arcot) preferred against the decree of the Court of the princi- 
pal District Munsif of Vellore in O. S. No. 759 of 1914. 


Ay Krishnaswamy Aiyar, P. 8S. Narayanaswamy Aiyar and 
S. Rangachari for Appellant. 

L. A. Govinda Raghava Atyar and A. Viswanatha ` Atyar 
for Respondents. 


The Court delivered the following 

Judgment :—The 5th defendant obtained a money decree 
against the 1st and 4th defendants in a suit in which the 2nd 
and 3rd defendants were parties but were exonerated from liabi- 
lity. The decree-holder attached the undivided half share of the 
judgment-debtors in certain property alleged to belong to the 
undivided family of which the four defendants were members, 
and thereupon the 2nd defendant applied by a petition under O, 
21 R. 58 of the Code of Civil Procedure, that the attachment of 
portion of the property might be raised on the ground that it 
had been assigned to him upon a partition and was his separate 
property. The petition was dimissed on the ground that it 
was too late. The appellant bought the attached property at 
the Court sale and then sued the defendants for partition, and 
an issue was raised whether the portion of the property pre- 
viously claimed by the 2nd defendant belonged to him. 

The appellant was not a party to the previous suit and is 
not a representative of any party, Nadamum Narayana lyengar 
v. Veerabhadra Pillai 1, and the provisions of 8. 47 of the Code 
of Civil Procedure do not apply to his suit. The question there- 
fore is whether under O. 21 R. 63, the order made upon the 
2nd defendant's petition in the proceedings in execution 
precludes him from raising this detence. 

The argument on behalf of the 2nd defendant appears to be 
that rules 58 to 63 of that Order do not apply to parties to suits 
who are governed by S. 47, and that applications under that 
section are in some manner independent of the rules. 

S. 47 (1) contains two provisions, of which the first is 
positive and prescribes the Court which shall determine certain 
questions and therefore relates to jurisdiction and the second 
is negative and declares that the application to the Court shal! 


not be initiated by a plaint. If a plaint raising any of these 





1. (1910) I. L, R. 84 Mad 417. 
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questions be presented to the Court executing the decree it 
may be treated as a proceeding in execution, butif it be present- 
ed to another Court it should be rejected. In the former case 
the Court may treat a statement of defence as an application 
for relief under the section, Thathu Naick v. Kondu Reddit 


Since the section does not prescribe the procedure to be 
followed, regard must be had to the provisions of Order 21 
which deals with “execution of decrees and orders;” and Rules 
58 to 63 of that Order which are grouped under the sub- 
heading “Investigation of claims and objections,” regulate 
applications made or the ground that any property attached in 
execution is not liable to such attachment. S. 60 of the Code 
declares what things are liable to and what exempt from attach- 
ment, and a party to a suit may raise a claim or objection in the 
executing court under that section and in the absence of any 
specific provisions those headed“ Investigation of claims and 
objections” will apply. It has been decided by the Calcutta 
High Court (Punthanan Bundopadhya v.Rabia Bibi 2) upon the 
words of 8. 278 of the Code of Civil Procedure, 1882, 
“and in all other respects, as if he was a party to the suit,” 
that that and the following sections which correspond to rules 
58 to 63 do not apply to parties to suits. 

No doubt if the claimant bea party those words do not 
apply but they do not expressly exclude him from the operation 
of the rule or limit the very general words with which the rule 
begins “where any claim is preferred to, or any objection is 
made” ; moreover, these words occur in a sentence defining 
the power of a Court which has already been given jurisdiction 
over any claim or objection by the preceding words “the court 
shall proceed to investigate’, we are of opinion that the con- 
cluding words of the first paragraph of rule 58 (1) may be taken 
as applying only to the case where the claimant or Objector is 
nota party. We may also point out that the general arrange- 
ment of the present Code differs from the Code of 1882, in 


_that the body of the Code deals with matters of substantive 


law and jurisdiction and the rules of procedureare relegated 
to the first schedule, and we must therefore consult the latter 
to discover the manner in which the principles laid down in S. 
47 is to be carried out. 


1, (1909) I. L. R. 82 Mad. 242 at p. 252, 2. (1890) I. L. R. 17 Oal. 711 (F. B.) 
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The question as to the remedy of a party to a suit who is 
aggrieved by an order made upon a claim or objection does 
not arise in the present case, but we may point out that 5. 96 
of the Code, which gives a right of appeal from a decree, com- 
mences with the words “Save where otherwise expressly pro- 
vided in the body of this Code” and that S. 121 enacts that, 
“The rules in the first Schedule shall have effect as if enacted 
in the body of this Code” and that rule 63 may possibly be 
construed as substituting a right of suit for right of appeal. 


Their Lordships of the Privy Council have described a 
suit under S. 283 of the Code of 1882, which corresponds to 
rule 63 as simply a form of appeal (Phul Kumari v. Ghanshyam 
Misra 1). 

The policy of the legislature is to secure the speedy 
settlement of questions of title raised at execution sales (Sar- 
dhari Lal v. Ambika Pershad 2) and the principle applies whe- 
ther the claimant be a party or a stranger to the suit. We are 
of opinion that the meaning of rule 63 is that the parties to 
the proceedings shall be concluded by the order made thereon, 
and that the purchaser at a Court sale shall take the property 
purchased by him free from any claims negatived by that order, 
subject to any right of appeal or of suit to which the claimant 
may be entitled. In the present case the second defendant 
did not appeal or bring a suit and is therefore precluded from 
asserting his title under a partition. 


The decree of the lower Appellate Court is set aside and’ 
that of the District Munsif is restored with plaintiffs costs in 
this and the lower Courts. 

C. A. 5. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 
[FULL BENCH]. 


PRESENT :—SIR ABDUR RAHIM, OFFICIATING CHIEF Jus- 


TICE, MR. JUSTICE OLDFIELD AND MR. JUSTICE SESHAGIRI 
AIYAR. 


Beeju Bee alias Zulaika Bee ... Appellants* (2nd defendant and 

Ammal (dead) and others legal representatives of lhe 
Uv. deceased 2nd defendant). 

Syed Moorthuja Sahib and ... Respondents (Plaintiff and 


others defendants Nos. 1 and 3 to 9.) 
— 
* B, A. No. 1799 of 1917. 1st October, 1919, 


1. (1907) I. L. R. 85 Oal. 202. 2. (1888) I. L. R.15 Ca). 521. (P. C, 
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Mahomedan Law—Dower—Widow in possession of husband's estate—Lien for 
unpaid dower—Consent of other heirs if necessary— Widow's right if transferable— 
Rights of trdusferee. 


A Mahomedan widow who is lawfully, and without force or fraud, in posses- 
sion of her husband’s property is entitled to retain possession of such property as 
against his other heirs until her dower is satisfied, aven though such possession was 
not obtained with the consant (express or implied) of or under an agreement with 
her husband or his other heirs, and such property could not be divided among the 
heirs until the dower debt is satisfied. The widow however, has no power to sell 
the property in her possession so as to bind her husband’s heira; but the purchaser, 
to the extent of the widow’s dower, ia entitled to retain possession of the property 
sold to him, as against the heirs unti] the dower debt is satisfied. 

Authorities on the subject reviewed. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of North Arcot in Appeal Suit No. 156 of 
1916, preferred against the decree of the Court of the Princi- 
pal District Munsif of Vellore in Original Suit No. 902 of 1914. 

The Court (Phillips and Kumaraswami Sastri, JJd.,) 
delivered the following 


Judgment :--Before disposing of this appeal, it is neces- 
sary to have a finding as to whether mahar was due to Ist 
defendant on the date of her husband’s death and if so what 
was its amount. Findings will be returned in six weeks. Time. 
for filing objections is seven days. 


In compliznce with the order contained in the above 
judgment, the Subordinate Judge of North Arcot submitted 
the following:— 


íi 


iewuee My finding therefore is that, Dower or Mahar was 
due to the 1st defendant on the date of her husband's death and 
it was 39 tolas of pure gold.” 


The Court (Phillips and Kumaraswami Sastri, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL BENCH :— 


This Second Appeal raises two important questions of Mahom- 
medan Law as to which there is a conflict of decisions. 


One Syed Amin Sahib died about 19 years ago leaving a widow, 
two sons (one of whom died before suit) and four daughters. The 
plaintiff who is the surviving son of the deceased was a minor when his 
father died and he filed this suit about 14 years after his father’s death 
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or partition. Meantime the widow who was in possession of the pro- 
perties, sold one item of immoveable property left by her busband to 
the 2nd defendant by a.sale-deed Exhibit I dated the 10th April 1906 
and the vendee has been in possession ever since. The sale-deed 
recites that the property was in the possession of the vendor and was 
sold for the dower debt due to her from her husband according to Mo- 
hammadan Law, for discharging other debts and for family expenses. 


There is no dispute as to the right of the plaintiff to the share 
claimed. The 2nd defendant claimed exclusive right to the property 
conveyed by the widow on the ground that the sale was 
binding on the plaintiff and the other heirs but on Second Appeal this 
Position was given up. It is argued on his behalf that on partition 
(which in this case has to be by sale under the Partition Act owing to 
the fractional share plaintiff is entitled to) the 2nd defendant as purcha- 
ser will not only be entitled to the share of his vendor or. widow but 
also to the dower due to her. It is contended for the plaintiff that the 
dower has become barred, that the widow has no lien on the estate for 
her dower as she did not take possession under any agreement with the 
heirs, that she was to be in possession as security for or in lieu of her 


dower, and that in any event her right as widow in possession could not 
be assigned or pass to the purchaser. l 


We accept the finding of the Subordinate Judge that the sum Rs. 700 
and odd was due to the 1st defendant atthe date of her husband’s 
death and still remains unpaid. ‘There is no evidence nor was it the 
Ist defendant’s case that on her husband’s death she was put in posses- 
sion of the property (sold by her) under any agreement between herself 
and other heirs as ta her dower. All that appears is that she was 
entitled to be paid her dower, that she was in possession from the date 
of her husband's death till she sold the house and the sale-deed purports 
to be inter alia for the purpose of her paying herself the dower. 

It has been held that a widow who lawfully and with the consent 


express or implied of the other heirs of her husband obtains possession 
of the whole or any part of his estate in satisfaction of or as security 


for her dower is entitled to retain such possession till her dower is paid. ' 


It is unnecessary to refer to the earlier authorities after the decision of 
the Privy Council in Hamira Bibi v. Zubaida Bibi 1. 


When however there is no such agreement there has been a con- 
flict of authorities, In Amani Begum v. Muhammad Karimulluh 2, 
Burkitt, J., after referring to the decision of the Privy Council 
in Mussamat Bebee Bachun v. Sheikh Hamid Hossein,? held that 


1, (1916) I. L. R. 88 All 581, 2. (1894) I. L. R. 16 All. 925. 
7 3, (1871) 14 M, I. A. 377. 
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a Mohammadan widow to whom dower is due and who is in 
lawful possession of her husband’s property is entitled against the 
co-heirs of her husband to retain possession of the property until the 
dower debt has been paid, it being immaterial whether this pogsession 
was obtained originally with or without the consent of the co-heirs. 
A similar view was taken by Mookerjee and Teunon; JJ., in Sahebjan 
Bewa v. Ansaruddin,1 where the learned Judges after a careful review 
of the authorities observed, “ It cannot be disputed that under the 
Mohammadan Law when a widow is in possessioa of the undistributed 
property of her deceased husband such possession having been obtained 
lawfully and without force or fraud and her dower or any part of it is 
due and unpaid she is entitled as against the other heirs of her husband 
to retain such possession until her dower debt is paid ; but she must 
account to them for the profit received > They dissent from the deci- 
sions in Bibi Tashliman v. Bibi Kasiman, 2 and Amanat-un-nissa v. 
Bashi un-nissa, 8 which lay down that an agreement with the widow 
or the heirs was necessary. A similar view was taken in Mirza Moham- 
mad Sharafat Bahadur V. Shasadi Wahida Sultan Begum. 4 


A contrary view wastaken in Amanat-un-nissa v. Basher-un- 
nissa %,and Muhammad Karimullah Khan v. Amani Begum, 8 where it 
was held that a widow has no lien if she was not put in possession under 
an arrangement that she was to be in possession till her dower was Paid. 
The decision in Muhammad Karimullah Khan v. Amani Begum © was 
an appeal from the judgment of Burkitt, J, in Amani Begum v. Maham" 
mad Karimullah ê already referred to. In Amanat-un-nissa v, Basher- 
wun-nissa, 8 the learned Judges (Edge, C. J; and Banerji, J.) observe “So 
far as we are aware neither a Mohammadan widow nor any other credi- 
tors can give themselves a lien by taking possession, without the con- 
sent or authority of the persons entitled, of property to the possession 
of which those other persons are entitled. If a . Mohammadan 
widow entitled to dower has not obtained possession lawfully, that is, 
by contract with her husband, by his putting her into possession, or by 
her being allowed, with the consent of the heirs, on his death to take 
possession in lieu of dower, and thus to obcain a lien for her dower, she 
cannot obtain that lien by taking possession, adversely to the other 
heirs, of property to the possession of which they, and she in respect of 
her share in the inheritance, are entitled.’ The above view which puts 
a very limited construction on the words “ property of which she has 
lawfully and without force or fraud obtained possession ” in the judg- 
ment of the Privy Council in Mussumat Bebee Bachun v. Sheikh 


1. (1911) J. L. R. 88 Cal. 475. "2. (1910) 12 Cal. L, J. 584. 
3.- (1894) I. L: R. 17 All. 77, ; *4. (1914) 19 Cal. W. N. 502. 


5, (1895) I. L. R, 17 AN. 98. 6. (1894) I, D, R, 16 All. 225. 
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Hamid Hossain 1 has been criticised at some ‘length by Sir Roland 
Wilson in his Digest of Anglo Mohammadan Law at pages 233 to 235. 
In Ali Bakhsh v. Allahdad Khan, ? the learned Judges were not in 
favour qf the limited interpretation of the word ‘lawfully.’ Their 
Lordships of the Privy Council in Hamira Bibi v. Zubaida Bibi 3 while 
dealing with the nature of the “ widow's right to dower ” observe, 


“ Her right however is no greater than that ofany other unsecured: 


creditor except that if she lawfully with the express or implied consent 
of her husband or his other heirs obtains possession of the whole or 
part of his estate to satisfy: her claim with the rents and issues accru- 
ing therefrom, she is entitled to retain such possession until it is satis- 
fied. This is called the widow's lien for dower and this is the only 
creditor's lien of the Mohammadan Law which has received recogni- 
tion in British Indian Courts and at this Board.” The case proceeded 
on the finding that there was an agreement whereby the widow was 
allowed to be in possession by the other heirs to satisfy her claim and 


their Lordships were not dealing with a case where she was in Possess- . 


ion without any express consent or arrangement. None of the decisions 
of the Indian Courts as to the nature and extent of the widow’s right in 
respect of dower was referred and it is doubtful if their Lordships 
intended in the above passage to lay down that there was no lien unless 
the widows possession was in pursuance of an arrangement with the 
husband or on his death, of the other heirs. 


The next question is as to the right of an alienee of the property 
from the widow to claim payment of dower due to her in cases when a 
widow in possession of her husband's property sells or mortgages it. 


In Muzaffar Ali Khan v. Parvati 4, it was held following Hadi Ali 


v. Akbar Ali,5 and Ali Muhammad Khan v. Aszizullah Khan, thata 
Mohammadan widow in possession of immoveable property of her 
deceased husband in lieu of her dower bas no transferable interest in 
the property, her interest being nothing more than an interest in pro- 
perty restricted in its enjoyment to the owner personally, the transfer of 
which is prohibited by Section 6 Clause (d) of the Transfer of Property 
Act. In Alt Bakhsh v. Allahdad Khan, ? the right was however 
held to be heritable entitling her heirs to remain in possession till the 
dower was paid. Referring to Muhammad Khan v. Azizullah 
Khan © the learned Judges accepted the ruling as correct when the 
property is transferred and not merely the right to dower. In Maj- 
idmian Banumian v. Bibi Saheb Jan, T it was held that the widow 





1. (1871) 14M. I.A. 8377 — > 2, (1910) I. D.R. 32 All 551, 
8,..(1916) I. L, R. 88 All. 581, P.O, 4. (1907) I. D. R. 29 AJL 641. 
5, (1898) I. L. R. 20 All. 262. 6. (1883)I. L. R. 6 All, 50 . 
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entitled to dower and in possession with the consent of the heirs had a 
heritable right. Ifthe right ismot purely personal andcan pass to 
her heirs there seems to be no reason why an alienee of the property 
should not, on the sale being set aside at the instance of one ofghe heirs 
as being beyond her competence, stand in the widow's shoes at least to 
the extent of her claim for- dower. 


We have not been referred to any decision of the Madras High 
Court having any bearing on the questions above referred to. As the 
points raised are of considerable importance we refer the following 
questions toa Full Bench :— 


7. Isa Muhammadan widow entitled to be paid her dower, who 
lawfully enters into or continues to be in possession of her husband's 
property after his death, but without any agreement with the other heirs 
as to her dower, entitled to be paid her dower before the property of 


‘which she is in possession is divided between her husband's heirs ? 


2. Has a vendee from her of such property the same right as the | 
widow in respect of the dower due to her In cases where the widow 
has alienated the properties and the alienation is impeached by other 
heirs ? 


T. R. Venkatarama Sastri and M. 8. Vaidyanatha Ayar, 
for Appellants. . 


Mir Zynuddin and T. Narasimha Ayyangar, for Res- 
pondents. " 


The Court expressed the following. 


Opinion :—The Officiating Chief Justice :—The first ques- 
tion asked by this reference is whether a Muhammadan widow, 
who is lawfully in possession of her husband’s property after 
his death but not by virtue of any agreement with his other 
heirs, is entitled to retain such possession until the dower due 
to her has been paid or satished before the property in_ her 
possession is divided among the heirs. 


In the Allahabad and Calcutta High Courts there have 
been a long series of decisions, some of them conflicting with 
the others, on the subject of a Muhammadan widow’s lien for 
dower, but in this Court ‘the question is practically bare of 
authority. There are, also four decisions of the Privy Coun- 
cil in this connection, the latest being in the case of 
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Hamira Bibi v. Zubaida Bibi. 1 Our main task is to ascertain F. B. 
whether in the course of their judgment in the last case, the Booju Bee 
Judicial Committee wanted to confirm the view ofthe law v 
expognded by the Chief Justice, Sir John Edge, of the Allaha- or te 
bad High Court in Amanat-un-nissa v. Bashir-un-nissa,? res- Abdur 


tricting the lien of the widow to cases where she had entered Rahim, 
upon possession in order to satisfy, her dower debt under an ime 
agreement with her husband or her husband's other heirs, or the 

view of the law expounded in Amani Begam v. Muhammad Kari- 

mullah, 8 Ramzan Ali Khan v. Asghari Begam 4 and Saheb- 

jan Bewa v. Ansaruddin where it was held that the lien of a 

widow in possession does not depend upon any such agree- — 

ment but upon the fact of her being in possession of her 
husband’s property for the satisfaction of her dower provided 

she obtained possession of the property in question lawfully 

and without force or fraud. 


There is no difficulty as to the interpretation of what their 
Lordships of the Privy Council actually say in Hamira Bibi 
v. Zubaida Bibi, 1 at page 588. The passage runs thus:— 
“ Naturally the idea of payment of interest on the deferred 
portion of the dower does not enter into the conception of the 
parties. But the dower ranks as a debt, and the wife is enti- 
tled, along with other creditors, to have it satisfied on the 
death of the husband out of his estate. Her right however, is 
no greater than that of any other unsecured creditor, except 
that if she lawfully, with the express or implied consent of the 
husband, or his other heirs, obtains possession of the whole 
or part of his estate, to satisfy her claim with the rents and 
issues accruing therefrom, she is entitled to retain such posses- 
sion until it is satished. This is called the widow's lien for 
dower, and this is the only creditor’s lien of the Mussalman 
Law which has received recognition in the British Indian Courts 
and at this Board”. In that case, however, the only question 
for determination before the Judicial Committee was whether the 
widow in possession was entitled to any interest or 
compensation in respect of her unpaid dower and the 
arguments on either side were concentrated on that point. 


1. (1916) I D. R. 38 All. 681. P.C. 2. (1894) I. L. R. 17 Alb. 77, 
8. (1894) I. L. R, 16 All. 225. 4. (1910) I. L, R, 82 All, 663, 


5, (1911) I, D., R. 38 Cal, 475. 
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So far as it appears, the widow’s right to remain in possession - 

ee until her dewer was satisfied was not disputed, at any rate, be- 
Beeju Bee fore the Privy Council, and the fact in that case was that she had 
Moorhuja been allowed by the other heirs to take or remain in poss@ssion 


Sabb; of the whole estate to satisfy her claim for dower. The cases 
abi reported in Ameeroonnissa v. Mooradoonissa, 1 Mussammat Beebe- 
0.6.7 Bachun v. Sheikh Hamid Hossein, 2 Sahebjan Bewa v. Ansarud- 


din 3 and Ramzan Ali Khan v. Asghari Begam + were all cited in 
connection with the point under consideration of the Judicial 
Commitiee as to the widow’s right to interest or compensation 
in respect of her unpaid dower and it seems to be clear from 
the report that their Lordships’ attention was nowhere directed 
to any question relating to the circumstances under which the 
widow's right to remain in possession for satisfaction of the 
dower debt arose. Nor is there anything to show that they 
wanted to settle the controversy raised.in India with respect to 
this question by the decision in Amanat-un-nissa v. Bashir-un- 
nissa. 5 As I shall presently point out, there is a clear preponder- 
ance of decisions in India opposed to the view enunciated in this 
Allahabad case, but which finds prima facie support from the 
passage in the judgment of the Privy Council above cited if we 
were to take it literally and without reference to the question 
which the Board was actually called upon to decide. In the 
absence of anything in that judgment to indicate that their 
Lordships intended to determine the question whether 
a Muhammadn widow who obtained possession of her hus- 
band’s estate lawfully and without force or fraud in lieu 
of her dower is not entitled to retain her possession until . 
her claim is satisfied, unless she had obtained such possession 
with the consent of her husband or of his other heirs, we shal] 
not be justified in fastening upon the literal language of their 
observations, if we found that the view was Opposed to 
Muhammadan Law as expounded in the British Indian 
Courts in a chain of decisions ranging over half a century with 
one or two solitary exceptions, at least since the case of 
Ameeroonnissa v. Moradoonmssa 1 which was decided by the 
Privy Council in 1855. In that case it was found that 
the husband did not impignorate the estate by. the deed 


1. (1855) 6 M. I.A. 211, Q: (1871) 14 M. I.A. 877, 
8, (1911) I L. R. 38 Cal. 475. 4, (1910) I. L. R. 82 All, 563, 


6, (1894) I. L.R. 17 All, 77. 
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of dower; it was, nevertheless, held, that the widow had 
a tien on her deceased husband’s estate as being’ hypothe- 
cated for her dower and could either retain the property 
to thqaamount of her dower or alienate part of the estate in 
satisfaction of the claim. The parties in that case were shiah 
and so far as the widow’s right to alienate part of the estate in 
satisfaction of her claim to dower is concerned, the shiah law 
differs to some extent from the sunni law. But the case is of 
importance in so far as it appears that the heirs of the hus- 
band could not have'consented to the widow obtaining posses- 
sion, or remaning in possession, as they denied her status 
altogether. Yet it was held that she was entitled to remain in 
possession of her husband’s property for the satisfaction of her 
dower. In Mussamut Jonee Khanum v. Mussamat Amatool Fatima 
Khanum, 1 which was a sunni case, it was held thata widow 
in possession of her husband’s property, under a claim of 
dower, had a lien as against his other heirs; as regards money 
belonging to the estate of her husband she might appropriate 
it to her claim for dower and as regards other property she 
was entitled to a lien as security for the dower debt. In that 
case the widow had been deprived of her possession by a decree 
of Court in a suit by the heirs. It was, nevertheless, held that 
she still retained her lien. The next is a decision of Sir Barnes 
Peacock, C. J., and Jackson and Macpherson, JJ in Woomatool 
Fatima Begum v. Meerunumnissa Khanum 2 which is relied 
on by the Privy Council in Hamira Bibi v. Zubaida Bibi 3 
in support of the proposition that the widow in possession is 
entitled to a reasonable interest on the dower debt or compensa- 
tion if she is to renderan account of the rents and profits. 
There it was laid down, after a consideration of the authorities 
on Muhamadan law including the Serajjyah and Macnaghten’s 
Precedents of Marriage etc, case XXIV and Macnaghten’s 
Precedents of Debts and Securities, case X, that the widow of 
a Mussalman in possession of her husband's estate, under a 
claim of dower, has a lien upon it as against those entitled as 
heirs and is entitled to possession of it as against them until her 
claim for dower is satisfied. This right is not founded 


on any agreement with her co-heirs or their consent, or the 


Ta” aa a a 
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consent of her husband obtained in his life-time. This is 
made speĉially clear from Macnaghten’s case XXIV cited in 
the Judgment. The learned Judes also cite a number of decisions 
including the judgment of the Privy Council in Ameer-uig-nissa 
v. Mooredoonissat above referred to. They were quite conscious 
of the fact that that was a case between shiahs, for they go on to 
point out that “according to the shia doctrine. the creditor has 
power to sell landed property to an amount sufficient to satisfy 
the dower without recourse to the public authorities; but, 
“according to the sunnie doctrine, the creditor has.simply a lien 
on any land of the debtor, and cannot take them over so as to 
acquire an absolute title in satisfaction of the dower, without 
the consent of the heirs, or a decree of Court.” This statement 
of the law clearly negatives the proposition that the consent of 
the heirs is necessary to create a widow’s lien for dower. 


In dhmed Hossein v. Mussamat Khodeja 2, Sir Barnes 
Peacock, C. J., held again: sitting with Dwarkanath Mitter, J., 
that the widow was entitled to a lien for whatever dower rem- 
ained due to her and that the heirs could not recover 
the property so long as any portion of the dower remained 
unsatisfied. So far as one can gather he did not rest the widow’s 
right on the fact of her being in possession. In any case that 
judgment does not in. the least suggest that the widow, in order 
to acquire a valid lien, must have entered into possession with 
the consent of her husband's heirs. The same deduction is to 
be made from an earlier judgment of Sir Barnes Peacock, 
reported on the margin of the above case, viz, Syud Atahur Ali 
v. Altaf Fatima and others. The case of Meer Meher Ally v. 
Mussant Amanee 3 also recognised the Muhammadan widow’s 
lien for dower over the property of which she was in posses- 
sion in the sense, that the lien must be satisfied like that of 
any other creditor before the estate is distributed among the 
heirs, not that she was entitled to any preference over the 
other creditors. 

In the Allahabad High Court the question was fully con- 


sidered in Syed Iindad v. Hossein Musumat Hosseinee Buksh, 4 
printed as an appendix to Balund Khan v. Musumat Janee 


1 (1855) 6 M.I.A. 211. 2, (1868) 10 W. R. 869 
3. (1869) 11-W. R. 212 ~ 4, (1869) 2N. W. B. C. R. 827 
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(p. 819) and the learned Judges then followed the ruling of Sir 
Barnes Peacock in Ahamed- Hossein v. Mussamat Khadeja 1 and 
also an earlier decision of the Allahabad High Court. 

The Judicial Committee considered this question in a case 
arising among Sunnies in Mussammat Beebee Bachan v. Sheikh 
Hamid Hassein. 2 There no agreement by the husband to pledge 
the property for dower was proved and the widow was put in 
possession of the husband’s estate after his death by the Collec- 
tor in spite of the opposition of the other heirs. Their lord- 
ships did not find it necessary to state whether this right of 
the widow’s lien for dower was a lien strictly so called although 
it was so stated in the judgment of Sir Barnes Peacock above 
referred to, but they say that whatever the right may be called, 
it appears to be founded onthe power of the widow, as a 
creditor for her dower, to hold the property of her husband, 
of which she has lawfully, and without force or fraud, obtained 
possession until her debt is satisfied, with the liability to 
account to those entitled to the property, subject to the claim 
for the profits received. They did not say that it was necessary 
for the widow’s right to arise that she should have obtained 
possession of the property with the consent of or under an 
agreement with her deceased husband or his heirs; if that were 
a necessary condition, her claim would not have been sustained 
upon the facts though the co-heirs did not for a long time after 
she obtained possession take any steps to dispossess her. It is 
also significant that they relied on their previous ruling in 
Amesroonnissa V. Mooradoonnissa Ì3 in support of the law as 
they enunciated it. 

Then reverting to the Allahabad High Court, in Alt 
Muhammad Khan v. Azizullah Khan, £ this lien was recognised 
although the learned Judges were of opinion that it was a 
personal right and did not pass to the purchaser of the estate 
from the widow. In Azizgullah Khan v. Ahmed Ali Khan š 
Mahmood, J., held thata Muhammadan widow lawfully in pos- 
session of her husband’s estate occupied a position analogous 
to that of a mortgagee, whose possession could not be distur- 
bed until the dower debt had been satisfied and that on the 


Mmm 
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3. (1855) 6 M.I. A. 211. š 4. (1888) I. L. R. 6 All. 50. 


5. (1885) I. L. R. 7 All 853. 
82 


H: B. 


Beeju Bee 
v. 

Moorthuja 
ahi 


— 


Abdur 
Rabim, 
0.0. J 


F.B. 


Beeju Bee 


v. 
Moorthuja 
Sahib. 





Abdur 
Rahim, 
0.0. J., 


638 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXVII 


widow’s death if the dower remained unsatisfied her heirs were 
entitled o succeed her in the possession of the property. Mr. 
Justice Mahmood required asa condition of validity of the 
widow's right that she should be lawfully in possession, follow- 
ing in this connection the rulings of the Privy Council and 
the Allahabad High Court and not that she should have 
obtained possession with the consent of her husband’s heirs. 
This was in 1885. In Amani Begum v. Muhammad Karimullah! 
the law was enunciated to the same effect in a carefully 
considered judgment upon a review of the more important 
rulings. 

The first clear note of dissent,so far as I can see, was 
expressed in Amanatunissa v. Bashirunissa 2 referred to above. 
Edge, C. J. says: “So far as we are aware neither a Muhammadan 
widow nor any other creditors can give themselves a lien by tak- 
ing possession, without the consent or the authority of the per- 
sons entitled, of property to the possession of which those other 
persons are entitled. If a Muhammadan widow entitled to dower 
has not obtained possession lawfully, that is, by contract with 
her husband, by his putting her into possession or by her being 
allowed, with the consent of the heirs, on his death to take 
possession in lieu of dower, and thus to obtain a lien for her 
dower, she cannot obtain that lien by taking possession, adver- 
sely to the other heirs, of property to the possession of which 
they, and she in respect of her share in the inheritance, are 
entitled. It would be otherwise if the heirs consented to her 
taking possession in order to acquire a lien.” In no other case 
could the widow’s possession be said to have been lawfully 
obtained within the meaning of the Judgment of the Privy 
Council in Mussumat Bibee Bachun v. Sheikh Hamed Hossein 3. 
The learned Judges say that their conclusion is supported by 
the case of Mussumat Wahid-un-nissa v. Mussumat Shubrathan, 4 
the decision in which was approved by their Lordships in the 
case of Syud Bazayet Hossein v. Dooti Chund, 5 and also by the 
decisions of the Allahabad High Court in Misswmat Meerun v. 
Mussamat Nageebum,5 Ali Mahammad Khan v. Aztzullah Khan 7 
and of the Calcutta High Courtin Bibi Mehrun v. Mussam- 


a ee Nee ee ae ee ee 
1, (1894) 1. D. R. 16 All. 225. 2. (1894) I. L. R. 17 All. 77. 
3, (1871) 14 M. I. A, 3877 at 884, 4, (1870) 6 Beng. L. R. 54, 


5, (1878) D. R. 5 I. A. 211. 6. (1867) N. W. P. H. O. R. 335, 
7. (1883) I. L. R. 6 A. 5O, 
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mai Kubeerun 1. Of these cases the decision in Bibi Mehrun v. 
Mussamat Kubeeranı to some extent bears out the learned Jud- 
ges. What was actually decided in that case, however, was that 
according to Mahommedan law a simple contract for a money 
payment in lieu of dower did not necessarily give the wife a lien 
over her husband’s property. But it is observed that “ if on the 
death of her husband the heirs allow her to get possession of 
any of his property, and to hold it in lieu of payment of what may 
be due to her under the contract, she will-have a lien on that as 
against the heirs”. It does not appear that the case of a widow 
lawfully in possession without the consent of the heirs was 
specifically before them. The authority they refer to--the 
decision in Meer Meher Ally v. Mussamut Ameena 2 only held 
that a widow having a lien was not entitled to any special charge 
on the estate or preference of any sort as against the other 
creditors and the learned Judges do not profess to lay down 
the conditions under which the widow’s lien arises under the 
Mahomedan law. In Mussammat Wahid-un-nissa v. Mussum- 
mat Shubrathan 8 the only point which was decided 
was that a Mahommedan widow had no lien on any 
specific property of her deceased husband so as to 
enable her to follow that property, as in the case of a mortgage, 
into the hands of a dona fide purchaser for value from one of 
the heirs of the husband. Sir Charles Hobhouse, J., who examin- 
ed the previous decisions at some length stated their effect in 
cases where the widow was in possession in these words: “They 
are, I think all of them cases in which dower being admitted 
to be due, the widow was or had been in possession of the 
whole estate, and in which the heirs sought to oust the widow 
without having previously paid the amount of the dower or 
debt. Now, it seems to me that in such a case under the 
Mahommedan law, had it not been the case of a widow especi- 
ally, but that of any other creditor, such creditor, equally with 
the widow, would have been entitled to hold over the estate of 
which he was in possession until his debt had been paid off.” 
Further on, no doubt he gives us his own -opinian, founded 
on Mancaghten’s statement of the Mahommedan law as to Mort- 


1. (1870) 13 W. R. 49. . 2. (1869) 11 W.R. 212. 
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gages and Pawns, that the seizure of the property must be given 
by the owner and that the consent of the husband or his heirs 
after his death was necessary for the validity of a lien for 
dower where the widow is in possession. Loche, J., treatipg the 
question entirely from the Mahommednn point of view obser- 
ves :—“It may be here remarked that the decisions of this 
Court appear almost invariably to have treated the widow in 
possession of her husband’s property in the light of a mort- 
gagee or pawnee so far as her dower is concerned, and have 
held that she could not be deprived of possession till her claim 
for dower is satished”. He does not say that such possession 
must have been obtained with the consent of her husband or his 
heirs. In Syud Bazayet Hassein v. Doo Chund} Sir Barnes 
Peacock delivering the judgment of the Judicial Committee ap- ` 
proved of the ruling in Mussummatt Wahid-un-nissa v. Muhamad 
Shubrathan? on the question for decision before them in these 
words :—“Their Lordships entirely concur in the view of the 
law which -was laid down in the case cited from the 6th Bengal 
Law Reports, and the other authorities cited, and are of opinion 
that a creditor of a deceased Mahommedan cannot follow his 
estate into the hands of a bona fide purchaser for value to whom 
it has been alienated by his heir-at- law”. One cannot presume 
that he wanted to endorse any statement that where a widow was 
lawfully in possession of her husband’s estate she would not 
acquire a valid lien unless she had obtained such possession 
with the consent of her husband or his heirs, for, as I have 
shown, he was himself a party to more than one ruling in 
which, as Chief Justice of the Calcutta High Court, he had 
upheld the lien of a Mahommedan widow in possession without 
requiring that such possession should have been obtained with 
the consent of her husband or his heirs. The case of Mus- 
samut Meerun v. Mussumat Najeebun 8 does contain a dictum 
which bears out the view expounded in Amanat-un-nissa v. 
Bashir-un-nissa, * but I do not find that either the previous 
decisions or the authorities on Mahommedan Law are discussed 
there and case No. XXXVII of Macnaghten’s Precedents of 
Marriage, etc., referred to in the judgment only lays down that 
a widow cannot take possession of her husband’s landed 


1. (1878) L. R. 5 I. A. 211. 2. (1870) 6 Beng. L. R. 54. 
3. (1867) N. W.P. H O. R. 385. 4, \1894) I.D. R. 17 All 77. 
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property on her own atthority in virtue of her claim for dower 
without a judicial order. j 

The view of the law stated in Amanat-un-nissa v. Bashir- 
un-nis& 1 was canvassed in that court in Ali Bakhsh v. Allah 
dad Khan 2 and distinctly disapproved: ; so also the Calcutta 
decision in Sahebjan Bewa v. Ansaruddin 8 dissented from that 
ruling holding that it was sufficient if the widow entered into 
possession lawfully and without force or fraud and that it was 
not necessary that she should have done so under an agreement 
with her husband or his heirs. (See also Umatul Mehdi v. 
Kulsum *). The only Arabic treatise on Muhammadan Law to 
which my attention is drawn as containing a direct dictum on 
this question, is Khazanat-ul-riwayah, chapter on Dower. The 
passage is to this effect :—“ The woman is entitled to take the 
amount of her dower from the estate of her deceased husband 
without the consent of his heirs, if the estate consists of dirh- 
ams and dinars (i. e., current coins); butif it consists of 
property which needs be sold, so much will be sold as is neces- 
sary and her dower will be paid thereout, whether that property 
has been bequeathed by her husband or not, and she will take 
it (z. e., her dower) without the consent of the heirs”. I am 
not aware that this book has been printed, butit seems to be in 
vouge in British India asit is relied on in Majmuoo Futuawa of 
Muhammad Abdul Hye of Lucknow on this very point. (See 
p. 86, 1882 Lucknow Edition). I would not have felt justified 
in basing my opinion solely on this treatise, but I cite the 
quotation to show that it is in support of the view taken by the 
courts in majority of the cases referred to and also in accord 
with the principles of Muhammadan Law on the subject. 


All the authorities suggest that the Muhammedan widow's 
lien for dower on property of which she is in possession arises 
not by virtue of any agreement with her husband or his heirs 
but by the provisions of Mahommedan law relating to the admı- 
nistration of a deceased person’s estate. That is why it stands 
on the same footing as any other creditor’s lien. If a widow 
or any other creditor of a deceased Mahommedan acquired the 
rights of a pledgee or pawnee by reason of being placed in 
possession of the deceased person’s property by the consent of 


1. (1894) I. L. R. 17 All. 77. 2. (1910) I. L. R, 32 All. 561. 
8. (1911) I. L. R. 88 Cal. 475, 4, (1907) I. D. R. 85 Cal. 120. 
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his heirs then she or he would have a preferential right relati- 
vely to thè rights of other creditors of the deceased. If itis 
not as a pledgee, properly so-called, that a widow having a 
claim for dower has a lien over property in her possessiog, then 
there can be no necessity under the Muhummedan law that she 
should have obtained possession with the consent of the heirs. 
What is called a widow’s lien in this connection is founded on 
the rule of Muhummedan law as to the administration of a 
deceased person’s estate viz, that a creditor who has obtained 
possession of the property of the deceased debtor should be 
allowed to continue in possession until the debt is satished. 
Supposing the estate is insolvent he is not entitled to ask that 
his debt should be paid in full before the estate is distributed 
pro rata among the other creditors. The right of the widow 
or of any other creditor similarly situated is no more than this : 
that the heirs are not entitled to recover the property in their 
possession until the debt is satisfied, because under the Maho- 
mmedan law the distribution of the estate is postponed till 
after payment of all debts owing by the deceased including 
the dower due to his wife, This principle is laid down in every 
authoritative text book of Muhummedan Law. In the Sarjjipah 
it is stated, “There belong to the property of a’person deceased 
four successive duties to be performed by the Magistrate : First, 
funeral ceremony and burial, etc; next, the discharge of his 
just debts from the whole of his remaining effects ; then, the 
payment of his legacies out of a third of what remains after his 
debts are paid ; and, lastly, the distribution of the residue 
amongst his successors etc.” See also Macnaghten’s Principles 
of Muhummedan Law, chapter 1, section 1, paragraph 5. It is 
upon that principle that case X in Macnaghten’s Precedents of 
Debts and Securities is based. There the question is put: “A 
man dies being indebted to his wife for her dower. Has she 
a lien on the personal property left by her husbandin satisfac- 
tion of such dower in perference to the other heirs’ ? (See 
Woomaiuel Fatima Begum v. Meerunmunnissa Khanumt) Answer: 
“If the other heirs pay the widow the amount of her dower, she 
has no claim on the property left by her husband, except 
for her legal share of the inheritance ; and if they do 
not pay her the amount of her -dower, she has in the 
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first instance, a prior claim, on account of her dower, on 
the property left by her husband, whether real 
or personal. The residue, after her claim is satisfied, 
will be divided between her and the other heirs, accor- 
ding to their respective shares of inheritance.” And in Mac- 
naghten’s Precedents of Marriage etc., Case XXIV, it is said 
that “there is distinction between money and other property in 
cases of dower, viz., that the widow is at liberty to take the for- 
mer description of property over which she has absolute power; 
but, as to the other property, she is entitled to alien on it as 
security for the debt, and it does not become her pro- 
perty absolutely without the consent of the heirs or a 
judicial decree. Where the debt is large and the property 
is small, the former necessarily absorbs the latter, in spite 
of any objection urged by the heirs, who, until they pay the 
debt, have no legal claim against the creditor in possession to 
-deliver up the estate.” The ruling of the Judicial Committee in 
Mussumat Bibee Bachun v. Shiekh Hamid Hossian 1 however, 
requires, following a number of rulings of the Indian Courts on 
this point, that the widow’s possession will only be recognised if 
she obtained it lawfully and without force or fraud. If one 
may say so, I can quite understand such a limitation, for it 
is against the policy of the law that possession obtained 
unlawfully or by use of force or fraud should be recogni- 
sed by the Courts, although the limitation is not laid 
down in so many words in the texts on Mahommedan Law. But 
to go further and to say that the possession must be taken with 
the consent of the heirs would be entirely to ignore the princi- 
ple on which the right of the widow in possession is based. She 
is also one of the heirs under the Mahommedan Law in addition 
to her being a creditor to the extent of the dower which remains 
unpaid. If she peaceably enters into possession such possessi- 
on would undoubtedly be lawful by virtue of her position as an 
heir if not also as a creditor. Suppose, on the other hand, she 
entered into possession under a false claim or gift or purchase, 
that possession might not justify her in claiming a lien for her 
unpaid dower any more than if she had obtained possession by 
force. 


1. (1871) 14 M. I. A, 877 
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My answer, therefore, to the first question will be thata 
Mahommedan widow who is lawfully, and without force or fraud, 
in possession of her husband’s property, is entitled to retain 
possession of such property as against his other heirs until her 
dower is satisfied even though such possession was not obtain- 
ed with the consent (express or implied) of or under an agree- 
ment with, her husband or his other heirs, and that such 
property could not be divided among the heirs until the dower 
debt is satisfied. In order that the second question, whether a 
vendee from a Mahomedan widow of the property of which 
she is in possession in lieu of dower, has the same power as she 
had in respect of the dower due to her, may be answered, we 
have to consider whether the right of the widow in possession of 
her husband’s property in lieu of her dower to retain such poss- 
ession until her dower issatished, is transferable at all or 
whether it is a purely personal right. There is no express text of 
Muhummedan law so far as one can see dealing with the point. 
Macnaghten in the passage already cited speaks of such a 
right as a security for payment of the dower debt. The rulings 
of the Court are almost equally divided. In Aztzullah Khan v. 
Ahmad Ali Khan 1 Mahmood, J., describes the position of the 
widow as analogous to that of a mortgagee, while in Alt Maho- 
med Khan v. Azizullah Khan 2 it was treated as a personal right 
and did not pass toa purchaser of the estate from the widow. 
In the more recent rulings in that Court Chief Justice Edge in 
Hadi Ali v. Akbar Alí 8 calls it a purely personal right which did 
not survive to her heirs ; and it is also so describedin M uzaffar 
Ali Khan v. Parbati * where they say that such aright is not 
transferable and is nothing more than an interest in property 
restricted in its enjoyment to the owner personally ; in Wahid 
Ali Khan v. Tori Ram® it was held to be a heritable right and 
one capable of being transferred. The same appears to be the 
view taken in Tahir-un-nissa Bibi v. Nawab Hasan 6. In Ghulam 
Ali v. Sagirul-nissa Bibi 7, it was ruled that the widow’s right, 
though analogous to that of a mortgagee, was not in all respects 
that of a usufructuary mortgagee so as to preclude her, from 
suing for her dower. In Bombay the view that prevailed is that 


1. (1885) I. L. R.T A. 858. 2- (1883) I, L.R. 6 All. 50, 
8. (1898) I, L. R. 20 All p. 262. 4. (1907) I.L. R.29 A. 640.. 
5, (1918) I. L, R. 35 A. 551. 6. (1914) I. L.R, 36 A. 558. 
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it is not a mere personal right ; it is a substantive right which 
is heritable and transferable (See Majidmian Banumian v. Bibi- 
Saheb Jan 1). In this Court the only question that arose in this 
connecW¥on ai all was whether the widow’s lien for dower would 
give her any right as against a purchaser in execution of a decree 
for sale passed on a mortgage executed by the husband and’ it 
was answered in the negative, the learned Judges holding that 
the lien did not stand on the same footing as that arising from 
a mortgage. (See Ameer Ammal v. Sankaranarayana Chetty 3).In 
Nawab Anwarucdin v. Muzafar Hussain, which was a case from 
Calcutta their Lordships of the Privy Council upheld the decree 
of the High Court which was to this effect that the heirs of the 
widow in possession who had succeeded on her death could not 
be ousted from possession unless.the dower was paid. It must 
be noted however that no objection was taken before the Privy 
Council to this part of the decree. On principle, the right of the 
widow to retain possession till the satisfaction of her dower debt 
must, in my opinion, be held as against the claims of the heirs 


to be a right capable of descending to her heirs and being trans- | 


ferred by her along with the right to dower. The law gives her 
the right not because she is the widow of her deceased husband 
but in her capacity as one of his creditors. When the widow dies 
all her rights of the nature of or in connection with property 
descend under the Muhammadan law to her heirs and there 
seems to be no reason to make an exception tothe rule with 
respect to this right of heirs which it may be mentioned would 
often be a very valuable right. Take the case where the widow 
has been in possession for more than three years and dies be- 
fore the dower debt is satisfied, the heirs would not be able to 
recover the unsatisfied portion of the dower if the right to re- 


tain possession did not descend to them. Similarly, the widow | 


can transfer a dower debt and I can conceive of no good reason 
why she should not be able to transfer her right to remain in 
possession of the property of which she has obtained possession 
as a means of realising that debt. It may well be that she does 
not acquire all the rights of a mortgagee properly so called by 
virtue of this lien. For instance, she may not be entitled to sue 





1, (1915) I'L. R. 40 Bom. 34; 2. (1901) I. L. R. 25 Mad. 658. 
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for the sale of the property to realise the debt, (See Ghulam Ali 
v.Sagirunnissa) or to claim preference as against an auction pur- 
chaser in execution of a decree passed on a mortgage executed 
by her husband, Ameer Ammal v.Sankaranarayana Chetty y. But to 
the limited extent that this right is recognised as security for pay- 
ment of the dower debt there is no reason why it could not be 
passed to a transferee of the dower debt or transmitted to her 
heirs. It is well settled law (See Asher v. Whitlock 8), the judg- 
ment of the Privy Council in Sundar v. Parbati * and {brahim 
Rowthen v. Sangaram Shetty 5) that a person in peaceable pos- 
session of land, as against every one but the true owner, has an 
interest capable of being inherited, devised or conveyed. 


Then the next question is :—Has a vendee from a Muham- 
madan widow in possession of her husband’s property for 
payment of her dower the same right as the widow in respect 
of the dower due to ber in cases where the widow has alien- 
ated the property and the alienation is impeached by the other 
heirs. As pointed out above, the widow has no power to sell 
the property in her possession and therefore, the sale itself 
will not bind her husband’s heirs. She, however, could trans- 
fer her right to possession along with the dower debt and in 
my opinion the alienation must be upheld to that extent. The 
principle of law in this connection which is based on justice, 
equity and good conscience is well established and is recognised 
in section 43 of the Transfer of Property Act in these terms:— 
“ Where a person erroneously represents that he is authorized 
to transfer certain immoveable property and professes to 
transfer such property for consideration, such transfer shall, 
at the option of the transferee, operate on any interest which the 
transferor may acquirein such property at any time during 
which the contract of transfer subsists”. I would therefore, 
answer the second question in the affirmative; that is to say, 
the purchaser, to the extent of the unpaid portion of the 
widow’s dower, is entitled to retain possession of the property. 
sold to him, as against the heirs until the dower-debt is satisfied 
but that the sale itself is invalid and not binding on her heirs. 


1, (1901) I. L. R. 23 All. 482. 2. (1801) I. L. R. 26 Mad. 658, 
3. L., R.1Q.B.1 at 6, 4. * (1889) 1. L. R. 12 All. 58. 
5. (1902) I.L R.26 Mad. 504, 
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- Oldfield, J:—I agree. 


Seshagiri Aiyar,J —It has been argued that the two questions 
submitted for the consideration of the Full Bench have been 
too broadly worded and that the facts of the case do not 
demand answers for both these questions. That is a matter 
which need not be discussed. We have to answer the questions 
which apparently in the opinion of the referring judges arise 
for consideration. Upon the first question the position is this. 
There is a body of opinion in Calcutta and in Allahabad to the 
effect that a widow of a deceased Mahommedan who takes peace- 
ful possession of his property is entitled to retain it until her 
dower is paid. These early cases only impose two conditions. The 
possession must be lawful, and it should not have been acquired 
by fraud or byforce. The few non-judicial authorities to which 
Mr. Venkatarama Sastriar ~drew our attention se¢m to support 
this view. Sir Ronald Wilson in his Muahommedan law strongly 
advocates it. Mr. Macnaghten in his precedents takes the same 
view. In Ameeroonnissa v. Mooradoonnissat although the ques- 
tion was not directly decided, the decree suggested by the Judi- 
cial Committee is not quite consistent with the view that pos- 
session should be obtained with the consent of the heirs. At 
page 219 of the Vol. the opinion of the Moulvi is quoted which 
is to the effect that a Muhammedan lady can without recourse to 
Courts transfer the property which she has taken in lieu of 
dower. This decision was considered by the Judicial Committee 
in Mussamat Beebee Bachun v. Sheikh Hamid Hassin.2 in that 
case possession was given to the widow by the Collector. 
Certainly it was not a casein which possession commenced 
with the consent of heirs. Here again there is no limitation in 
the judgment to the effect that unless possession is taken 
with the consent of the heirs the widow will not be entitled to 
retain it. The last Privy Council case Hamira Bibi v. Zubaida 
Bibi8 for the first time as far as the Judicial Committee is concer- 
ned stated that possession should be obtained not only lawfully 
and without fraud or force but should have been with the consent 
of the heirs of the deceased, It was suggested that this reservation 
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about consent was altogether unnecessary for the decision of the 
case before the Board. On the face of it, it looks as if this centen- 
tion is right. It is necessary to consider, therefore, whether it is a 
deliberate pronouncement by the Judicial Committee pn the 
question. For that purpose, I shall to some extent examine the 
case law in Bengal and Allahabad. In Calcutta the first reported 
case brought, to our notice is. Mussamat Janee Khanum v. Mt, 
Amatool Fatima Begum 1, That wasa casein which it was 
sought to distinguish between the Shia and the Sunni doctrine 
as regards the right supervening on taking possession. Consent 
is not mentioned asa factor to ve taken into account. In 
Ahmed Hossein v, Mussamut Khodija 2 and in the case at 
page 370 of that volume which is appended as a footnote, there 
could not have been any question of consent. Bibee Tajim v. 
Syud Wahed Vli * also does not speak of consent. Umatul Mehdi 
v. Kulsum * its another decision to the same effect. In Suhebjan 

Bewa v. Ansaruddin. 5 Mr. Justice Mookerjee very elaborately 

examined this theory of the necessity for the consentof the 

heirs. He criticises adversely the view of Sir John Edge in 

Amanatunnissa v. Bashirruninissa ê and points out that it 

would be meaningless to import the idea of a consent where 

possession has beén taken peacefully and without fraud. 

In Mirza Mohammad Sharafat Bahadur v. Shazadi Wuhida 
Sultan Begum T that view was upheld. On the other hand 
Bibi Tashliman v. Bibi Kasiman 8 adopted the view enunciated 
in Anamat-un-nissa v. Bashir-un-nissa ®, These are all 
the. Calcutta cases. As -regards Allahabad in’ Mussumat' 
Meerum v. Mussumut Najeebun °%it was held that posses- 
sion taken without fraud would suffice to enable the widow to 
retain possession and to get her dower paid out of the income. 
In 16 A. 225 which defines what lawful possession is ‘there’ 
is no suggestion that it should have been obtained with the con- 
sent of the heirs. Sir John Ecgein Amanat-un-nissa v. .Bashir-- 
un-nissa® stated the law thus :-“If a Muhammadan widow enti- 
tled to dower has not obtained possession lawfully that is, by 











4. (1867) 8 W. R. 51. l 2. (1868) 10 W. R. 369. 
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contract with her husband by his putting her into possession or 
by her being allowed with the consent of the heirs orf his death 
to take possession in lieu of dower and thus to obtain a lien 
for hex dower, she cannot obtain that lien by taking possession, 
adversely to the other heirs of property to the possession of 
which they and she in respect of her share in the inheritence, 
are entitled. It would be otherwise if the heirs consented to 
her taking possession in order to acquire a lien”. In later cases 
in Allahabad this view was not followed. In Ali Baksh v. Allah- 
dad Khan 1 the learned Judges distinctly differed from Amanat- 
un-nissa v. Bashir-un-nassa *. It is with reference to these 
authorities that we have to deal with the dictum of the Judicial 
Committee. Sir John Edge was one of the members of the 
Board who heard Hamira Bibi v. Zubaida Bibi 3. The Rt. 
Honourable Mr. Ameer Ali was another member. Sahebjan 
Bewa v. Ansaruddin 4in which the view of SirJohn Edge 
in. Amanat-un-nissa v. Bahsir-un-issa * has been criticised was 
quoted at the bar. Under these circumstances having regard 
to the constitution of the bench and having regard to the fact 
that the view opposed to Amanat-un-nissa v. Bashir-un-nissa 2 


was placed beforethe Judicial Committee, is it open to us. 


to say that the statement of the law in Hamira Bibi v, Zubaida 
Bibi 3 isan obiter dictum which is not binding on Indian 
Courts. So far as Madras is concerned there is no course of 
decisions on the question. In Calcutta and in Allahabad this 
dictum may affect vested rights and may lead to some unsettle- 
ment. There is one thing to be said in favour of the dictum of 
‘the Privy Council. By taking possession for dower the dower 
debt is placed ina higher category than ordinary debts. It 
really amounts to giving preference to one creditor over others. 
‘It may not be unreasonable under these circumstances that the 
law should insist that the consent of the other heirs should be 
obtained for such an exceptional treatment of a debt. There is 
another consideration which Mr. Narasimha Atyangar pressed 
before us. Supposing the dower debt had become barred by 
limitation, and the widow takes possession more than three 


1, (1910) I.L R. 32 All. Bör. 2. (1894) I. L. R. 17 All. T7. 
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years after it had become due. If she enters possession she 
would be $tipulating for the payment of a barred debt in pre- 
ference to the payment of running debts. In these circums- 
tances it may be unreasonable to lay down that withoyt the 
consent of the other heirs such a preference should be obtained. 
On the other side it was argued that the object of the law 
in permitting the wife to take and retain possession of 
her husband’s property is to puta check on the tendency to 
divorce the wife without proper reasons. This would be defeated 
if consent predicated as a condition precedent. Further in 
most cases the amount of the dower will be disputed by the 
other heirs and they are not likely to permit the widow to as- 
sume possession. None of these considerations have been 
discussed in Hamira Bibi v. Zubaida Bibi 1, and I am therefore 
not prepared to differ from the Officiating Chief Justice whose 
view in such matters is entitled to great respect, in holding that 
the Judicial Committee did not intend to decide definitely that 
possession taken without consent will not give the widow the 
right to retain it until the dower debt is discharged. 


Now I go to the second question. I feel no doubt on this 
point that our answer should be in the affirmative. Assuming 
that the widow has taken pussession with the consent of the 
heirs and lawfully I failed to see why her remedies should not 
be transferred. There is considerable authority for the propo- 
sition that it can be inherited. 1 Agra High Court Reports 
288, Panchanan Bose v. Gurudas Roy 2; Majid Mian Banu 
Mian v. Bibi Sahabjan 3, Ali Baksh v. Allahdad Khan 4, Tahiru- 
nnissa Bibi v. Nawab Hasan 5 and Nazir Ali v. Hafiz- Bazir 
Al, 6, Against these there is Ali Muhammad Khan v. Azizullah 
Khan", Hadi Ali v. Akbar Ali® and Muzaffar Ali Khan v: 
Parbati ? The Muhammadan text-book writers including 
Macnaghten and Sir Roland Wilson seem to incline to the view 
that the right can be transferred and inherited. No doubt under 
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the English Law, ordinarily speaking, alien ‘is not transfer- 
able. See 19 Halsbury page 2. But that is because a lien 
has been regarded as a personal privilege. Even in England 
there age exceptions in favour of certain classes of lien-hold- 
ers. But Ido not think that the right to retain possession 
and to pay herself out of the proceeds which a Muhammadan 
widow acquires is of the same kind as the lien considered in 
English cases. Itismorein the nature of a charge on the 
property, because as I said before the right to pay herself 
out of the income is incident to the possession taken by 
a widow. Maina Bibi v. Wasi Ahmad 1, on which Mr. Nara- 
simha Aiyangar strongly relied does not really decide the 
question. That was a case in which a decree was obtained by 

the heirs against the widow for possession of the property 

which she had taker in lieu of dower. The decree provided 

that on payment to the widow of the amount due, she should 

deliver possession and that in default of payment within a 
particular time her right to the property should become 
absolute. The amount was not paid in time. Thus under the 
decree she became the absolute owner. Thereafter she made 
a gift of the property to her daughters. The question was 
considered whether this deed of gift which if otherwise 
unenforceable conveyed to the daughters a right to the dower. 

It was held that as the right to the dower and the right to 
retain possession were not specifically transfered the donees 
were not entitled to stand in the shoes of the donor in 
that behalf. One thing is clear from that judgment, namely, 
that the dower debt was placed in the same category asa mort- 
gage-debt. It is also clear that by the failure to pay money in 
time the widow acquired a right to the property by virtue of the 
decree and not by virtue of the right she had to retain posses. 
sion for dower. It is further clear that by the deed of gift there 
was and cculd not have been any transfer of the right to the 
dower. These considerations do not affect the present case. I 
have looked into Exhibit I and I find that the widow transe 
ferred the property for her dower- debt. The principle of 
subrogation is well recognised in India, and the principle of 
equity which compels a plaintiff to discharge a lawful debt before 
recovering possession has been recognised in cases of. sales by 
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- 


widows, by managers and by co-tenants. I fail to see why that 
principle i$ not applicable to the case of a sale by a widow. The 
sale proceeds were applied to pay the dower debt. Therefore 
the vendee stood in the shoes of the vendor to the extenty of the 
rights which she had in the propertysold. I am therefore of 
Opinion that the right which the widow had to remain in 
possession for her dower is capable of being transferred. 


A. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ABDUR RAHIM, OFFICIATING CHIEF 
JUSTICE, AND MR. JUSTICE BURN. 


M. Venkatagiri Aiyar ... Appellant” 
v. 


N. M. Firm ... Respondent 


Criminal Procedure Code S. 478 —High Court Judge trying civil suit on original 
side—Order of commitment by—Appeal—Grounds—Letters Patent cl. 15—Cr. P. C. 
S. 215—Effect. 


Assuming that an appeal lies under Cl. 15 of the Letters Patent from an order 


= of commitment made under S. 478 of the Criminal Procedure Code by the Judge of 


the High Court trying a Civil suit on the original side, the order cannot, under S. 
215 of the same Code be sat aside except on a point of law. 

On appeal from the order and Judgment of the Hon. 
Mr. Justice Coutts Trotter dated Ist May 1919 passed in the 
exercise of the Ordinary Original Civil Jurisdiction of this 
Court in C. S. No. 583 of 1918. 


L. A. Govindaraghava Aiyar, for Appellant. 
The Government Solicitor for the respondents. 
The Court delivered the following 


Judgment :—Mr. Justice Coutts Trotter sitting on the 
Original Side of this Court in the course of the trial of a civil 
case proceeded under 8. 478, Criminal Procedure Code, and 
committed a certain witness who gave evidence in that case to 
the High Court Sessions for trial on charges of perjury. This 
appeal is filed on the Civil side of this Court against the order 
of commitment as made by Mr. Justice Coutts Trotter. 


———— m 





“0.8, A. No. 81 of 1919. > 38rd October 1919. 
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A preliminary objection is raised that no appeal lies in 
such a matter except under the provisions of S. 215 Criminal 
Procedure Code. Mr. Govindaraghava Aiyar who appears for 
the appellant admitted before us that he could not impeach the 
order on the grounds mentioned inS. 215. But he says that 
apart from the provisions of that section an appeal lies on 
general grounds to this Court under the provisions of S. 15 
of the Letters Patent. We have no hesitation in holding 
that S. 215 applies to this case and an appeal is precluded 
by the express and clear language of that section, except 
under its provisions. That Section says :—“ A commitment 
once made under 8. 213 or by a Court of Session under S. 4.77, 
or by a Civil or Revenue Court ‘under S. 478 can be quashed 
by the High Court only, and only ona point of law.’ This 
is a specific injunction that a commitment made under S. 478 
by the Civil Court can be quashed by the High Court only 
ona point of law. Section 478 says that the proceedings 
of a Civil Court acting under S. 478 shall be deemed to have 
been held by a Magistrate. The argument is that under S. 15 
of the Letters Patent, there is an appeal from the order of Mr. 
Justice Coutts Trotter sitting on the Original Side of this Court, 
and that S. 215 should not be interpreted so as to take away 
that right. We do not desire to deal with the question whether 
under S. 15 of the Letters Patent an appéal would lie from 
the order of commitment made by the learned Judge trying a 
civil suit on the Original side of this Court. But supposing 
for the sake merely of argument that such an appeal 
could be preferred under the general words of S. 15 of the 
Letters Patent, section 215 of the Cr. P. Code in our Opinion 
explicitly and clearly says that an order of commitment made 
by any Civil Court can be quashed only on a point of law. That 
is a specific provision regarding orders of commitment made by 
the Civil Court under the provisions of S. 478 of the Criminal 
Procedure Code and to that extent it clearly modifies the gene- 
ral provisions of S. 15 of the Letters Patent supposing that an 
appeal would lie under it in a case of this nature. There are 
no rulings on the point. But we think that the enactment is 
not open to any doubt. Mr. Govindaraghava Aiyar has referred 
us to a number of decisions on the interpretation of some of 
the sections in the Civil Procedure Code. But we do not think 
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it necessary to refer to them as in our opinion they are quite 

beside the point, We dismiss the appeal with costs of the 

Government Solicitor. . 
Asor V ’ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND Mr. Jus- 
TICE BURN. 


Subramania Pattar. ... Appellani* (Plaintiff). 
v. 
Kattamballi Rama. ... Respondent (Defendant). 


Landlord:and Tenant—Agriculiural tenancy —Inundation of portion of demised 
premises by sea-water —Reni—Abatement —Right of fenant—Transfor of Property 
Act, §.108 B (e)—Applicability —Section if exhaustive of rights of tenants. 


Tn a case in which a portion of the demised premises became unfit for paddy 
Cultivation, because it was inundated by sea-water, held that the tenant could, as & 
defence to a suit for rent, plead that he was entitled to proportionate abatement. 

The principle of 8. 103 B (e) of the Transfer of Property Aot is inapplicable to 
agricultural tenancies. | 

Quaere whether the said provision is exhaustive of the rights of the tenants. 

Sheik Enayatoolah v. Sheik Blahebuksh followed. 


Second Appeal against the decree of the Court of the Dt. 
Judge of South Kanara in Appeal Suit No. 73 of 1918 preferred 
against the decree ot the Court of the Dt. Munsiff of Kasargod 
in Original Suit No. 524 of 1916. 

C. V. Ananthakrishna Aiyar, for Appellant. 

K. P. Lakshmana Rao, for Respondent. 

The Court delivered the following 

Judgment :—The finding of the Courts below: is that a 
portion of the demised premises became unfit for paddy cultiva- 
tion, because it was inundated by sea-water. The question 
therefore arises whether the tenant can plead as a defence to a 
suit for rent that he is entitled to proportionate abatement. 
There is not much authority on the subject. Mr. Ananthakrishna 
Aiyar contended that the principle of S. 108 clause B (e) of the 
Transfer Property Act was applicable, and that the only remedy 
open to the tenant was to have avoided the lease in toto. Mr. 
Lakshmana Rao for the Respondent argued that the Transfer 


of Property Act not being in terms applicable to agricultural 


* 9S, A. No 2041 of 1918. ist August, 1919. 
1. (1864) (Supp). W. R 42. 
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tenancies, the application of the principle “underlying the 
section must depend upon whether there are recognised pre- 
existing rules on the subject which render the application 
of thes principle inequitable. He drew our attention to Sheik 
Enayatoolah v. Sheik Elahibuksh 4 and Salimullah v. Kalipro- 
sonno * and contended that prior to the enactment of the 
Transfer Property Act, the principle of rateable apportion- 
ment was recognised in this country. We may say that the idea 
is in accordance with the notions of natural justice and unless 
we are compelled to apply the provisions of the Act, there is no 
ground for not following the judgment of Sir Barnes Peacock 
in Sheik Enayatoolah v. Sheik Elahibuksh 1. 


Even if the principle of S. 108 clause B (e) is to be in- 
voked, it is not clear that the present -case is covered by the 
accidents enumerated. From the earliest times flooding by 
sea-water has not been recognized in England as standing on 
the same footing as destruction by fresh water floods. It is 
explained in 18 Halsbury 481 that whereas deterioration by 
fresh water flooding is reparable, flooding by sea-water would 
render the land practically unfit for all time to come. Whatever 
may be the reason, it was laid down in Bacon’s Abridgment 
Vol. VII page 63 that the tenant can claim abatement when the 
leased land was flooded by sea-water and this view has been 
accepted as good law by all text writers. Woodfall page 479; 
Foa, 112 and Halsbury Vol. XVIII page 481. Therefore even 
under the Transfer Property Act, following these authorities, the 
word flood may have to be restricted to sea-water flooding. 
Further it is open to argument whether 8. 108 B (e) is exhaus- 
tive of the right of the tenants. Avoidance of tenancy is no 
doubt one mode of relief. But does it exclude the notion 
that the claim for abatement is available to him? The Eng- 
lish law seems to countenance the view that avoidance is the 
only remedy : Baker v. Holipzaffal 8. In Siddick Haji Hoossein 
v. Banel & Co., £ and Dhuramsey v. Ahmedabhai 5 the princi- 


ple has been accepted. However that may be, in our opinion,’ 











1. (1864) (Supp). W.R. Page 42. = 2%. (1915) 22 C. L, J. 562. 
8. (1811) 4 Taunton 45. - 4, (1911) I. D. R. 35 Bom, 333. 
5. (1898) I.L R. 23 Bom. 15. 
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as the Act is not in terms applicable, there is no reason for 

importing by way of analogy these technical considerations in 

discussing rights between landlord and tenant in respect of 

agricultural tenancies. We think the learned Judge wagright. 
The Second Appeal is dismissed with costs. 


A. 5. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. 
JUSTICE BURN. 


Chitrala Bheemanna and others. ... Petitioners. * (Accused) 


Indian Railways Act (IX of 1890)—S. 121—“Railway servant acting in the dis- 
charge of his duty’’—Meaning—Station Master—Delegation of duties of ticket Col- 
lector to Signaller—Validity—Signaller acting in discharge of duties of ticket 
Collector —Obstruction to—Conviction under S. 121—Validsty—S. 69—General Rules 
made under Indian Railway Board Act (IV of 1906)—Rules 229, 281, 244— Effect, 


Rules 244, 229, and 281 of.the General Rules made by the Railway Board 
acting under the Indian Railway Board Act (IV of 1995) empower a Station Master 
to appoint a Signaller temporarily to do the duties of a tioket Collector ; and when 
the signaller so appointed undertakes such duties and acts in the discharge thereof 
he is a “railway servent acting in the discharge of his duty’’ within the meaning 
of that cypression in S. 121 of the Indian Railways Act (IX of 1890), and obstruc- 
tion to him is punishable under that Section, — 


Petition under Ss. 435 and 439 of the Code of Criminal 


. Procedure, 18938, praying the High Court to revise the order of 


the Court of the Deputy Magistrate of Markapur in Criminal 
Appeal No. 34 of 1919, preferred against the order of the 
Stationary Sub-Magistrate of Giddalur in Calendar Case 
No. 529 of 1918. l 


A. X. Visvanatha Aiyar, for accused. 


V. L. Ethiraj for the Public Prosecutor, on behalf of the 
Crown, 


The Court made thẹ following 


Order :—The three accused (Petitioners in revision) 
were convicted by the Giddalur Sub-Magistrate, the first two, 
of the offences under §. 121 and the third of the offence under 
S. 120 (b) of the Indian Railways Act (IX of 1890). 


— + 


A Ė—— 


*Or, Rev. Oase No. 445 of 1919, 8th October, 1919. 
Cr. Rev. Petition No. 382 of 1919, 
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The petition is not pressed as regards the third accused 
except in the matter of sentence (a fine of Rs. 25 has been im- 
posed on each of the accused) but we do not think that the sen- 
tence ġ so excessive, having regard to the facts found by the 
First Magistrate and by the Appellate Magistrate to call for 
interference in revision in the case of any of the accused on 
. that sole ground. 

As regards the 1st and 2nd accused, the facts found are (a) 
on 21—I1—18, the Station Master of Giddalur (P. W. 1) de- 
puted the signaller, (P. W. 2) to collect tickets and excess fare 
(where such has to be collected) from the passengers alighting 
from the 45 Up train arriving at Giddalur in the evening ; (b) 
The first accused alighted with arice bag and P. W. 2 demand- 
ed payment -of excess fare, evidently as the rice bag was heavier 
than the weight of luggage allowable on his ticket; (c) The 
first and second accused assaulted P. W. 2 and also P. W. 1 
(Station Master) when he intervened to help P. W. 2. 


“Railway Servant” is defined in S. 3 cl. 7 as “any person em- 
ployed by a railway administration in connection with the service 
of a Railway”, “ Railway administration ” means (in this parti- 
cular case) “ the Railway Company’. (See Section 3 cl. 6) 
“Railway Company” means ‘Owners or lessees of a railway or 
parties to an agreement for working a railway ” (clause 5). 

Thus a “ Railway Servant ” in S. 121 is a person employ- 
ed by the owners or lessees of the Railway or the persons work- 
ing the railway in connection with the service of the Railway. 

The employment (we take it) is by appointment and the 
“ Service of a railway” includes collecting tickets and fares 
from passengers. | 

The appointment of ticket Collector cannot be and is not 
made by all the propritors forming the Railway Company who 
are usually in England but through agents appointed under 
Rules, the rule making power being vested in the Company 
under S. 47, such rule providing (among other matters) ‘‘(e) 
for regulating the conduct of the ‘railway servants and (g) 
generally, for regulating the travelling upon, and the use, 
working and management of, the railway.” . 


Mr. A. S. Visvanatha Aiyar who appeared for the accused 
did not dispute that P. W. 1 was the validly appointed Station 
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jGhitala Master and P. W. 2 was the validly appointed Signaller at the 
Dire. station. Itis also found by the Lower Court that the Station 
Master did depute the signaller to collect tickets. Rule 244 of 
the General Rules made by the Railway Board acting unger the 
Indian Railway Board Act (No. IV of 1905) says “ The Station 
Master shall be responsible for the efficient discharge of the 
duties devolving upon the several members of the staff employed 
and such staff shall be subject to his authority and directions in 
the working of the Station.” Rule 229 says “Every Railway 
Servant must promptly obey all lawful orders given by any per- 
son placed in authority over him.” Rule 231 (1) allows a Rail- 
way Servant with the permission of his superior officer to ex- 
change duty with any other Railway Servant. We think that these 
rules give sufficient authority to the Station Master to delegate 
the duty of collecting tickets to a signaller. Thereupon and 
especially when the signaller consents, it becomes the duty of 
the signaller as a Railway servant to collect tickets and 
there is nothing to prevent him from consenting to undertake 
the duty of collecting tickets. Once he undertakes such a duty 
and does acts in discharge of that duty, he must be held to be 
a railway servant acting in the discharge of his duty within the 
meaning of that expression in Section 121. 

Mr. A. S. Visvanatha Aiyar, if we understood his rather 
subtle argument aright, relied upon S. 69 of the Indian Rail- 
ways Act and contended that the passenger was bound to 
present his pass or ticket only to the Railway Servant “ap- 
pointed by the Railway administration in that behalf? and 
hence it followed that he need not present a pass or ticket toa 
Railway Servant who was not appointed by the Railway Ad- 
ministration but who was only appointed by the Station 
Master temporarily and that obstruction to that person when 
he demands a pass or ticket is not obstruction to a Railway Ser- 
vant in the discharge of his duty. We are unable to accept 
this argument. The appointment by the “Railway Administra- 
tion” or Railway Company of a particular person to do a parti- — 
cular duty is through Agents empowered by rules and we think 
that the rules empower the Station Master as Agent of the Rail- 
way Administration to appoint one of the Station staff temporari- 
ly to do duties of a particular post in the station, and when the 
person so appointed to do that duty temporarily performs that 
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duty, he is a Railway Servant acting in the discharge of his 
duty and obstruction to him is punishable under.S. 121 of the 
Indian Railways Act. We therefore dismiss the revision peti- 
tion as regards accused 1 and 2 also. 


v 
A. 5. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRr. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE MOORE. 


Konda Siddhia Chetti ... Petitioner* (Respondent in 
A. A. O. No. 125 of 1918 
on the file ofthe High 


Vv. Court.) 
M. Venkataroya Chetty and ... Respondents (Appellants in 
another. do.) 


Legal Practitioner —Fee in Probate Appeal—High Court Rules—Appendix H— 
Rules 35, 86 and 88—Applicability—Right in dispute in Probate proceedings—‘' Ad- 
valorem Fee” in Rules 85 and 86—Meaning. 


The subject-matter of a Probate Appealis not capable of Valuation within 
the meaning of Rule 38 of Appendix II of the Appellate Side Rules and the proper 
Rule applicable, for the purpose of determining the fee to be paid toa practitioner 
in such an appeal, is Rule 38 and not Rule 85 read with Rule 86. 


The right in dispute in probate proceedings is not so much a right to property 
as a right to manage and administer the estate by the person applying 


Roderigues v. Mathias }, referred to. 


Meaning of ‘‘advaloram fee” in Rules 85 and 36. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to amend 
the order in C. M. A. No. 125 of 1918 preferred against the de- 
cree of the District Court of North Arcot O. S. No. 1 of 1917 
by allowing in place of the sum of Rs. 75 as pleader’s fees for 
the respondents in the said C. M. A. No. 125 of 1918 the proper 
fee prescribed by etther Rule 33 or Rule 34 of the fees Rules 
Viz., Rs. 582-12-0 or Rs. 145-4-0. 


N. Chandrasekahra Aiyar, for the Petitioner. 


N. C. Vijiaraghava Chariar for the Respondents. 








ss 


* Qivil Mis. Petition No. 882 0f-1919.  -—---8th August, 1919. 
1. (1911) 21 M. L. J. 481. 
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The Court made the following 

Order :—Mr. Chandrasekhara Aiyar has raised an in- 
teresting question as to the fee payable to practilioners in ap- 
peais from orders, granting or refusing Probate or Letters of 
Administration. The Taxing Officer has informed us that there 
is no settled practice in this Court on the subject. Sometimes he 
fixes a reasonable fee. Sometimes advalorem fee asin a regular 
appeal is fixed. In Bombay according toa long standing prac- 
tice, only a fee of Rs. 30 is decreed; See Sundra Bai v. Collector 
of Belgaum 1, In Calcutta sometimes the Judges fix the fee at the 
hearing, If that is not done, the Taxing Officer fixes Rs, 80 as 
the fee, See Baijnath Prasad Singh v. Sham Sundar Kuar?. It 
is not denied that in the mofussil the pleaders’s fee is on the 
advalorem scale asin a suit. In the Original Side of our High 
Court also, the same practice is alleged to exist. In this state 
of the authorities we have been asked to settle the rule of prac- 
tice. Mr. Chandrasekhara Aiyar contended that rule 36 of the 
Appellate Side Rules read with Rule 35 should govern these 
matters. Although in §.19 A and B „in the Table to the 
Court Fees Act, the duty payable on grant of Probate 
or Letters is referred as Court fee, that expression has 
reference to the machinery which collects the fee, and to 
nothing else. In essence, it is a duty which the Crown 
levies on the party who benefits by the testator’s property. 
Therefore, in our opinion, the graduated scale of fee paid 
on the amount for which Probate is granted cannot come 
under the expression advalorem fee used in Rules 35 and 
36. It was pointed out in Rodrigues v. Mathias 3} that the 
right in dispute in Probate proceedings is not so much a 
right to property as it is a right to manage and administer the 
estate by the person applying. Itis that right that the Court 
adjudicates on before granting Probate. That right may refer 
to any extent of property large or small. But that is not what 
the Court has to consider. It is only the personal right. 
Consequently it seems tous that the subject matter of a 
Probate Appeal is not capable of valuation and the proper rule 
applicable is Rule 38. In this view, the order of the Taxing 
Officer is right. i 





A. S. V. —— 
1. (1908) I. L. R. 38 Bom. 256. 2. (1918) I- L. R. 41 Cal. 687. 


8,1 (1911) 21 M. L.J. 481. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MRr. JUSTICE SESHAGIRI AIYAR AND MR. 

JUSTICE BURN.. 

Sree Raja Vasireddi Sree Che- ... Appellant in all the Second 


ndra “Mowleswara Prasada Appeals (Pliff. in the Ori- 
Bahadur Manne Sultan. ginal suits). 
v. 
The Secretary of State for ... Respondent in S. A. NO. 
India in Council represen- 2260 of 1917. 


ted by the Collectur of 


Krishna at Masulipatam. 

Limitation Act—Art 14— Applicability —Inam Commissioner—Ulira vires order 
—Setting aside—Necessity, Jurisdiclion—Court vested with— Erroneous decision as 
to jurisdictional facts—Erroneous decision as to existence of jurisdiction on undis- 
puted facts— Distinction, 

If the Inam Commissioner, with knowledge that the lands in question, were 
post Settlement inams, passes enfranchisement proceedings, he acts wlira vires. 
and such proceedings need not be set aside under Art. 14 of the Limitation Act. 

Surannama v. Secretary of State for India 1, Balwant Ramchandra v. Secretary 


of State ?, referred to. 

Tf on investigation of the circumstances which would give jurisdiction, an 
officer decides or acts in a particular manner and proceeds to deal with the case 
further in the exercise of the powers vested in him, Semble the order might be one 
passed intra vires and the mistake as to facts of: the deciding officer would not 
oust his jurisdiction, But where the facts ‘are undisputed and do not give the 
officer jurisdiction, but he still erroneously holds that he has jurisdiction to deal 
with the subject matter, his decision must be regarded as ulira vires. 


Second Appeal against the decrees of the Dt. Court of 
Krishna at Masulipatam in Appeal Suits Nos. 55 to 74 of 1916 
preferred respectively against the decrees of the Court of the 
Subordinate Judge of Bezwadain Original Suits Nos. 33 to 
35 of 1914, 4 to 19 of 1915 and 28 of 1915. 

K. Srinivasa Aiyangar and P. Nagabhushanam for the 
Appellant. 


The Government Pleader, (Mr. V. Ramesam) for the Respon- 


dent. 
The Court delivered the following 


Judgment:—The Courts below should not have disposed 
of these cases on the question of limitation. There can be no 
doubt that if the lands in suit were included in the assets of 
the Zamindary at the time of the Permanent Settlement, the 
Government would have no right to resume them. See S. 17 


* S. A. No. 2260 to 2279 of 1917 29th July 1919. 
1. (1900) I. L R. 24 B, 435. 2. (1905) I. L. R. 29 B, 480. 
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of Act II of 1894. Act VIII of 1869 makes it clear that any 
decisiorf by the Inam Commissioner would not affect the actu- 
al rights of the parties entitled to the property. Therefore, if 
the Inam Commissioner with knowledge that the lands were 
post settlement inams passed enfanchisement proceedings, he 
would have acted ultra vires. Such proceedings need not be 
set aside under Art. 14 of the Limitation Act. The learned 
Dt. Judge has relied on the dissenting judgment of Candy, J, 
in Surannama v. Secretary of State 1. The judgment of Jenkins 
C. J., who differed from Candy, J., was upheld on a reference 
by Parsons, J., and has been followed in Balwant Ramachendra 
v. Secretary of State 2 and other cases. In our opinion these 
decisions lay down the law correctly. No doubt, as the learned 
Government Pleader suggested, if on investigation of the 
circumstances which would give jurisdiction, an officer decides 
facts in a particular manner and proceeds to deal with it fur- 
ther in the exercise of the powers vested in him, it may be 
contended that the order was passed inira vires and that mis- 
take as to facts of the deciding officer would not oust his 
jurisdiction. But where the facts are undisputed and do not 
give the officer jurisdiction, but he still erroneously holds that 
he has jurisdiction to deal with the subject matter, his decision 
must be regarded as ultra vires. 

The learned Judge in the Court below has not kept these 
considerations before him in dealing with the appeal. We 
find that the very question which would show whether the 
Inam Commissioner had or had not jurisdiction is raised in 
the first issue; and in our opinion, without deciding it, the 
question of limitation should not have been considered. We 
reverse the decree of the Court below and remand the suits for 
trial on the merits. Costs to abide and will be provided for in 
the decree of the First Court. 


Refund of stamp duty will be granted on application. 
A. S. V. 


1. (1900) I.L. R. 24 Bom. 485. 2. (1905) I L. R 29 Bom 480, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
[FULL BENCH.] 


PRESEN? :—SIR ABDUR RAHIM, OFFICIATING CHIEF JUSTICE, 
® . . 
MR. JUSTICE OLDFIELD AND MR. JUSTICE SESHAGIRI ATYAR. 


The Secretary to the Commissioner, Salt, Petitioner.” 
Abkari and Separate Revenue, Madras. 
v. 
S. R. M. A. R. Ramanathan Chetti, Respondent. 
minor by guardian Villiamma Achi ... 


Indian Income Tax Act (VII of 1918)‘Ss. 3 (1), 9 and 51—Reference under S. 


51 on the motion of the assessce—Right to begin—Income-iaw, lability for—Income 
arising or accruing in British India—Profits of business carried on abroad not 
remitted to British India, if liable to taw—Carrying on business in British India, 
what constitutes. 


When under S, 51 of the Indian Income Tax Act a reference is made to the 
High Court by the Board of Revenue on the motion of an asssesee, the assesses is 
entitled to be heard first. 


The assessee, 2 resident of British India, was the proprietor of a money-lending 
business carried on on bis behalf in Saigon and other places outside British India. 
The entire business operations producing the income were conducted in the places 
aforesaid outside British India,by agents appointed for fixed periods who used their 
own discretion in lending money to customers. The only part taken by the pro- 
. ptietor was to acquaint himself with ths stata of the business abroad and occa- 
sionally to issue general instructions. The income of the business wag not 
remitted to British India and was not received by the assessee. 


Held, that the assessea was not liable to tax in respect of the profits of the 
business in question, in as much as the income did not accrue or ariga in British 
India within the meaning of 8. 8 (1) of the Indian Income Tax Act. 


S. 9 of the Income Tax Act dealing with income derived from business must be 
read subject toS 3 and it is the latter section that lays down the test to be applied 
in determining all incomes assessable to tax. 


Per Abdur Rahim O. C. J. and Seshagiri Iyer, J : 


Held, on the facts, that the activities of the assessoe did not amount to carry- 
ing on business in British India. 


San Paulo Railway Co. v. Carter 1 De Beers Consolidated Mines Lid. v. Howe 2 
Lowell and Christmas, Lid. v. Commissioners of Taxes 3 Referred to. 
Case stated under Section 51 of the Income-tax Act of 
1918 by the Secretary to the Commissioner, Salt, Abkari and 
Separate Revenue, Madras. 





* Ref. Gase. No. 4 of 1919. 1st October, 1919, 
1. L. R. (1896) A.C. 84. 2. L. R. (1908) A. C. 465, 
8. L. R. (1908) A. C. 46. 


F. B. 
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The facts necessary for this report are set out in the following 
letter of reference by. the Secretary to the Board of Revenue — 


From 
E. Graham Esq. I.C. S, od 
Secretary to the Commissioner of Salt, Abkari 
and Separate Revenue. 
To . 
The Registrar, 
High Court of Judicature, Madras. 
Sir, 


I am directed by the Board of Revenue, to refer under Section 51 
of the Income-tax Act 1918 for the decision of the Honorable the 
Judges of the High Court, the question of the liability to tax under the 
above Act, of income derived from business carried on outside British 
India by a person residing within it when such income is not actually 
received in British India. 


2. The minor S.R. M. A. R. Ramanathan Chetty of Kanadukathan 
in the Ramnad District—a Nattukottai Chetty—represented by his 
mother and guardian, Valliamma Achi, carries on business in money- 
lending through his agents in various places including Saigon, Sodac 
and Kandho situated in French Cochin China. In the year 1918-19 
he was assessed under the Income-Tax Act VII of 1918 on his income 
from these places along with his other income by the Collector of 
Ramnad. The assessee appeals to the Board of Revenue and contends 
that the incomes from the above places situated outside British India 
were not received in British India and that they must be deemed to 
accrue to him only at these places where the business operations pro- 
ducing his income are carried on, and that, therefore, they are not 
assessable to tax in British India. The assessee admits that he resides 
in Kanadukatham, Ramnad District in this Presidency, that he issues 
general instructions from British India to his agents abroad (Vide 
para 18 of his appeal petition) “and that the incomes in question 


* Para 18 of the petition of the assessee was as follows :— 


“The said income from Saigon, Sodac and Kandho money-lending cannot 
and did not accrue in any sense at Kanadukathan in British India. No part of 
the business at Saigon, Sodac, and Kandho is carried on at Kanadukathan and the 
entire business operations producing the income are oarried on at Saigon, Sodac, 
and Kandho. The buginess in these places is conducted by agents appointed for 
fixed periods, the agents using iheir discretion in lending out to third persons. 
The only part taken by the proprietor in connection with these businesses is to ac- 
quaint himself with the state of the business abrcad and occasionally to issue 
general instructions. ” 
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accrue to him. The assessee, therefore, clearly controls those busi- 
nesses from British India I am to lay stress on this point since it is 
one of the chief factors in deciding such cases under the English 
Income-tax law. ; 


3. Se 3 (5) of the Income Tax Act 1886, defined ‘income’ 
as “income or profits accruing and arising or received in British India.” 
The interpretation given to this section by the Honourable the 
Advocate-General, Madras, was that the question whether the income 
or profits accrued or arose in British India depended entirely on, 
whether the trade or business was carried on wholly or in part in 
British India and that a tradeor business could not be said to be 
wholly carried on abroad if it was under the control and management 
of persons resident in British India, although such persons acted 
entirely through agents or managers abroad, A copy of his opinion 
dated 16th November 1916 is enclosed. On this principle incomes 
from businesses abroad controlled by persons resident in this 
Presidency have been assessed to tax in this Presidency. I am to add 
further to the arguments adduced by the Honourable the Advocate- 
General, the consideration that the word “arise” means, literally, to 
“grow to or “attach to newly” ; the only thing it can “grow to” is the 
person who is entitled to it, and if he lives in British India, it would 


appear to “accrue” to himin British India, whether he received it 


there or not. 


4. The new Income-tax Act VII of 1918 has left the law much 
where it stood. The Honourable the Advocate-General who was again 
consulted points out that the phraseology of the new Act strengthens 
the view he previously expressed. A copy of this opinion is also 
enclosed. 


5. The Government of India have had the question under con- 
sideration and are inclined to think that the words “accruing or 
arising” are words ofa general nature descriptive of, a right to 
receive. Thus they say: “ Wherea resident in British India carries 
on what may perhaps be described as an international business, but 
from a particular branch of that business does not derive profits in 
British India in such a way that he has a right to receive the profits 
there and does not have the profits of that:branch remitted to him in 
British India so that he receives them there, neither the fact that he 
has invested the capital in the foreign branch nor the fact that he 
controls the agents who earn those profits would warrant us in holding 
that those profits accrue or arise or are received by him in British 
India. And accordingly we feel some hesitation in accepting the opi- 
nion of the Advocate-General, Madras, which might alsoland usin 
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certain cases into the difficulties connected with double income-iax. We 
should like, therefore, if there is no objection, this possible construc- 
tion of the Act to be represented before the High Cotirt equally with 
Advocate-General’s view so that we can obtain an authoritative ruling 
on a full statement of the arguments on both sides.” 

6. The Government of India, in considering the question, fasten- 
ed their attention on the proper interpretation of the words “ accrues 
or arises or is received in British India.” Whatever the meaning of 
these words, it was clear to the Government of India that they were 
all subject to territorial jurisdiction ; that is, in order to bring income 
within the Act it must either accrue in British India or arise in British 
India or be received in British India. The income which is received 
in British India does not concern the terms ofthe present reference. 
From Lord Macnaghten’s judgment in Colquhoun v. Brooks 1 in 
Appeal cases 1889, Volume 14 page 511, it was clear to the Govern- 
ment of India that “ accrues or arises” was not the same as “ is 
received’. Inthe judgment of Fry, L. J., in the Court of Appeal, 
21 Q. B.D. page 52, the words “arising or accruing were interpreted 
as general words descriptive of a right to receive. Though the circum- 
stances of the case considered by Fry, L. J., were not exactly similar to 


those of the case under consideration, the test applied, the Govern- 


ment of India consider, may well be the same in both cases and they 
would accordingly paraphrase the relevant words in Section 3 (1) of the 
Income-tax Act (VII of 1918) as follows, viz., “the.income to which the 
act applies is income received in British India or income which there 
is a right to receive in British India.” If the income is not received or 
if there is no right tc receiveitin British India, the Government of 
India are inclined to hold that the Act does not apply to it. 


7. Supposing this test is accepted, the Board is uncertain how 
to apply it in cases like the present, for while the assessee undoubted- 
ly. has the right to receive the income of his branches in foreign coun- 
tries in British India, this seems only to mean that he may order his 
agents to remit such income, and not necessarily that the clients of 
the branch are bound to pay their dues to the Head Office in British 
India. It would appear that they are only bound to make their pay- 
ments within the confines of their own country. 


8. The question is one of considerable importance since it 
affects the large Nattukottai chetty community several members of 
which, though residing in this Presidency, carry on money-lending 
and other business through agents in Various places outside British 
India, such as Ceylon, the Straits Settlements, the Federated Mala, 
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States and French Indo-China. “I am to request, therefore, that the 
question may be placed before the Honourable the Judges ef the High 
Court for an authoritative decision. I am to add that the Board would 
be glad to furnish any further particulars that may be required by the 
High @ourt,” 


A. Krishnaswami Aiyar and M. Subbaraya Aiyar for the assessee. 
The Hon. The Advocate General for the Board of Revenue. 


A. Krishnaswami Aiyar, for the assessee. The reference has 
been made on the application of the assessee under S. 51 of the 
Income-Tax Act. The assessee is the person aggrieved and it was 
on his motion that the Board of Revenue referred the case to the High 
Court. 


The Advocate General :—J have the right to begin The reference 
is by the Board of Revenue. The Crown wants the assistance of the 
court. In England the case is handed over to the party and he takes 
it to court. The procedure here is different. Iam appearing for 
the Crown in order to place before the court the interpretation of this 
statute. i i 


(Oldfield, J:—Under S. 51 (1) the Board of Revenue is bound 
to refer the question if the assessee requires]. 


[A. Krishaswami Aiyar:—And the Migh Court has to give its 
judgment under S. 51 (3)]. 


This is an application for advice. 


[Seshagiri diyar J.—Referredto the practice in land acquisition 
cases.] : 

‘There the claimant wants compensation and he is in the position 
of a plaintiff. What is wanted here is the interpretation of a statute 
and the person who seeks it is the Revenue authority. This is not an 
appeal by the assessee against any particular assessment. Supposing 
nobody appears on the other side, still Iam entitled to have the opini- 
on of the court. 


[Officiating Chief J psie: saro are satisfied with the assess- 
ment ?] 
The question is as tothe proper interpretation of the statute. 


The crown has the first right to be heard but I do not want to put 
it on the prerogative right. ~- 


(Officiating Chief J ustice:—Is there a general right 2 | 


There is, in crown cases on the revenue side. 
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[Officiating Chief Justice—That isa right not to begin but to be 
heard in preference.], 


I do not wish to argue the constitutional question now. I base 
my right on the Statute. The person that moves the court is the 
revenue authority. ” 


[Officiating Chief Justice.—In the case of references to the High 
Court under the C. P. Code, the party who moves for the reference 
begins.] 

This is not a case between two contesting parties. The Board 
can refer of its own motion. 

[Officiating Chief Justice:—It is not so in this case.] 

. Oldfield J :—Hasany body got a right of audience in these procee- 
ings 7 

A. Krishnaswami Aiyar:—Yes. The proceedings are judicial. 

The Court has to deliver its judgment stating the grounds for its 


~ decision. Cf. S. 51 (3) of the Act. 


The Court made the following 


Order :—We think that on this reference made under Sec- 
tion 51 of the Indian Income-tax Act, VII of 1918, the assessee 
on whose application reference was made by the Board of 
Revenue, is entitled to be heard first. The Board of Revenue 
under the section is bound to refer the question on an applica- 
tion made for the purpose by the assessee, and when the ques- 
tion is referred to the High Court, the High Court after hear- 
ing the case is to deliver Judgment and the Judgment so deli- 
vered will be sent to the Revenue authorities. There is no 
ruling on the point and we have not been able to ascertain 
whether there has been any uniform practice on any similar 
reference, but having regard to the nature of the reference in 
this case and how it originated, that is, on the motion of the 
assessee who is aggrieved by the order of the Revenue authori- 
ties, we are of opinion that the assessee’s pleader ought to be 
heard first. 

A. Krishnaswami Atyar:—The Board adopts the statement of 
facts in para 18 of my petition as correct. 

[Officiating Chief Justice:— What happens to the annual interest? | 

It is accumulated and again lent out by the agents. 

[Officiating Chief Justice :—You are controlling the business from 
here. | 

No. The court has to say whether the’ issue of general instruc- 
tions occasionally, amounts to control. 
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LOfficiating Chief Justice:—What are the provisions on which the 
crown relies ?] J 


[Advocate General : Ss. 3 (1) and 9) 


e 


Thè guardian issues general instructions. There are no minute 
instructions as to particular transactions. But for the puposes of 
my main argument, the question is not of any importance. The 
business in this case is a simple money-lending business 
and the income consists of interest on loans advanced to 
customers. S. 3 (1) of the Income Tax Actisthe governing pro- 
vision. It is the taxing section and unless the conditions specified 
threrein are satisfied, no kind of income is taxable. In the present 
case it will have to be shown that the income accrues or arises in 
British India, Admittedly it is not received in British India. Prima 
facie interest is the income and it accrues where the debt is situated, 
(i.e) where I have a right to compel the debtor to pay and where in the 
usual course of business the debtor pays it. Ithas reference to the 
physical operations of the business. The principle of'the Act is that 
the tax is leviable with reference tothe place where the income accrues 
or arises and not with reference to the residence of the person who 
is ultimately entitled to the income. Ss. 3 (2) and 4 exempt certain 
kinds of income though otherwise they fall within S. 3 (1). S.5 
enumerates six classes of income. Ss. 6 to 11 specify the manner in 
which each class is to be assessed. But each of the classes of income 
specified in Ss. 6 to 11 must, before it can be assessed, satisfy the test 
laid down by S. 3 (1) (i.e) it must arise or accrue or be received in 
British India. 


[Officiating Chief Justice:—The Board of Revenue do not rely on 
S. 9. It merely provides a mode of calculation and does not authorise a 
levy of tax.] 


Wherever income which does not arise in British India is to be 
taxed, the Legislature makes express provision for the purpose. Cf. 
Ss. 6 (2) and 10 (2) of the Act. The absence of a similar provision 
in S. 9 is in my favour. Whenever the legislature wants to give an 
extended meaing to “accrue or arise it has expressly said so. 


{The Advocate General: I relyon the ordinary meaning of the 
words “arise” and “accrue’] 


There are various definitions of the terms “arise” and “accrue.” 
Stroude’s definition of “arising in the United Kingdom” is “coming 
into the person’s hands in the United Kingdom.” Bouvier's Law Lexicon 
defines “accrue” as “to become a present right of demand’. Murray’s 
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Oxford Dictionary defines “accrue” as “-to arise or spring as a natural 
growth ; sto fall to any one as a natural growth or increment; to 
come by way of addition or increase.” The Centnry Dictionary defines 
“accrue” thus: “In law, to become a present and enforceable right 
of demand.” Whether you take the meaning to be a presenj right to 
demand or as an actual payment, either way, it arises or accrues in 
Saigon and not in British India. 


The debtors pay the interest in Saigon and are bound to pay it 
only in Saigon. The interest is really the income and therefore it 
arises at Saigon. To satisfy the requirements of 5. 3 (1) the income 
must physically arise in British India or at any rate, there must be a 


present enforceable right of demand in British India. 


(Officiating Chief Justice :--you cannot sue the debtor in India. | 


No. I cannot compel payment here. 


[Advocate General :—you can ask your agent to pay here. | 


The argument on the other side that if a person in British India 
exercises some. degree of control, then the business is carried on in 
British India and the income accrues in British India, is sought to 
be supported by some English cases. But the test under the English 
Acts is different. The basis of taxation in England is 5 and 6 Vic. 
C. 35 (1842). Weare concerned with Schedule D. There are 6 cases 
under that schedule, Under case 1, (S. 100) where an individual or 
corporation is resident in the United Kingdom, the entire profits of 
the trade carried on by him or it, are chargeable, no matter where the 
trade is carried on. 


The English decisions however qualified this clause with reference 
to S.106 and required that some portion at least of the business 


_ must be carried on in the United Kingdom, Case 4 relates to duty to 
` be charged in respect of interest arising from securities outside the 


United Kingdom and case 5 relates to income from “ possessions? 
outside the United Kingdom. In both these cases an actual remit- 
tance was necessary. S.108-deals with remittances. The next In- 
come Tax Act was 16 and17 Vic. Ch. 34 which re-enacted Sch. D. 
Case 1 in these words : “For and in respect of any gain arising or 
accruing to any person residing in the United Kingdom.” The Statute 
Geo. 5 C. 10. (1914) effected a change in cases 4and5 by dispens- 
ing with the necessity for actual remittance to England. The Con- 
solidating Act of 1918 does not make any difference in this respect. 
With the English Acts of 1842, 1853,-and 1914 before them, and 
with a practice extending over 30 years of not assessing this kind of 
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income to income tax, the Legislature has enacted the Indian Income 
Tax Act of 1918. Ifthe Indian legislature wanted to depart, from the 
pre-existing practice, it could have followed the médel of the English 
Act. But it has reproduced substantially the provisions of Act VI 
of 1886. ẹ The inference is that no change was intended. The Eng- 
lish cases are therefore of no assistance. 


The language of the English statute is different. See Colquhoun v. 
Brooks 1 on appeal from 21 Q. B. D. 52. . 


[Officiating Chief J ustice:—There the language of the statute was 
“accruing to any person in the United Kingdom ’’]. 

As for the test of carrying on a business see Lovell and Christmas 
Lid v. Commissioners of Taxes 2. What is the income producing con- 
tract? And where is it entered into? These are the tests. Here the con- 
tract of loan is entered into in Saigon and the business is carried 
on there. 

[Officiating Chief Justice:—Do you say that the business is carried 
on here, Mr. Advocate General). 

[Advocate General ; yes]. 

(Officiating Chief Justice: I think it is a question of fact where the 
business is carried on. It would be convenient if the Advocate-General 
opens that part of the case]. 

The crucial test under the Indian Act is, does the income arise or 
accrue in India. The situs of the debt is the important thing. For the 
purposes of collection, the locality of the debt is important. The debt 
has a locality and thatis the residence of the debtor. See Commis- 
sioner of Stamps v. Hope 3, The King v. Irvine A. Lovatt 4. 
In England ifa portion of the business is carried on in the United 
Kingdom, then the profits are taxable .under Case 1 Schedule D 
though they arise or accrue elsewhere. The Crown wants to apply the 
English cases and say that the business is carried on in part here and 
therefore as a necessary corollary the profits accrue in British India. My 
point is that the English cases construe the provisions of the English 
Act which are quite different. Even if you apply the tests laid down 
in the English cases, the assessee does not carry on business. S. 9 of 
the Indian Act must be read subject to S. 3 (1) assuming as stated by 
the Advocate General that S. 9 is the charging section. My contention 
is that S. 9 merely provides for the mode of assessment and that the 
charging Section is S. 3 (1). | l 

[Officiating Chief Justice :—referred to Ss. 33 & 34]. 





1. (1889) 14 A. C. 511. a 3, (1908) 4. G. 46 
3. (1891) A. O. 476, 482. 4, (1912) A. Q. 212, 218. 
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They deal with business connections in British India as distingui- 
shed from carrying on business. 


[Officiating Chief Justice EN 31 and 33 show that the situs of 
the income is the basis of the assessment]. 


Yes. 4 


[Officiating Chief Justice :—S, 33 speaks of “ profits or gains 
accruing or arising to æ person. S. 3 (1) is different.] 
Yes. 


[Officiating Chief Justice :—Supposing there were a Section like 
this: “In the case of any person residing in British India, all profits or 
gains accruing or arising to such person shall be deemed to be income 
accruing or arising within British India...” ] 


There is no such section. 


[Officiating Chief Justice:—If there were it would be an answer to 
your contention. Because there is no such section, you say, it is in 
your favour by implication. 


Yes. 


| Oldfield, J. ‘You cannot argue from the absence of any pro. 
vision for the converse case. | 


I rely on the plain and natural meaning of S. 3 (1). The Crown 
tries to read the words “to a person resident in British India” after the 
words “ accrues or arises.” 


[Officiating Chief Justice:—The legislature has drawn a distinction 
between “accruing in a place ” and “ accruing to a person.” ] 
Yes. ‘ 


If the contention of the other side is accepted then any income of 
every person residing in British India is taxable. An Englishman 
residing here for one year will be liable to pay income-tax on the rent 
of his house in England though it was never remitted to him here. 

(Officiating Chief Justice:—Was this income assessed under the 
Act of 1886.] 

No. See Income-Tax Manual pp. 63, 64,65, 82. The practice 
in the other provinces also was not to assess the same. The first 
attempt to tax the income was madein 1915. The practice of the 
Treasury Department is certainly an important guide in the construc- 
tion of a fiscal enactment. The practice is in favour of my contention. 


The Hon the Advocate-General: for the Board of Revenue: 


If further facts are necessary, the court might refer the case back 
to the Board of Revenue. 
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[Officiatinig Chief Justice:—Is there any material difference bet- 
ween S. 3 (1) of the Act of 1918 and the corresponding provision of 
l the Act of 1886]. l 


The new Act is clearer. 


, 


[Oficiating Chief Justice:—For 30 years the taxing authority has 
not assessed this income.] 


In the construction of modern enactments, the practice of the 
executive is of no value whatever. The Court hasto ascertain the 
meaning of the enactment. 


[Officiating Chief Justice:—If the language is not clearly in your 
favour, I would say that for thirty years the Board of Revenue has 
not taxed this inceme and if the legislature wanted to tax this income 

t would have expressly said so.] 


[4. Krishnaswami Aiyar referred to The Oriental Bank Corpora- 
tion v. Wright 1 Mathra v. Ramakumar 2]. 


[Seshagiri Aiyar J., referred to Secretary of State v. Srinivasa- 
chariar 8; Secretary of State v. Maharaja of Bobbili *.] 


I shall deal with the point later on, There are two questions 
raised for'the decision of the court. The first is whether the assessee 
carries on business in British India and the profits accrued to him here. 
The second point is as to the interpretation of the words “accrue or 
arise as meaning a general right to demand. or receive. In this 
case it is found that the business is controlled by the assessee from 
British India. In the case of profits of business carried on by a person 
the profits are earned where the business is carried on and not where 
the debtors or customers reside. If a person carries on business in 
British India the profits of that business necessarily arise or accrue in 
British India. Carrying on business consists of various operations 
and when profits arise out of a business, they are taken for legal pur- 
poses, to arise from every one of the operations which produce the 
profit. It is not necessary that the final operation should be carried 
on in this country. It is quite sufficient if the initial operations 
are carried on though the moneys are received elsewhere. Control of 
the business is as much a profit earning operation as the manufacture 
or sale-of goods. In this case the assessee exclusively owns a number 
of shops over which he exercises control from British India. It 
is quite sufficient for my purpose that he issues general instructions. 








1. 5A.C. 842, 856. i 2. (1916) 28 0. L.J. 26, 38. 


3. (1916) I. L. R. 40 M. 268: 31 M. L, J. 483. 4. (1919) M. w. N. 775, P, C. 
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That is carrying on buisness in British India, and the profits are 
taxable. ° 


eae Chief Justice :—Although they are not sent over to 
him, 


If the business is carried on in British India the income necgssarily 
arises or accrues here. 

[Officiating Chief Justice :—I hope you will refer to the Act} 

Certainly. The tax is imposed under Ss. 9 and 14. Those are the 
charging sections. Under S. 9 (1) the tax is payable “in respect of the 
profits of any business carried on by him.” 


[Officiating Chief Justice :\—Do you say that it does not make any 
difference where the business is carried on ?] 

If S. 9 (1) stood alone it would cover profits derived from any 
source. But S. 3 (1) limits the application of S. 9. The effect is that 
if the business is carried on in British India the profits or income will 
“arise or accrue” in British India. It would be “‘received” if the 
business is carried on outside British India. 


[Officiating Chief Justice :—How do you arrive at that position ?] 
As a matter of general law. 
[Officiating Chief Justice :—Not on the language of the Act.] 


The profits arise or accrue where the business is carried on. Ifa 
person has the right to receive the income, it will be accruing o! 
arising. 

[Officiating Chief Justice :—What is your interpretation of S. 3 
(1) 2] E 

“ Accrues’ means “ springs or comes into existence, ‘‘enures to” 
or “‘ becomes payable to. If a person resident in British India is the 
sole owner of a business outside India the income of that business. 
accrues in British India. Income or profits must always accrue to a 
person. The source of income is immaterial under S. 3 (1). 

(Officiating Chief Justice:—S. 3 (1) defines the place where the 
income must arise.] 

The Act has certainly no application where income neither 
accrues nor arises nor is received in British India. 

(Oldfield, J.—They are three mutually exclusive categories.] 

It depends on how the word “accrue” is construed. If it is under- 
stood as “become payable” then “arise” and “accrue” are different. But 
if it is taken as indicating aright to receive, the two words will be 
nearly synonymous. 

(Officiating Chief Justice:—Whatever S. 9 may say, it is 
controlled by S. 3 under which the income must accrue in British India, 
wherever the person may be.] 
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The Act does not explain the meaning of “accrue” or “arise.” We 
have to understand it in the light of general legal principles. If the 
single owner of a business carried on in Saigon resides in British India, 
the income of that business accrues here. 

[Qfhiciating Chief Justice:—It would be so, if S. 3 (1) contained 
the words “‘any income accruing to a person residing in British India.” 
It would not then matter where the income accrued. Instead of 
looking to ownership of the income, the Act takes the place where the 
income arises as the criterion.] 


The second part of S. 3 (1) deals with constructive accrual. 

S. 3 (1) simply gives a description of the income and indicates the 
application of the Act. It must be read along with the succeeding 
sections. Take for instance S. 6. Salaries etc. are taxable only after 
they are “paid” or “‘received” and not merely when they “accrue.” 
Under S. 6 (2) the salary-is deemed to be received in British India. 
You must after all look into the taxing sections. 

(Oldfield, J.:—S. 6 is a provision for collection of the tax: in a 
particular way. S. 6 (2) is to be read as an appendix to S. 3 (1).] 

Then take $.7. There the tax is leived on interest receive- 
able in British India. That is synonymous with ‘accrues’. Actual 
receipt is not necessary asin S. 6. Under S. 8 there is no question 
of income. It is simply the annual value of the house that is taxed. 
There is no physical receipt. | 
[Officiating Chief Justice:—Why are you referring to these sections ?] 


[44 33 » ” . 
The words “accrue or arise in S. 3 (1) cannot refer to every one 


of these heads of income which are taxable. S. 7 shows that whatever _ 


. e 1 è . . 33 
is “receivable” in British India ‘accrues’ there. 


[Officiating Chief Justice:—You are mixing up two things, income 
accruing to a_person residing in British India and income accruing in 
British India.] 

There is no difference between the two. Income must always 
accrue toa person. Similarly ‘received in British India” bas refer- 
ence to a person by whom it is received. This is made clear by S. 19. 
S. 3 (1) is somewhat bald but it must mean that the income accrues 
or is received by aperson. There cannot be an accrual ora receipt 
without reference to a person. The question whether it accrues 
in British India will depend on two things, whetner the person is resi- 
dent in British India and whether that person has a right to receive it 
here. 

The question is nct whether the debtor pays the interest in British 
India or whether he can ‘be sued in India. It is not the interest so 
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paid that is taxed. What is sought to be taxed is the profits (7.e.) the 
money remgining after meeting all the expenses. That is the money in 
the hands of the agent. The agent is not the assessee but the principal. 
The agent is under an obligation to remit the money here and the 
principal can demand it here. Hence the profits accrue to him,here. 

[Officiating Chief Justice: — ‘Received in British India ” is a phy- 
sical act. “‘Accrues in British India ” also involves the idea of locality.] 

It has a notion of locality and that locality is where it is payable. 
The agent is under an obligation to pay it co the principal in British 
Tndia. Under S. 20 C. P. Code the principal can sue the agent in 
British India. He can demand the monzy here. Ss. 31 and 33 support 
my contention. Direct receipt alone is contemplated by S. 3 (1) and but 
for S. 31 the agent cannot be assessed. If the words “received in 
British India ” are used in S. 3 (1) without reference to the assessee at 
allthen S. 31 will be unnecessary. Therefore income necessarily 
means income accruing toa person. It is not the agent's income but 
the principal's. But since the principal is resident outside, the agent 
is made liable. There would beno reason for providing for this 
constructive liability if the contention of the other side as regards S. 3 
(1) is correct. S. 33 assumes that normally income accrues in the place 
where the owner is. If a person having a business connection in ` 
India, resides outside, the income normally accrues outside India‘ 
But the legislature wants to hit at that income and provides that 
it shall be deemed to accrue in British India. There will be no 
necessity for this provision if “ accrual ” means “physical accrual’ as 
contended for by the other side. Reference was then made to Colqus 
houn v.Brooks 1 on appeal Colquhoun v. Brooks 4. The House of Lords 
in that case dissented from the view that “accrued” meant “ received. 
If the profits are payable by the agent in British Indiathey accrue 
here. Next, as to carrying on business, my: position is that profits are 
earned where the trade or business is carried on and the trade is 
carried on where the control is exercised. In the case of a sole owner 
of a foreign business, not even control is necessary. 

[Officiating Chief Justice :—You cannot speak of carrying on 
business without including acts of direction and control]. 

It has been held that they need not be frequent. It is stated in 
the case referred to the court that the principal issues general instruc- 
tions and acquaints himself with the state of business abroad. ‘There 
was no practice of not assessing the profits of business. The references 
to the Income Tax Manual made by the other side do not deal with the 
present question. The question whether if a person carries on business 

1. (1888) 21Q.B D 52. 2 (1889) D. R. i4 A.G. 611 
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in British India in a legal sense, the income accrues to him here, was 
not raised or decided by the Board’ of Revenue. Reference was made to 
San Paulo Railway Co. v Carter 1, De Beers Consolidated Maines v. 
Howe 2, Cesena Sulphur Co. v. Nicholson 3, Mitchell v. Egyptian Hotels 
Lid. 4.eThe last case shows that if you merely keep yourself acquainted 
with the state of business and see how it goes on, that is sufficient. 

[Offg. Chief Justice:—It is a question of fact J 

The mere issuing of general instructions in relation to the business 


is quite sufficient. 
[Offe. Chief Justice :—Sch. D case 1 of the English Act is based 
on residence in Britain of the assessee. The English cases construe 


the provisions of that statute. | 

My point is that reading Ss. 3 and 9 of the Income Tax Act 
together the result is the same. 

( Offg. Chief Justice :—Unlike the English Statute, the Indian Act 
does not make “the carrying on of trade or business ” the basis of 
taxation, 

The accrual of profits in British India is the basis. 

(Ofg. Chief Justice :—In Great Britain profits of a business 
carried on in that country are taxed.] 

The point now is where the profits arise in the case of a business. 


The English cases say that profits arise where the trade or business is 
catried on. The place where the control is exercised is the place where 
the business is carried on. The language of the Colonial Act in Lovell 
and Christmas Ltd. v. Commissioner of Taxes 5 relied on by the other 
side is quite different from that of the English or Indian Income Tax 
Acts. Reference was made to Commissioner of Taxés for New Zealand 
v. Eastern Extension Telegraph Co. © and Ogilviee v. Kiiton T cited in 
Saunders Income- Tax, p. 209. 

It is not competent to refer to the practice of the executive officers 
under a repealed enactment. Craies Statute Law, pp. 81 and 83; 
Trustees of Clyde Nanigation v. Laird 8, 

[Offg. Chief Justice :—You must remember that in this country 
there is an intimate connection between the legislature and the execu- 
tive. | 


In constitutional theory, they are distinct. In the construction 
of modern Acts it is not competent to look at the practice of the exe- 


cutive officers. 
[Offe. Chief Justice :—Even in the case of a statute which is re- 


nacted ? 
The Income-Tax Act is exhaustive and it must be interpreted by 


itself. 
1. (1896), A. ©. 81 9. (1906) A. C. 455, 458. 
3. 1 Exch. D. 428 4. (1915) A. ©. 1022. 
5, (1908) A. O. 46. j 6. (1906) A. C. 526. 
7, (1908) 45 Sc. L. R. 725. g. (1883) D. R. 8 A. O. 658, 672. 
87 . 
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A. Krishnaswami Aiyar in reply: 

The practice of the Treasury officers entrusted with the working 
out of the provisions of a fiscal statute is an aid to its construction: 
Beal on Interpretation of Statutes (2nd Edition) 369; Commissioner 
for special purposes of the Income-Taz v. Pemsel 1 Yewens v. Noakes 2. 
The English cases relied on by the other side are not relevant since 
the carrying on of business either wholly or partly in Great Britain, 
is the criterion of taxation there. The distinction between the accrual 
of profits in a place and the carrying on of business, is pointed out by 
Lord Davey in San Paulo Railway Co. v. Carter 3. In Mitchell v. 
Egyptian Hotels Lid $, the whole financial control was vested in the 
company. Yet the observations of Lord Parker at p. 1037 are in my 
favour. 

My main point however is that the test of control does not at 
all hold good under the Indian: Act. 

The Court delivered the following 

Judgments :—The Officiating Chief Justice: —This isa case 
stated by the Board of Revenue, under Section 51 of the In- 
come-tax Act, VII of 1918, in which the question involved is 
whether the assessee, a Nattukottai Chetti, who is the proprietor 
of a money-lending business carried on on his behalf by his 


-agents in various places including Saigon, Sodac and Khando 


situated in French Cochin China, is liable to be taxed, under 
the provisions of this Act, in respect of the income of the busi- 
ness though not received in British India. 

The learned Advocate-General on behalf of the Crown 
has based his contention on two grounds: firstly, that the in- 
come in question accrued or arose to the assessee in British 
India inasmuch as he was entitled to call upon his agents to pay 
the income to him in British India, and, secondly, that, upon 
the case stated by the Board, the business the income of which 
is sought to be taxed must be held to have been carried on in 
British India and, therefore, income of that business is taxable. 

It will be convenient to dispose of the last contention first. 
The facts in this connection, as submitted, are as follows:—The 
entire business operations producing the income are conducted 
at the places above mentioned outside British India by agents 
appointed for fixed periods who use their own discretion in 
lending money to customers. The only part taken by the 





4, (1891) A.O. 581. 2 (1880) 6 Q. B. D. 580, 535. 


8. (1896) A. O. 31 at p. 42, 4, (1915) A. C. 1029, 
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proprietor in connection with the business is to acquaint him- 
self with the state of the business abroadand occasionally to 
issue general instructions. It is impossible for us, on these facts, 
- to hold that the business is one carried on in British India. The 
learned Advocate-General cited several English rulings ın sup- 
port of his arguments, but, as pointed out by Lord Halsbury in 
San Paulo Railway Co. v. Carter 1, (See also per Lord Loreburn 
in De Beers Consolidated Mines, Limited v.Howe ) itis a question 
of fact where the trade is carried on; at all events, it is an infer- 
ence to be drawn from the facts and circumstances of each case. 
In that case the railway in Brazil, the earnings of which were 
sought to be assessed, was owned by a company whose Regis- 
tered office was in England; the business of the company was 
managed by the directors in England ; the directors purchased 
in England and sent out to Brazil the materials and plant 
necessary for the purposes of the Railway ; and the accounts 
were kept and the balance-sheet and reports were made out 
in London, where also the meetings were held and all divi- 
dends were declared and paid. On those facts, the learned 
Lords held that the trade was carried on in England and was, 
therefore, assessable under the First case of Schedule D of D 
and 6 Vict. C. 35, S. 100. The business here is that of money- 
lending and the mode of carrying it on is left entirely to the 
discretion of the agents in the places where the lending opera- 
tions are conducted. The mere issuing of general instructions 
occasionally by the proprietor in British India and the fact 
of his being supplied with information from time to time 
as to the state of the business would not at all bring the case 
within the purview of the ruling referred to. As in no sense, 
in my opinion, could the business in this case be said to be 
managed and controlled by the proprietor in British India the 
statement of Lord Loreburnin De Beers Consolidated Mines, 
Limited v. Howe, 2? “ that the real business is carried on where 
the central management and control actually abides” has no 
application. On the other hand, the observations of the Privy 
Council in Lovell and Christmas, Limited v. Commissioner of 
Tages, 3 apply rather closely to the facts of the case. Their 
Lordships observe, “One rule is easily deducible from the 


el ee a a 
1. L. Re (1896) A. ©. 31. 2. L. R. (1906) A. C. 455 at p. 458, 
3. L. R. (1908) A. C. p. 46 at p, 51. , y 
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decided cases. The trade or business in question in such cases 
ordinarily ĉonsists in making certain classes of contracts and 
in carrying those contracts into operation with a view to 
profit; and the rule seems to be that where such con-. 
tracts, forming as they do the essence of the business 
or trade, are habitually made, there a trade or business is carri- 
ed on within the meaning of the Income-tax Acts, so as to 
tender the profits liable to income-tax.” It is, therefore, un- 
necessary to express an opinion on the question whether the 
income of a business controlled and managed by a person resi- 
ding in British India, although the actual operations giving rise 
to the income are carried on, as in this case, outside British 
India, would be assessable to income-tax. 

At one time the Advocate-General seemed even to argue 
that it is Section 9 {1) by which the tax payable on account of 
income derived from business is to be determined. All that it 
says is “that the tax shall be payable by the assessee under the 
head ‘Income derived from business’ in respect of the profits of 
any business carried on by him,” and the rest of the section 
deals with the mode in which such profits shall be computed. 
It S. 9 (1) be taken to furnish the whole test, then S. 
3 (1) would have to be excluded from consideration in 
dealing with the income derived from business. But 
the Advocate-General was noi really prepared to go so far ; 
at any rate, there can be no doubt that S. 9 (1) 
must be read along with S. 3 (1) and that it is the latter 
that lays down the test to be applied in determining all incomes 
assessable to the tax including income derived from business. 
If a certain income derived from business cannot be said to 
accrue or arise or to be received in British India, that income 
would not be assessable by virtue of anything contained in 
S. 9. Infact, the main argument in this connection has 
been that the income of a business, which is managed and 
controlled by the proprietor in British India, accrues or arises 
in British India within the intendment of law and, because it 
so accrues or arises, it is taxable. 

The first part of the argument does not really present any 
difficulty, for the language of S. 3 seems to be unambiguous. 
The tax is leviable with reference to the place where the income 
accrues or arises or is received and not, with reference to the 
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residence of the person who is entitled to the income. This 
seems to be the entire scheme of the Act and-Sectiong 31 and 
33 would appear to be illustrations of that principle. Whatever 
meaning be attached to the words ‘ accrue’ or ‘ arise’ such 
as, ‘ grows’ or ‘becomes due or payable,’ itis impossible to 
hold that the income in this case could be said to have accrued 
or arisen in British India. If loans are made and the borrowers 
reside, outside British India and if accounts are adjusted, the 
moneys lent are realized with profit or are capable of being 
realized and the profits are periodically ascertained and dealt 
with outside British India, it is impossible- to hold that the 
income of such business accrued or arose in British India. 


A number of English decisions were discussed before us 
but it is unnecessary to deal with them in any detail, because 
the English Statute under consideration in those cases differs in 
many material respects from the Indian Act. In the English 
Statute the place of residence of a person isa basis of assess- 
ment but is not so as pointed out above in Act VII of 1918. 
The case of Colquhoun v. Brooks 1 (14 App. Cas. p. 493 in the 
House of Lords) does not lay down any. principle of construc- 
tion which can be of use in this case. 


Then the learned Advocate-General at one stage of his 
argument seemed to contend that the income sought to be 
assessed should be deemed to accrue or arise or to be received 
in British India under the provisions of this Act, but this argu- 
ment is clearly untenable. In the first place this phrase refers 
to cases set outin the Act itself (see for instance S. 6 (2), 
S. 8) and none of them have any application to the case under 
consideration and in the second place, as L have shown, there 
is no general rule of law by virtue of which the income sought 
to be assessed could be. said to accrue or arise in British India, 


If we look at the history of this enactment, the case sought 
to be made on behalf of the Crown appears to be still more 
untenable. The provision of Act VII of 1918, so far as the 
present question is concerned, is practically in the same words 
as that of the Income-tax Act of 1886. There the word ‘income’ 
used in the Act is defined as “income and profits accruing and 
atising or received in British India,” and the present Act says 


1, (1888) 21 Q. B. D. 52. 
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that itshall apply to “all incomeif it accrues or arises or is 
received in British India.” Whether there 1s any ditference 
intended at all between the pbrase “accrues and arises” and the 
phrase ‘accrues or arises,” it could not reasonably be said that 
there has been any such change as to affect the question we are 
dealing with. The Act VI of 1886 was in force for more than 
thirty years before the present Income-tax Act was enacted, and 
the Advocate-General himself has informed us that, at least be- 
fore 1915 or 1916 when he was consulted with respect to certain 
cases of a nature similar to this, the general practice of the 
Revenue Department was not to assess income of business carried 
on outside British India but the proprietor or proprietors of 


which resided in British India. We are justified in assuming that 


the legislature was aware of this practice, and if with that know- 
ledge they repeated in the new enactment the same words on 
which the practice of the Government was founded, it gives 
rise to the presumption that they did not want to assess such 
incomes. If the legislature intended to tax these incomes—and 
it would have been a very substantial source of public revenue 
—they could have easily said, as in the English Statute, that 
income accruing to a person in British India from any business 
wherever carried on, is liable to be assessed. 


I would hold, therefore, that the income of the business 
under reference is not liable to be assessed under the provisions 
of Act VII of 1918. | 

Oldfield J :—The question referred is of considerable im- 
portance. But the considerations, which are really material 
can be stated shortly. 

Respondent has in the French Territory of Saigon 4 
money-lending business conducted by an agent, and (according 
to the statement in his petition, which is adopted in the 
case submitted to us) keeps himself acquainted with its 
progress and occasionally issues general instructions. 
He however resides in this Presidency and receives no 
income from Saigon. On these facts, is he liable for 
tax on the profits of this business or, as he contends, will he be 
so, only if and when the profits are remitted to him here ? 


I agree with the learned Chief Justice that the answer to 
the first of these questions must bein the negative; and to 


f 
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justify that conclusion I refer to the scheme of the Income-tax 
Act of 1918, under which the case has to be decided. Section 3 
(1) of that Act runs “‘save as hereinafter provided, this Act shall 
apply to all income from whatever source it is derived, if it 
accrues or arises or is received in British India or is under 
the provisions of the Act deemed to accrue or arise or to 
be received in British India”. After Ss. 3 (2) and 4 whichspecify 
certain general exclusions not at present material, there is the 
charging section, section 5, in which six classes of income are 
enumerated with the statement that, save as thereinafter provi- 
ded, they shall be chargeable in the manner thereinafter 
appearing ; and the ensuing Ss. 6 to 11 specify the manner, in 
which each class is to be assessed,each beginning “The tax shall 
be payable by an assessee under the head :—” and then one of 
the six classes in S. 5 is specified and the manner of assessment 
appropriate to it is described Of the remaining provisions 
only Ss. 7, Lv (3), 31 and 83 have been relied on and to them I 


return. The pointis at present that S.3 (1) affords a com- 
prehensive definition of income for the purpose of the Act and. 


that this definition is ts be regarded as controlling, not as 
_ enlarged by, the language subsequently used in classifying the 
different descriptions of such income and prescribing the 
method of assessment for each, 


This is important, because the main argument for the 
Crown is that the description of one such class in S.9 “ In- 
come derived from business” and the direction to assess such 
income on “the profits of any business carried on by ” the 
assessee are either supplementary to or can be substituted for 
the definition of income in S. 3 (1); and that the carrying 
on of the business in British India, which, for the purpose of 
argument, may be regarded as established, is sufficient to render 
respondent chargeable. For the reasons given, I am unable to 
accept that construction and I therefore turn to the distinct 
line of argument also attempted, that income accrued to res- 
pondent here with direct and exclusive reference to the word- 
ing of S. 3 (1), because in the alternative, he has carried on 
here the business in which the income originated, or he was 
here when his right to the income in his agent’s hands else- 
where became enforceable, That argument is not in my opinion 
,enable in either of these forms with reference to any legitimate 
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interpretation of the word “accrue” or to the provisions of the 
Act, whech have also been relied on. 


The primary meaning given for the word in the Oxford 
Dictionary is “to arise or spring asa natural growth or result’; 
in Webster’s Dictionary, “to come by way of increase”, and in 
Wharton’s Law Lexicion “to grow to or arise’. These, the 
only authorities referred to, show that the origin of the thing, 
which .accrues, in the exertions of some person or other- 
wise, is not an essential element in the definition of the 
word “accrue” and cannot affect its application. This is fatal 
to the attempt made in the first form of the agrument to 
identify the place of accrual referred to in S. 3 (1) with 
the place, in which such exertions, in the present case by 
carrying on business, have taken place. I, however refer at once 
to S. 10 (3), 31 and 33 of the Act, in the light of which it is 
contended that S. 3 (1) should be construed. It might be 
sufficient to say that the first, in which a very definite exception 
is specified, and the others, occurring in a chapter headed “‘Lia- 
bility in special cases”, cannot be invoked as exemplifying any 
general principle or controlling a general definition. But in 
fact the sole similarity between the cases dealt with -in these - 
provisions and the case before us is that all relate to profits 
earned where they are not enjoyed. The special provision in 
S. 10 (3) for liability to assessment in British India of profes- 
sional fees, which a resident there has received elsewhere, can 
be referred to no general foundation and is merely the recogni- 
tion of a presumption of law that.the earnings of a resident in 
British India will be brought there for enjoyment, whilst Ss. 31 
and 33 (of which the iormer statedly deals only with income 
chargeable under the Act) are easily intelligible provisions for 
the liability to the tax of the person, through whose hands in 
one capacity or another, the profits in question will pass in 
British India and whom therefore the Crown can reach in 
order to collect it. It may on the other hand be observed that 
the existence of special “and explicit provision in S. 10 (8) for 
the taxation of one kind of income not received in British 
India is strong reason for refusing to hold others liable by 
implication. The argument of the learned Advocate-General 
in its first form is accordingly unsustainable with reference 
either to the significance of the word “accrue” or to any 
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construction of S. 3(L) with reference to other parts of the Act; 
and it must be rejected. . ° 

His argument in its second form derives at first sight some 
support from the secondary meanings of “accrue” given in the 
Century Dictionary as used in law for “to become a present 
and enforceable right’? and in Bouvier's Law Lexicon as “to 
become a present right of demand,” the suggestions being that 
respondent’s profits in Saigon accrued to him in British India 
when, being in the latter place, he had a right to demand them 
of his agent in the former; and to show that income is regard- 
edin the Act as accruing, before itis received and when 
there is only a right to receive it, reference has been made to 
the use of the word “ receivable” in S. 7. There is however 
a short answer to this. -Firstly, this meaning of “accrue ” is 
excluded by the contextin S. 3(1). For it is not the right 
to demand the profits, which it is proposed tò tax, but the 
profits themselves. And secondly, if the word “ receivable ” in 
S 7 is interpreted in the light of the provision in S. 15 (3) 


for the method of payment of the tax on interest on securities, , 


the description of income with which S. 7 deals, its use will 
be seen to involve recognition, not of any kind of income as 
existing independently of and before its receipt, but of income, 
to which liability for the tax attaches at the moment of its 
receipt, when the tax is to be deducted by the person respon- 
sible for its disbursement. 
Some attempt has been made to support this argument by 
reference to English decisions. But it is useless to deal with 
them at length in view of the material differences between the 
wording of the Act before us and that of the English statute in 
question in Colquhoun v. Brooke 1 and of the New Zealand 
Statute in Commissioners of Tames for New Zealand v. Eastern 
Extension Telegraph Company °? and Lovell and Christmas Limited 
v. Commissioners of Taxes 8. My conclusion is that respondent 
has not been shown to be liable for assessment ; and that dis- 
poses of the main question raised by the case submitted to us, 


It does not however dispose of the subsidiary question, 
which the learned Advocate-General has also argued, whether 
9, (1906) A. O. 526, 


1. (1889) 14 App. Cas. 492. ` 
3 (1908) A, O. 46. 
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respondent carries on business in British India within the 
meaning of the Act. A decision on that question has been un- 
necessary, because, even on the assumption that it should be 
answered in the affirmative a conclusion in favour of respon- 
dent’s liability cannot be reached. If we had had fo decide 
it, we should have had to call for much more definite informa- 
tion asto the facts than we have been given; and Iam con- 
strained to express my doubts whether a question, which is so 
largely one of fact with reference to the method of carrying on 
the business of a particular assessee, is in any substantial degree 
one with reference to the interpretation of the Act, which 
we can deal with to advantage under S. 51. 


Seshagiri Aiyer, J:—The undisputed facts are these. The 
principal (he is a minor) residesin Kanadugathan in the 
Madura District. He carries on the business of money-lending 
in and out of British India. Some of the places are within 
the British Empire, though outside British India, others are in 
foreign territory subject to the rule of France, Holland etc. 
The trade in question is in Saigon which is outside the 
Empire. The point of agreement in all these businesses is that 
they are owned by a principal residing in British India and are 
worked by agents residing outside. On these facts the question 
for our Opinion is whether the income from the trade in Saigon 
is assessable to income-tax in British India. It is assumed and 
not disputed that that income has not been transmitted to the 
principal in India. 


The question has been very elaborately argued. I shall 
in the main content myself with an examination of the statute 
law, because case law is not likely to help us much. Before 
doing that, I wish to draw attention to some well recognised 
principles bearing on the theory of legislation regarding income- 
tax. It is pointed cut in Bar's International Law that, “itis 
the principle of domicile that regulates the levy of income-tax.” 
It is said again :—“ This is certainly the rule in most of the 
systems and that it should be so, is perhaps, to some extent, 
accounted for by the fact that attempts to levy and collect 
income-tax in a foreign country would very frequently encoun- 
ter insurmountable difficulties.”” The.same principle has been 
a little more clearly stated in Wharton’s Conflict of Laws 


g 
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Valume I, Section 80 (a). That learned author says :—‘' The 
power of taxation of any siate is, of necessity, limited to 
persons, property or business within its territorial jurisdiction.” 
He further on states “that the principle is so fundamental 
that it has been declared that an Act of a state legislature in 
violation thereof would beas much a nullity as if in conflict 
with the most explicit constitutional inhibition. The situs of 
personal property for the purposes of taxation is therefore of 
the utmost importance in determining the limitations of the 
taxing power and the principles which should control the 
exercise of that power.’ He also refers to another maxim 
“ Mobilia Sequntur personam” and concludes that legislatures 
should adopt either the one or the other and that the comity of 


nations can be preserved only if there is a clear understanding: 


on this question. The English Income-tax Acts appear to have 
been based on the first of these principles. Lord Herschell in 
Colquhoun v. Brooke 1 at page 504 says “the Income-tax Acts 
however, themselves impose a territorial limit ; either that from 
which-the taxable income is derived must be situate in the United 
Kingdom or the person whose income is to be taxed must be 
resident there.’’, The same principle is traceable in the provi- 
sions of the Indian Income-tax Act. There is no reason for 


imputing to the Indian Legislature an intention to depart from 


the principle which has been so well recognised in England. 
One other observation preliminary to the examination of the 
Sections may be made, and that relates to the rule of con- 
struction of all Income-Tax enactments. In Partington 
v. The Attorney-General 2, Lord Cairns stated the rule 
thus :—“ As I understand the principle of all fiscal legisla- 
tion, itis this. If the person sought to be taxed comes 
within the letter of the law be must be taxed, however great the 
hardship may appear to the judicial mind to be. On the 
other hand, if the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of the law the subject is 
free, however apparently within the spirit of the law the case 
might otherwise appear to be. In other words, if there 
be admissible, in any statute, what is called an equitable 
construction certainly such a construction is not admissible 


in a taxing statute where you should simply adhere to 


- 1, (1689) 14 App. Cas. 498. 9. (1869) 4 E. L. 100, 
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the words of the statute.” In Coltness Iron Company v. Black }. 
Lord Blackburn stated the same rule somewhat differently. 


' The noble Lord said, ‘‘ No tax can be imposed on the subject 


without wordsin an Act of Parliament clearly showing an 
intention to lay a burden on him. But when that inténtion is 
sufficiently shown it is not open to speculate on what would be 
the fairest and most equitable mode of levying that tax.” Bear- 
ing the above two considerations in mind, the one which is a 
guide to the principle of legislation and the other which is a 
guide to the construction of the language of the statute, I shall 
proceed to examine the sections of Act VII of 1918 and see 
whether the contention of the Board Revenue is sustainable. 


It was not seriously disputed by the learned Advocate- 


General that S. 3 clause (1) isthe governing section in regard 


to Income-tax. The scheme of the Act seems to be this. There 
is first a general provision as to the locale of the income which 
is to be taxed. That is contained in S. 3, clause (1). There are 
two parts of that clause. The first part deals with income 
actually accruing or arising or received in British India, The 
second introduces a fiction by which certain incomes are 
deemed to have accrued, arisen or received in» British India. 
The same section in clause (2) gives various classes of income 
exempted from the payment of tax.’ Section 4 exempts agri- 
cultural income. In S. 5 an enumeration of the classes of in- 
come referred to in S. 3 clause (1) is made. Six categories are 
mentioned. From §. 6 up to S. 11 the mode of assessing income. 
from the various heads tabled in S. 5 is elaborated. The case 
we are dealing with comes under S. 9 to which I shall advert 
later on. Ss. 12 to 14 deal with exemptions of apeculiar char- 
acter. These sections exhaust Chap I. Chap. II deals with the 
deductions of assessment with which we are not concerned. 
Chap. III deals with the procedure for what is known as sum- 
mary assessment, with respect to a particular class of income. 
Then comes Chapter IV which was much commented upon 
during the argument. The scheme of this part of the Act is to 
amplify the principle stated in S. 3 clause (1). It is intended to 
affect two classes of persons—persons who are not sui juris but 
who are resident in British India and carry on business through 
an agent or guardian of the Court of Wards and persons sui 


——__— 


1. 6 App. Cas. p. 315. 
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juris who are not resident in British India but who conduct 
their business in ‘British India through an agente This is 
really another illustration of the second clause of S. 3 (1). It 
states a notional rule of law, the object aimed at being that 
‘the oWner of the income should not escape liability 
either because he is not suý juris or because he is not a resident 
in British India, provided he receives the benefit of transactions 
in British India through somebody who represents him. The 
other chapters of the Act are not material and I shall not deal 
with them. 

There is one section however on which a preliminary 
argument was addressed to us andit is as well that I should 
say a word about it. 


The reference was made under S. 51 to the High Court. 
It was not disputed that the reference was rendered necessary 
by the request of the assessee that in case the Board 
of Revenue did not agree with his view of the case, the matter 
should be placed before the High Court for their opinion. 
The learned Advocate-General contended that the Board of 
Revenue should have the right to begin the argument on the 
reference. Mr. Krishnaswamy Aiyar contended that his client, 
the assessee, was really in the position of the plaintiff and that 
he was entitled to begin. In my opinion the contention of 
the learned vakil for the assessee is right. It is his case that 
was referred and it was at his instance that the reference was 
made. It is he that challenged the action of the Board and 
although the latter has come from the Board of Revenue, it is 
as if he had preferred an appeal to the High Court against the 
conclusion of the Board of Revenue. In my opinion therefore, 
the Advocate-General as representing the Board was not 
entitled to be heard first. But this is only by the way. I now 
cume back to the discussion of the merits of the respective 
contentions. 


If my analysis of the Act is right, it follows that our answer 
must depend upon the meaning we attach to the words, ‘to all 
income from whatever source it is derived if it accrues or arises 
or is received in British India.’ Reading both parts of S. (1) 
together, the income should either actually or notionally accrue, 
arise or be received in British India. Various definitions of 
the words “accrues or arises” were placed before us. In Murray’s 
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Oxford Dictionary the words “accrues and arises,” are regard- 
ed as synenymous., In the Century Dictionary the word accrue 
is defined to mean “‘to become a present or enforceable right to 
demand.” Stroud defines “arising in the United. Kingdom” 
as “coming into the person’s hands in the United Kingdom.” 
To my mind, all these definitions contemplate actual receipt of 
income and not an income which may at any future time pass 
into the hands of the person resident in British India. Ina 


given year a particular sum of money may be remitted trom the 


foreign parts ; that income would be taxable. But if that is re- 
tained in the hands of the Agent for adjustment in the foreign 
country or for further employment there, can it be said 
that the income has accrued to the principal in British 
India ? The learned Advocate-General argued that the second 
part of S. 3 (1) made it clear that the income in the hands of 
the agent is income in the hands of the principal and he referred 
to S. 31 and 33 for this proposition. It seems to me that these 
two sections are inconsistent with the contention advanced, 
I have already referred to the -nature of these two 
sections. Now I shall examine S. 33 on which so much stress 
was laid by the Advocate-General, once again. There are two 


‘parts of it. One relates to “ profits or gains accruing or arising 


to such a person whether directly or-indirectly through or 
from any business connection in British India ;” (2) and the 
other to what “ shall be deemed to be income accruing or aris- 
ing within British India.’ The object of this section, as I 
understand it, is to observe the comity of nations which 
directs that all nations in enacting fiscal Jaws should as far as 
possible put a territorial limit to the Operation of the fiscal en- 
actment. In other words, they should only tax property in situ. 
It is with that object, this section enacts that the income which 
is transmittable to a person outside British India shall 
be deemed to be income arising in British India if the non- ` 
resident foreigner has business in British India and transacts 
that business in British India through an agent. The object is 
secured by taxing the income made in British India before it 
leaves British India. Whether this theory may not result in 
the imposition of double tax where the principal resides within 
the empire, but outside British India it is unnecessary for us to 
consider’: also whether it would not conflict with the laws of 


>e 
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other nations where the principal resides in a foreign territory. 
What is material is, that this section introduces a "fiction of 
law as regards non-resident principal, in order that income 
due to him may be regarded as accruing or arising in British 
India.* A significant omission by the legislature is almost fatal 
to the contention of the learned Advocate-General. Whereas 
the income received by an agent in British India on behalf of 
a foreign principal has been notionally described as income 
accruing or arising in British India, the converse, namely of 
income belonging to a resident principal which has been 
received out of British India by an agent is not similarly 
brought under a legal fiction. The obvious principle which 
guided the legislature was that the tax should be imposed only 
on what is actually received or made in British India. I must 
therefore hold that the learned Advocate-General’s contention 
that the second clause of S. 3 (1) affects the receipt of income 
by the agent in Saigon is not sustainable. 


Then it was attempted to argue that Section 9 is compre- 
hensive enough and it should not be fettered by reference to S. 3. 
I do not think this contention is admissible at all. I shall say 
only a few words on the meaning to be attached to the words 
“in any business carried on” in S. 9. But even supposing that 
we come to the conclusion that the principal residing in 
Kanadukathan was carrying on business in Saigon, it will still 
have to be established that the income accrued or arose in 
British India, if it is to be taxed. 


Now I shall deal with the contention put forward that the 
business was carried on in British India. The facts mentioned 
in the order of reference do not justify us in holding that the 
business in Saigon was controlled by the principal residing in 
Kanadukathan. As has been said in some cases there are not 
facts which would enable us to hold that the brain was in 
Kanadukathan which directed the operations in Saigon. Mr. 
Krishnaswamy Aiyar drew our attention to the difference bet- 
ween business being carried on and profits being received, as 
observed in San Paulo Ratiway Co., v. Carter 1. The language 
employed by some of the noble Lords in that case was very 
strongly relied on by the learned Advocate-General. The 
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observations of Lord Davey who subsequently explained the 
position in Comméssioners of Taxation v. Kirk 1 do not support 
the view that by giving general instructions the business is 
carried on in the country from which “these instruc- 
tions issue. Moreover, the facts in DeBeers Consolidated 
Mines, Limited v. Howe 2 and in Cesena Sulphur Company v. 
Nicholson 8 and in Mitchell v. Egyptian Hotels Limited 4 
were different from the facts on which we have been asked 
to give our opinion. I do not therefore think any good will 
be served by discussing these cases. In my opinion the 
facts to which our attention has been drawn are not specific 
enough to enable us to say that the business was really carried 
on in British India. There is only one other remark that need 
be made. It was elicited in the course of the argument that 
until the year 1914-or 1915 no income-tax was levied in res- 
pect of foreign trades of: principals residing in British India. 
The old Act of 1886 was repealed in 1918. So for about 30 
years at least, the executive Government in India did not levy 
income-tax upon business of this kind. Mr. Krishnaswamy 
Atyar relied on this practice and. quoted Commissioner for Spe- 
cial Purposes of the Income-taz v. Pemsel® and - Yewens v. 


‘Noakes © as enunciating that the practice under a repealed 


enactment can be looked into for construing the later enactment. 
Whatever may be the weight we may attach to it, it seems to 
me that Courts will not be acting wrongly in referring to the 
practice in construing the Act. However, I do not invoke the 
aid of this practice as in my opinion there is nothing in the 
Act which on the face of it imposes a duty upon income of 
this kind. As I started by saying that unless the words are 
clear, a fiscal enactment should not be construed as imposing 
a tax by implication, For these reasons I am of opinion that 


the assessee is not taxable, 


The Court :—We fix the assessee’s Vakil’s fee at Rs. 250; 
and his costs will be paid by Government within three months 


from this date. 


A. V. V. 
1. (1900) App. Uas. 588. 2. {1906) App Cas. p. 455 
3. (1876) 1 Ex. D. 428. 4, (1915) App. Oas. 1022, 


5. (1891) App. Cas. p. 581. 6. (1880) 6 Q. B. D. 530. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


+ 
PRESENT: —MR. JUSTICE KUMARASWAMI SASTRI. 


V. Santhanam Iyengar ... Petitioner. * 
e v, 
Srinivasaraghavan, minor by his mother and | 
next friend Ponnammal and others ... Respondents. 


Appallate Side Rules—Rule 42—Notice required by—Right to—Respondent who 
has been served with notice of appeal wha has not entered appearance but who has 
time to do so—Right of—Right to apply for setting aside ex parte order of amendment. 


A respondent, who has been served with notice of the appeal and who has not 
entered appearance in the appeal but still has tima to do so, is entitled to the 
notice prescribed by Rule 42 of the Appellate Side Rules and, when, an order allow- 
ing an amendment of the memorandum of appeal is made without notice to him, 
he is entitled to apply to set it aside. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to set 
aside the order dated 12th July 1918 in C. M. P. No. 1307 of 
1918 granting leave to file a memorandum of additional grounds 
and to amend memorandum of valuation in A.S. No.3L7 of 1917 
preferred to the High Court against the decree of the Court of 
the Subordinate Judge of Kumbakonam in O.S. No. 71 of 1917: 


K. S. Jayarama Aiyar for Petitioner. 


T. R. Ramachandra Aiyar P. R. Ramakrishna Aiyar and 
K. Bashyam for Respondents. 


The Court made the following 


Order:—This is an application to set aside the order passed 
by me on the 12th July 1918 allowing the appellants to file 
an additional ground of appeal and to amend the valuation of 
the appeal. Notice of the application to amend was not given 
to the 6th Respondent and the order was passed without hear- 
ing him. Order 4{-A R. 2, cl. 2 of the Code of Civil Proce- 
dure provides that unless otherwise ordered the period for res- 
pondent to enter appearance shall be 25 days from the service 
of notice upon him, and that, if he wants to appear and defend 
the appeal, he should enter appearance within that period. 
Rule 42 of the Appellate Side Rules provides that notice of an 
application to amend a memorandum of appeal should be given 
to all parties who have entered appearance. I do not think that 


— ay 


* C, M. P. No, 1799 of 1918. 93rd August, 1919, 
39 
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Rule 42 prevents a party who has not been served with the 
notice orf the greund that he has not entered appearance 
from applying to set aside the order passed exparte. If any 
penalty is attached for his not entering appearance within the 
time limited, that penalty can only arise when the period fixed 
for entering appearance has expired. It will be against all 
principles of equity to hold that a person should be punished 
for not entering appearance by losing his right to receive not- 
ice of all interlocutory applications, when such applications 
are made within the time limited for his entering appearance. 
In the present case, the applicant was declared a major on the 
27th March 1918 and he got notice of appeal in the usual 
course entitling him to enter appearance on the 8th July. The 
petition to amend the memorandum of appeal was filed on the 
27th April and no notice was sent to him, the appellant rely- 
ing on Rule 42 referred to above. 


I am of opinion that the 6th Respondent ought to have 
had notice of the application and that he is entitled to have the 
ex parte order set aside so far as he is concerned and to be heard 
on the merits. I accordingly set aside the order of the 12th 
July. 

As the pleadings and grounds of appeal have been printed, 
I think that the best thing to do will be to direct that the appli- 
cation for leave to file additional grounds and amend the 
valuation be posted before the bench hearing the appeal. The 
additional ground needs no additional printing, as the ground 
raises a pure question of law, and as the appeal is filed in forma 
pauperis, no delay need be caused by the amendment of the 
valuation. 

There will be thus no necessity for any adjournment of 
the appeal by reason of the petition being posted for hearing 
with it. Leave is granted to all parties to file such additional 
affidavits as they may consider necessary in one month. 

I make no order as to costs. 


A. S. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE MOORE. | l 


Idumba Parayan and others. ... Appellants" in the appeal and 
petitioners in ©. R. P. 
(Plaintiffs decree-holders 
and respondents in É. A. 
No. 735 of 1917 and peti- 
tioners in C. M. P. No. 16 

v. of 1918.) 
Pethi Reddi and others. ... Respondents in the appeal 
(Petitioners in E. A. No. 
736 of 1917 and defendants 

5 and 6.) 


Civil Procedure Code (V of 1908) O. 84 R. 8—Suit for partition—Alienes of 
joint family property smpleaded as a party defendani—Decree declaring alienation 
good to a certain amount and directing possession to be delivered to the Plaintiff on 
paying his share of the amount within a certain date—Decree to that extent one for 
redemption-—Power of court to enlarge time for payment. 

Where in a suit for partition the alienee of a portion of the joint family 
. properties was made @ party defendant, and the alienation was sought to be 
impeached as ‘not binding on the family, and the decree held that the alienation 
was binding upon the members of the family to the extent of about -Rs. 800 and 
odd and directed that the plaintifis do obtain possession of the properties in the 
possession of the alience atter paying a sum of Rs. 400 and odd within a day fixed, 
such portion of the decree is one for redemption in terms and in effect; and in the 
absence of a final decree to the effect, that in case the money is not paid within the 
time fixed the suit for possession shall stand dismissed, it is open to the Court to 
extend the time for paying ihe amount under the proviso to O. 84 R. 8 of the Civil 
Procedure Code. Moidin Kuppo v. Ponnuswami Pillai 1 considered. 


Appeal against the order of the Court of the Subordinate 
Judge of Coimbatore in A. S. No. 28 of 1918, preferred against 
the order of the Court of the Principal District Munsif’s of 
Erode in E. A. No. 735 of 1917 in E. P.R. No. 1090 of 
1917 (in O. S. No. 4 of 1915 on the file of the Additional 
District Munsif’s Court. of Erode) ; and . 


Petition under S. 115 of Act V of 1908 and S. 107 cl. 2 of 
the Government of India Act, praying the High Court to revise 
the order of the Court ofthe Principal District Munsif of Erode 
in C. M. P. No. 76 of 1918 in O. S. No. 4 of 1915 on the file 
of the Additional District Munsif’s Court of Erode. 





* A.A. A.O. No. 99 of 1918 and O. R.P. No. 6 of 1919. 8th October 1919, 
1. (1914)1 L. W. 882. 
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_ T. M. Krishnaswamy Aiyar and K. S. Ganapthy Aiyar for 

Appellant. 

C. V. Subrahmanya Aiyar for Respondent. 

The Court delivered the following 

Judgment :—The application for execution arose oait of a 
partition decree. Some ofthe members of the family sued their 
cO-parceners for partition and sought to set aside certain aliena- 
tions in favour of strangers. The decree gave the plaintiffs 
their share: The Court found that the alienation impeached 
was binding upon the members of the family to the extent of 
about Rs, 800 and odd and directed that the plaintiffs 


` do obtain possession of the property in the possession of the 


alienees after paying a sum of Rs. 400 and odd. In terms and 
in effect, this portion of the decree was one for redemption. 
The final decree does not however say that in case the money 
is not paid within the time fixed viz, 10-7-1916 the suit for 
possession of the property shall stand dismissed. Nor does it 
say that the right to recover possession on subsequent payment 
is barred to the plaintiffs. The plaintiffs did not pay the 
amount within the time stipulated. They subsequently applied 
for possession of the property after paying into Court the 
amount which was ordered to be paid. The Courts beiow have 
held that as the money was not paid within the time fixed 
the plaintiffs are not entitled to any further extension of 
time, and that they are not entitled to recover possession of 
the property. 


In the first instance on payment of the money ‘by the 
plaintiffs, they were put in possession. On an application 
made by the alienees to cancel that order for possession on 
the ground that the money was not paid in time, the District 
Munsif reversed his own order and ordered the plaintiffs to 
restore possession to the alienees. That order has been con- 
firmed by the lower appellate Court. It is against it that this 
Civil Miscellaneous Appeal has been presented. 


In our opinion, the application for extension of time 
ought to have been granted by the District Munsif. He 
quotes a large number of authorities beginning with Rama- 
swami Kone v. Sundara Kone 1 and says that he has no power 
to extend the time. What these decisions have laid down 
i. L L. R. 81 Maa a, 
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is that by the mere fact of confirmation of the decree by the 
appellate Court, further time is not ipso fagto given*for pay- 
ment of the money. They are not authorities for the position 
that the Munsif has no jurisdiction to extend time. Under 
O. 34 R. 8 last clause, the Court may upon good cause shown 
and upon such terms as it thinks ht, from time to time postpone 
the day fixed for payment. In Het Singh v. Tika Ram 4 where 
the decree directed that if money was not paid within a parti- 
cular time, the suit should stand dismissed, the learned Judges 
held that as there was no bar to redemption, time should be 
extended and that the decree did not work itself out. If we 
turn to the earlier portion of O. 34 R. 8, itis clear that until 
the defendant obtains an order debarring plaintiff from seeking 
redemption, the right to apply for further extension of time is 
not lost. In the picturesque language of Kekewich, J., in 
Collinson v. Jefferey? by the lapse of time fixed for payment, the 
action is not dead but isin a comotose condition ; it will be- 
come dead only when an order is obtained under O. 34 R. 8 
debarring plaintiff from redeeming. Till then it is alive and is 
capable of being revised. Under the last sentence of O. 34 R. 
8, courts have power to extend time for payment. We are 
therefore of opinion that the lower courts had jurisdiction and 
were not precluded, by the fact that the money was not paid 
within the time limited from extending the period for payment: 
There is one decision of this Court which on the face of 
it appears to be conclusive of the arguments advanced 
by the learned vakil for the appellants. In Moidin 
Kuppa v. Punnuswami Pillai 3 reference was made to Ss. 148 
and 151 of the Civil Procedure Code and it was pointed out 
that these sections have no bearing in regard to applications 
for extension of time under mortgage decree. Weare not ina 
position to ascertain what the exact language of the decretal 
order wasin that case. It may be thatthe order directed that 
if the money was not paid within the time limited, the right of 
redemption would become barred. If that had been specifi- 
cally mentioned in the decree no further application by the 
defendant to bar the right of redemption need have been 
made. The decree would have worked itself out and would 


1. I.L. BR. 84 All. 888, : 2. (1896) 1 Ch, 644. 
8. (1914)1L W. 882. 
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have prevented the Court from exercising its powers under 
the last clause of O, 34 R. 8. As we are notin a position to 
ascertain the facts on which that decision proceeded we do not 
regard it as conclusive of the present question. 


We have made these observations because the decree ap- 
pears to be one for redemption. Having regard to the language 
of the decree and also in view of the charge which the defen- 
dants obtained for a portion of the money which was held bi nd 
ing on the family, the decree in this case must be construed as 
above indicated. In that view, we hold, following Collinson v. 
Jefferey’ and Het Singh v. Tika Ram? that it was competent to. 
the District Munsif to extend the time and that there was no 
good cause for his reversing his original order. We must set 
aside the orders of both the lower Courts and dismiss the peti- 
tion for redelivery of the property made by the defendants. As 
the mistake has been largely due to the laches of the plaintiffs, 
we donot think that they are entitled to any costs. Each 
party will bear his own costs. The Civil Revision Petition is 
dismissed. No costs. 

C. A. S, E 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. JUSTIOg SPENCER AND MR. JUSTICE KRISHNAN. . 
Sena Yasim Sahib and another... Appellants* (Defendants 


I and 2). 
V. 


Kadur Ekambara Aiyar .. Respondent (Plaintiff.) 


Estoppel—Trustee~ Alienation of trust property in breach of trust—Suit by him 
to recover property on behalf of trust from bona fide purchaser—Maintainability. 

Held: the trustee of a temple, who, for his own private purposes, mortgages 
land which is afterwards sold in court auction at the instance of the mortgagee, can k 
sue on behalf of the temp!e to recover tre landlord’s interest, which was dedicated 
to the temple, and is noi estopped from setting up & claim against a bona fide 
purchaser for value that it is trust property. 

Syed Gulam Malu Sayib v. Nagammal 8 followed. 

Subbiah Chetty v- Mandleswar Katari 4 followed. 

Sri Ganesh Dharmidhar Maharaj Dev. v. Keshvarav Govind Kulgavakar 5 Jaga 
Mohini Dassse v. Mussammat Sookecmcney Dosses ® ret. to 

Gulsoon Ali v. Fida Ali’ Mahamaya Debi v. Haridas Haldar 8 distinguished. 





* 5, A. No. 1654 of 1918. 18th September, 1919, 
1. (1896) 1 Ch. 644. 2. (1912) I. L. R. 84 All. 888, 
8. (1896) 6 M. L. J. 270, 4, (1908) 19 M. L. J. 305, 

5. (1890) I. L. R. 15 B. 625. 6. 14 M. I, A. 289 at 308 

7. (1888) I. L. R. 6 A. 24. 8. (1934) I. L. R. 42 Cal. 455. 
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Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Chingleput in A. S. No. 6 
of 1918 (A. 5. No. 223 of 1917 on the file of the District 
Court of Chingleput) preferred against the decree of 
the Court of the Additional District Munsif of Chingleput in O. 
S. No. 51 of 1916 (O. S. No. 166 of 1915 on the file of the 
District Munsif’s Court Conjeevaram.) 


M. Govindarajulu Naidu and N. Rajagopalan for Appellants. 


V. Ramesam (Government Pleader), V. Suryanarayana and 
B. Satyanarayana for Respondents. 

The Court delivered the following 

Judgments :—Spencer, J.,—The point of law argued ‘in 
this second appeal is whether the trustee of a temple who him- 
self mortgaged land which was afterwards sold in court auction 
at the instance of the mortgagee, can sue on behalf of the temple 
to recover the landlord’s interest, which was dedicated to the 
temple by the trustee’s father, or whether, he is estopped from 
setting up a claim against a bona fide purchaser for value that 
it is trust property. The District Munsif found that he was es- 
topped and dismissed the suit. The Subordinate Judge in 
appeal reversed the District Muusif’s decree and gave the 
plaintiff a decree for possession of the melvaram interest. 

Estoppel in pais creates a personal disability attaching to 
an individual and his representative of denying the truth of a 
thing which he has led others by his acts or representations to 
believe to be true. 

If a trustee alisnates trust property for his own purposes 
he acts not as trustee but in breach or repudiation of his trust. 
Therefore, as Telang, J., in Sri Ganesh Dharmidahr Mahraj Dev 
v. Keshavrav Govind Kulgavakar 1 points out, the estoppel arising 
out of the conduct of the mortgagor in representing the trust 
property to be his own property works, not against succeeding 
trustees, but against the heirs of the alienor in his persenal ca- 
pacity. In Syed Gulam Nabi Sahib v, Nagammal 2 it was recog- 
nised that the right of suing for the recovery of possession of 
trust property wrongfully alienated was not confined to suc- 
ceeding trustees but might be exercised by the sarme trustee 
who made the alienation in order to set right the wrong done 
to the trust. 

1. (1890) I. D, R. 15 Bom, 625. “2, (1896) 6 M, L. J. 270. 
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That a man may act in one capacity when he makes are- 
presentatién that a willage is his private property and in another 
capacity when he claimsas trustee to recover the village as 
trust property of the idol is well illustrated by Subbiah Chetty v. 
Mandleswar Katari 1. I think that we should follow that decision 
and pronounce against the plea of estoppel in this case. As 
regards the decision in Mahamaya Debi v. Haridar Haldar 2 it 
seems to me that if a legal custom is found to exist whereby a 
shebait may transfer his turn of worship, the act of mortgaging 
his turn is not an act done by virtue of his trusteeship but 
one which he does in exercise of his private right of 
worship. In that way estoppel may arise in such cases, al- 
though itis noticeable that Beachcroft, J., who sat with Mooker- 
jee, J., preferred to preserve his opinion on the question of 
estoppel and to base his decision on the existence of a valid 
custom of transferability. 

At page 468 Mookerjee, J., first lays down the principle 
that a mortgagor cannot set up against his mortgagee the title 
of another person. He then extends this even to a case where 
the mortgagor is a trustee, acting in a public capacity and not 
for his own benefit, and he quotes an English decision as an 
authority for this proposition Deo v, Horne 3. The learned 
Judge in the next step proceeds on the strength of some 
American decisions to apply the same principle to cases where 
the irustee mortgages the trust property which he has no right 
to mortgage. With due respect I am not prepared on the 
strength of American authorities to follow him in the 
application of estoppel to cases where the trustee acts to the 
prejudice of the trust, especially after the recent warning ex- 
pressed by the Judicial Committee of the Privy Council against 
the danger of Courts in India allowing themselves to be guided 
by the ruling of foreign Courts. The appeal fails and is dis- 
missed with costs. 

Krishnan, J,—The only question raised in this second 
appeal is one of estoppel and it is raised on the following facts 
by the lower Appellate Court. 

The plaint land originally belonged to plaintiff's father 
Sellam Bhattar. He dedicated the melvaram right in it to the 


a a mama rr 


7. (1908) 19 M. L. J. 308, a, (1914) I. L. R. 42 Cal, 455. 
3. 3Q. B. 760 at 766. 
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Ekambaranatha Swami Idol in the Big Conjeevaram Temple for 
the performance of certain religious ceremonies and charities in 
that temple and directed that the eldest member of his family 
should be the trustee for the time being of the trust he created. 
He retained the kudivaram himself. On his death the pro- 
perty as well as the trusteeship passed to the plaintiff. Some- 
time thereafter plaintiff mortgaged the plaint land for his own 
private purposes to meet the expenses of his daughter’s marriage. 
In doing so he did not make any mention of the trust or 
reserve the melvaram right. Indeed it was his case in the 
Lower Courts that he mortgaged only the kudivaram right 
but the language of the mortgage deed being against that con- 
tention the Lower Courts have decided that he mortgaged the 
whole land and that finding is not now disputed. The mortgagee 
sued for sale of the land and got a decree and the land was 
sold in due course in Court-auction and was purchased by one 
Umamaheswaram Mudali. The defendants are transferees for 
value from. that purchaser. Plaintiff now sues as the trustee of 
the aforesaid trust for a declaration that he is entitled to the 
melvaram right in the land as such trustee and for the recovery 
on behalf of the trust the melvaram due for three years before 
suit. The learned Subordinate Judge finding the dedication 
proved held thatthe mortgage and the Court sale did not 
affect the rights of the idol and overruling the plea that 
plaintiff was estopped from suing for the melvaram right by his 
conduct in mortgaging the whole property as his own gave a 
decree as sued for. 

It isargued for the appellants that the question of estop- 
pel has been wrongly decided by the lower Appellate ` Court for 
it is contended that the estoppel arising against a mortgagor 
disputing the title he has himself granted will apply against 
plaintiff in whatever capacity he may sue. : 

Plaintiff is now suing solely as the trustee of the trust in 
favour of the idol for property in which he has no personal 
interest whatever. The suit is in effect on behalf of the idol 
by the trustee or manager, the plaintiff. That by dedication of 
the melvaram right to the idol it became the property of the 
idol is clear from the observation of their Lordships 
of the Privy Council .in Maharajah Shibaswaree Debia v. 
Muthoornath Acharjo 1. It is then difficuit to see how a personal 

7 1. (1869) 13 M. I. A. 270, 
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estoppel in pais arising against the plaintiff from his conduct 
can be pleaded in this suit or why the idol should be made 
to suffer for anything done by the plaintiff in his private 
capacity because he happens to be trustee at the time of the 
suit. It is conceded before us that in making the m8rtgage 
the plaintiff did not act in any way as the trustee of the endow- 
ment; he did not even mention the existence of the trust. It is 
also conceded that the plea of estoppel will not avail if the trust 
were represented by any other trustee. Should we then uphold 
the plea of estoppel in this case, a plea which is really more 
against the cestue que trust than against the plaintiff 
ashe is claiming no beneficial interest for himself in 
the suit melvaram, merely on account of what one may call the 
accident of plaintiff being the trustee ? I think the answer 
should be in the negative. 

A very similar plea of estoppel was raised before a Bench 
of this Court in Subbiah Chetty v. Mandleshwar Katkari 1 with 
only this difference that whereas here the plea is based on the 
act or conduct of the trustee, there it was based ona representa- 
tion made by the trustee, a difference which is not material 
regarding the applicability of the rule of estoppel under S. 115 
of the Evidence Act, and the learned Judges rejected the plea. 
Their observations on page 307 are very instructive on the 
question and seem to me to apply exactly to the facts of this 
case. 

A similar view was taken in another Bench of this 
Court in an earlier case in Syed Ghulam Nabi Sahib v. 


` Nagammal 2 where the right of a trustee who wrongfully alie- 


nated trust property to set right the wrong done by him to 
the trust by himself suing the alienee for recovering possession 
was recognised. It is true, as the learned counsel for the 
appellants points out, that the view taken in that case on another 
point, namely, that the alienee’s possession did not become ad- 
verse to the trust during the time the trustee who made the 
alienation continued in office has since been departed from. See 
Rajah of Palghat v.Raman Unni 3, But this instead of weakening 
the force of the decision on the first point has rather enhanced it; 
for it will bean anamoly if limitation by adverse possession 


1. (1908) 19 M. L. J. 800. Q.* (1896) 6 M, L. J. ayo. 
8- (1917) I.L R. 41 Mad. 4; 33 M. L. J. 26, 
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is allowed to run against the trust when the person represent- 
ing the trust is held to be estopped from suing for possession. 
The trust may thus lose the property by adverse possession 
without the trustee being able to prevent it. 

Otır attention was also drawn to certain observations of 
the Privy Council in the case of Jugeut Mohini Dassee v. Mus- 
sammat Sookee Money Dassee 1 “that a former abuse of trust, in 
another instance cannot be pleaded against a trustee who seeks 
to prevent a repetition of abuse.........and that the Court could 
not with any propriety say we will decline to protect the 
property and leave it exposed to further loss, and decline 
to make a declaration that it is trust property, merely because 
they would not trust the plaintiff with its administration.” 
Though, as pointed out by Mookerjee, J., in Sidhu Sahu v. Gopi 
Charan Das 2 this observation in terms applies only to a repeti- 
tion of an abuse of trust, I think itin effect supports the view 
that a trustee who is trying to set right the wrong he has done 
should not be prevented from doing so by any estoppel based on 
a former breach of trust by him, at any rate where he derives 
no personal benefit from his later action. Following the above 
rulings and particularly the reasoning adopted in the case in 
Subbiah Chetty v Mandleskwar Katkari ®, I would hold that the 
defendant’s plea of estoppel was rightly disallowed. 

The counsel for the appellants has however drawn our 
attention to the cases reported in Gulzar Alt v Fida Ali 4, Sidhu 
Sahu v Gopi Charan Das? and Mahamaya Debi v Haridas 
Haldar 5 which he contends support his argument that his plea 
of estoppel is good in spite of the fact that this suit is brought 
by the plaintiff as trustee. These cases will on examination be 
found to be clearly distinguishable from the present case. 

In the case in Gulzar Ali v Fida Ali 4, the facts show that 
the plaintiff Fida Ali had a very considerable beneficial in- 
terest in the suit property and that though he sued asa 
trustee he was trying to recover the property for himself. The 
learned Judges say in the opening sentence of their judgment 
“Fida Ali virtually asks us to allow him to take advantage of 
his own wrong and recover the land in suit? and they again 


a aaa aea 
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remark later ‘we make no remark with regard to the benefi- 
ciaries untler the trust as they, having made no effort to 
figure in the suit, do not appear to be interesting themselves 
in the matter,’ It is in these circumstances that the plea of 
estoppel was held good against the plaintiff and we *cannot 
therefore take that judgment as laying down generally as the 
appellant’s counsel urges that a trustee suing for trust proper- 
ty which he has mortgaged for his own private purpose is 
estopped from doing so irrespective of whether he has a 
beneficial interest in it or not. In the case before us as the 
trustee is suing entirely for the benefit of the trust and he is 
not attempting to take any advantage for himself it is clearly 
distinguishable from the case cited, which is thus of no help 
to the appellants. 

The two Calcutta cases cited in Sidhu Sahu v. Gopi 
Charan Das 1 and Mahamaya Debi v. Haridas Haldar 2, 
were both decided by the same Bench. In the former the 
question was whether a trustee can ignore an ekararnamah 
entered into by him as trustee with the defendants by which 
he recognised the right of certain others to intervene in the 
appointment and removal of the adhikari or trustee of the 
endowment. No question of estoppel like the one before us 
was raised in the case atall. The learned Judges were of 
opinion that the ekrdrnamah would be binding on the 
plaintiff trustee if it really bore the character of a deed 
executed for settlement of dispute even though his successor 
and the beneficiaries might not be pound thereby. The case 
has clearly no bearing on ‘the case before us. 

The next case cited Mahamaya Debi v. Haridas Haldar ?, 
seems at first sight to have some bearing on the question before 
us for Mr. Justice Mookerjee says in his judgment that the plea 
of estoppel against the mortgagor disputing the title he has him- 
self granted is a good plea even though the property mortgaged 
was trust property which he had no right to mortgage. This 
opinion must however I think be taken with the facts of the 
case before the learned Judge. The property morigaged there 
was the right of the mortgagor to perform certain turns of 
worship of ‘palas’ ina certain temple and to take the emolu- 
ments attached and the offerings made. The property was thus 

1. (1912) 181.0. 969 2, (1914) I. L. R. 42 Gal, 455, 
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property belonging to the Shebait or trustee personally and the 
beneficial enjoyment of it was in him and the mortgage was by 
him as Shebait. In these particulars the case differs materially 
from the case before us and could I think, therefore, be distin- 
guished*from it. It was also found in that case that the mort- 
gage objected to was really a valid one according to custom as 
it was made toa member of the family of Shebaits and Mr. 
Justice Beachcroft based his judgment entirely on that ground. 
The question of estoppel therefore really did not arise in thecase 
and as Mr. Justice Mookerjee’s opinion on that question does 
not affect the present case it is unnecessary to examine it fully 
or to consider whether it should be followed. The real ques- 
tion in such cases as those in Calcutta is whether the rule that 
a man should not be allowed to plead against his own deed 
and to deny the truth of a declaration, act or omission of his 
which another man has believed and acted upon to his disad- 
vantage should prevail against the rule thata trustee cannot 
transfer his office of trusteeship or vary the terms of it. There 
is a conflict of opinion in that High Court as to the answer to 
that question. See Srimati Mallika Dasi v. Ratnamani Chakar- 
varti? and the two cases quoted above. I reserve my opinion 
on it in the circumstances. , 

The authorities quoted for the appellants therefore do not 
affect the view I have already expressed. ‘The plea of estoppel 
must thus be disallowed in the circumstances of this case and 
as that is the only plea raised before us in the second appeal, 
the second appeal must be dismissed with costs. 


By Court. The Memo of objections is not pressed and 
is dismissed with costs. 


A.S. V. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR,JUSTICE SPENCER AND MR. JUSTICE KRISHNAN. 


Agnihotram Jagannadha Charyulu ... Appellant* (Plaintiff.) 
v. 


Sri Raja Bommadevara Satya- Respondenis (Defendants). 
narayana Varaprasada Rao 
Bahadur, and another. 


Madras Estates Land Act, Ss. 111, 118, 124, 131 and 182— Sale of ryoi’s holding 
for arrears of rent—Sale if;can be set aside for material irregularity and fraud— 
Civil Procedure Code, O. 21, R. 90, provisions of, if applicable—Suié by purchaser for 
declaration of invalidity of order setting aside the sale, if maintainable. 


A ryot’s holding was sold for arrears of rent due to the landlord, under Ss. 111 
and 118 of the Estates Land Act and purchased by the plaintif. No application 
was made to set aside the sale under S. 181 of the Act. Nevertheless the Collector 
acting on the application of the landholder set aside the sale on the ground of 
material irregularity in conducting the sale and consequent logs to the landholder 
and directed a resale. Plaintifi thereupon brought a suit in the civil court fora 
declaration that the order of the Collector cetting aside the sale was without 
jurisdiction and inoperative as against him. The Courts below dismissed the suit 


ag barred by O.,21, R. 92 (8) of the Civil Procedure Oode. 


Held, (1) that the provisions of 0. 21 R 90 of the Civil Procedure Code did 
not apply to the summary sale of a ryot’s holding for arrears of rent without a 
decree being obtained therefor ; 


(2). that the only way in which sucha sale could be set aside was by an 
application under 8, 131 of the Estates Land Act ; 


(3). that the order of the Collector setting aside the sale and direoting a re- 
salo was wlira vires; and ' 


(4). that the Civil Court'had jurisdiction to grant a declaration declaring 
the invalidity of the Collector’s order. 


Chidambaram Pillai v. Muthammal 1 Referred to. 
Second appeal against the decree of the Court of the 
Temporary Subordinate Judge of Masulipatam, Kistna District 
in A. S.No. 29 of 1918 preferred against the decree of the court 


of the District Munsif of Avanigadda at Masulipatam in O. S. 
No. 54 of 1916. 


P. Nagabhushanam for Appellant. 

V. Ramesam for Respondents. 

The Court delivered the following 

Judgments :—Spencer, J.—The appellant, who purchased 
the holding of a ryot ata sale held under the provisions of 
Chapter VI of the Madras Estates Land Act (Madras Act I of 
1908) brought this suit to have it declared that the order of the 
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Deputy Collector setting aside the sale for irregularities in the 
issue of notice, ona motion made by the landholder who 
brought the holding to sale, was ultra vires and void. The 
suit was instituted in an ordinary Civil Court. The District 
Munsif*who tried the suit held that as a Judge of a Civil Court 
he had jurisdiction to entertain it, but that no suit lay in con- 
sequence of the provisions of Order 21 Rule 92 (8) Civil 
Procedure Code. The Sub-Judge, who heard the appeal agreed 
with him on the point that the suit was not maintainable, and 
held -that it was also barred by the rule of res judicata. I have 
no doubt that they were both wrong on this point. 

If the Deputy Collector had held a sale of the ryot’s 
property in execution ofa decree for rent passed by himself 
or by some other Collector in a suit instituted under 


‘Article 8 of Part A of the Schedule to the Act, the provi- 


sions of the Civil Procedure Code relating to the execution 
of decrees, including rules 90 and 92o0f Order XXI, would 
by the force of S. 192 of Act I of 1908 have become 
applicable to this case, so far as Section 132 allowed 
it. But when summary proceedings are taken for the re- 
covery of rent by the sale of the ryot’s interest in the 


land under the provisions of S. 111 and the following sections, . 


the Collector has only to follow strictly the specific procedure 
laid down in the Act for the recovery of arrears without having 
recourse to a suit. Under that procedure itis not provided 
that a Collector may set aside a sale on account of irregular- 
ties. A sale may be postponed under S. 121 or stopped by 
offering the amount due for arrears under §. 122; but when 
once it is knocked down, the sale becomes final, and unless the 
defaulting ryot or some one else interested, deposits the amount 
of the arrears and the costs of the sale together with 5 per cent 
of the price within 30 days and so gets the sale set aside under 
5.131, it is imperative for the Collector to grant the pur- 
chaser a certificate of sale under S. 124. The same 
was the case under the former Rent Recovery Act (See S. 35 of 
Act VIII of 1865). There is no provision in either Act for sales 
being confirmed. Under the former Rent Act it was expressly 
declared in S. 36 that no irregularity in-publishing or conduc- 
ting a sale of moveable property would vitiate such a sale, but 
this was not the case with sales of defaulter’s haldings although 
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the same rules for conducting such sales were made applicable 
by S. 40,¢and it was held in Nathu Achalai Ayyangar v. Partha- 
savathy Pillai 1 thata suit would lie in the Civil Courts to 
question the propriety of a sale of immoveable property under 
the Act and to have it set aside for irregularities. Do?atsamy 
Pillay v. Muthuswamy Moopan 2, was an instance of sucha 
suit brought to a Civil Court. 

Since the passing of the present Act it. has been held that 
a defaulter can sue in the Civil Courts to have it declared that 
the sale of his holding was void for fraud or irregularity in the 
conduct of the sale. See Chidambaram Pillai v, Muthammal ® 
and Gouse Mohideen Sahib v. Muthialu Chettiar +. 

When the prevailing law was that enacted by Act VIII of 
1865 a purchaser could have brought a suit such as the present 
to declare that the Deputy Collector had no power to set aside a 
sale once completed (See Velli Periaya Mira v. Modin Padsha 5) 
and in this respect too the enactment of Act I of 1908 has 
not effected any alteration in the law. 

There being no other substantial objection to the plain- 
tiff succeeding in this suit, the decrees of the lower courts are 
reversed and the plaintiff will be given a declaratory decree as 
prayed for with costs throughout from Ist defendant, 

Krishnan, J:—The lower courts have dismissed the plain- 
tiff’s suit as barred by Order 21 rule 92 Cl. (3) C, P. C. (Act V 
of 1908) and hence this Second Appeal by him. 

He purchased the 2nd defendant’s father’s holding at a 
rent sale held under S. 118 of the Estates Land Act when sold 
in public auction for arrears of rent due by the latter as 
a ryot to his landholder, the Ist defendant, who is the proprie- 
tor of the South Vallur Estate. The Revenue Inspector who 
was appointed as the Selling Officer under S. 116 of that Act 
accepted the plaintiff's bid and knocked down the property to 
him and received payment of the sale price as provided for in 


_S. 123. No application was mide for setting aside the sale 


under S. 131. Nevertheless the Deputy Collector, acting on a 

petition putin by the 1st defendant's manager which alleged 

certain irregularities in the conduct of the sale and consequent 
1. (1881) I. L. R. 3 Mad. 114 2, (1903) 1. L. R. 27 M. 94 


3. (1914) I. L. R. 88 M. 1042 4, (1914) M. W. N. 55. 
6, (1886) I. L. R. 9 M. 832. 
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loss by the holding being sold for a grossly inadequate price, 
set aside the sale and directed a resale. A review petition by 
the plaintiff was rejected after hearing the parties and the 
original order was confirmed. 

Phaintiff has brought the present suitto have it declared 
that his purchase was a valid one and that the order setting 
it aside aud directing a resale was without jurisdiction and 
null and void and not binding on him. 


In making his order the Deputy Collector purported to act 
under Order 21 Rule 90 C. P. C. read with section 192 of the 
Estates Land Act. The lower courts have supported this view 
and it is thus necessary to examine these provisions to see if 
that view is correct. 

S. 192, Estates Land Act, no doubt makes rules 90 and 92 
applicable to proceedings under the Act for the corresponding 
Ss.311, 312 and 314 of the old Code are not excepted sections in 
S. 192 Cl. (a). To decide the question as to what proceedings 
in particular they apply and whether they apply to the rent sale 
proceedings before us, we must examine the language of those 
rules themselves. Now if we turn to rule 90 we find that it ap- 
plies only to cases where immoveable property has been sold in 
“execution of a decree; the rule therefore cannot be applied 
except to such sales, as its language precludes its application to 
sales in general even though made through court officers. 
The difficulty in applying this rule to the rent sale before 
us is that it was not made in execution of any decree at 
all. An examination of sections 111 to 134 of the Estates Land 
Act which deal with such rent sales does not disclose anything 
in the nature of a decree being passed; there is no adjudication 
by the Collector of any rights of the parties. Neither the sale 
of a holding nor that of property distrained under section 96, 
Estates Land Act can with any justification be held to be a sale 
in execution of a decree. It seems therefore to be clear that rule 
90 cannot be applied to such sales. 

It was suggested that this view would nullify the effect of 
the application of rule 90 to proceedings under the Estates 
Land Act. Thatis notso, because the rule would apply to 
sales in execution, for example, of rent decrees passed by the 
Revenue Courts. 

91 
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If rule 90 does not apply, rule 92 also cannot apply and 
the bar pleaded to the present suit under cl. (3) of the latter 
Section fails. j 

It is conceded that no section of the Estates Land Act 
taken by itself gives the Deputy Collector power to set aside 
the sale of a holding for any irregularity. In the case of sale of 
distrained property Ss. 103 and 104 make some provision for 
ordering a resale for certain irregularities mentioned in the latter 
section. But no such provision exists in the case of sales of 
holdings. In fact the language of S. 124 seems to preclude the 
idea of the sale of a holding being set aside for irregularity, for 
under cl. (2) thereof the Collector is bound to grant a certifi- 
cate of sale to the purchaser when the purchase money is paid 
under S. 128 save in the sole instance of an application under 
S. 131 having been made and granted. S.131 deals only with 
an application to set aside the sale of a holding on payment of 
the amount specified in the proclamation of sale and costs to 
the landholder less any amount paid to him subsequently, and 
5 per cent of the purchase money to the purchaser; it is similar 
in character to rule 89 of Order 21 C. P. ©. That section 
has nothing to do with cases of irregularity in publishing 
and conducting sales. If we turn to Schedule B to the Estates 
Land Act which mentions the various applications that can be 
made under the Act we find that it makes no mention of any 
application to set aside the sale of a holding for any irregularity 
the only applications referred to therein in this connection 
being applications under Ss. 114, 131 and 133. See Nos. 18, 19 
and 20 of that schedule. It seems therefore that the legislature 


- did not contemplate applications based on irregularities lo set 


aside rent sales of holdings. 


It cannot be argued that the sale remained incomplete till 
the Deputy Collector decided whether the bid of the highest 
bidder should be accepted or not: for under Ss. 118 to 123 of 
the Estates Eand Act that duty seems to be cast on the selling 
officer, 

It seems therefore impossible to avoid the conclusion 
that the Deputy Collector had no power to set aside the sale 
to the plaintiff as he did and his action in doing so was ultra 
vires, In these circumstances it is conceded that the Civil 
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Court had jurisdiction to give a declaration declaring the inva- 
lidity of the order and the validity of the „plain tfffès purchase. 
See Chidambaram Pillat v. Muthammal 1 where. also the order 
was found to be without jurisdiction. The suggestion that on 
the aove view a person who has suffered loss on account of 
irregularity or fraud in the conduct of a rent sale of a holding 
will be left without a suitable remedy is, even if ıt is correct 
about which I express no opinion, not one we can take into 
consideration in deciding the question before us as our deci- 
sion must depend entirely on the provisions of the law as we 
find it. 

It was finally argued that without gettting a sale certificate 
under section 124 of the Estates Land Act plaintiff is not 
entitled to a declaration of his title to the land. But that is 
not the declaration he is claiming. His prayer is to declare 
that his purchase is valid and that the order setting it aside 
is invalid. Such a declaration cannot be treated as a futile 
one as the Revenue authorities will no doubt act according to 
it when produced to them:and give plaintiff a sale certificate 
and possession of the land as required by S. 124. 

No objection having been raised in this suit to the validity 
of the plaintiff's purchase on the merits and it not being ex- 
plained how plaintiffs suit is barred by limitation though an 
issue was raised on the point as additional issue No. 5 and the 
Deputy Collector's order setting aside his purchase being found 
to be ultra vires, we must-give him the declaration he has asked 
for in the plaint. 

The decrees of the lower Courts must therefore be reversed 
and plaintiff's suit decreed as prayed for with costs throughout 


against the 1st defendant. 
A.V. V. 





— a i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE MOORE. 


The Firm of A M. Mylappa Chettiar ... Appellant” (Plaintiff.) 
by Partners of the Firm of that | j 


name. 
v. 


Aga Mirza Mohamed Shirazee, ... Respondent (Defendant) 
-~ Managing proprietor of the 
Firm of that name. 


Civil Proceduce Code, S. 20 (c)—Cause of action—c. i. f. Contract for sale of 
goods=—=-Breach—Claim for damages—Forum—Place of offer, what is—Offer and 
quotation, distinction between~-Contract arising out of correspondence—Consiruction. 

Plaintiff sued the defendant inthe Court of the Subordinate Judge of 
Negapatam for damages for breach of ac. i. f contract to supply timber 
The facts were that the plaintiff, a trader at Negapatam, offered to buy timber from 
the defendant at Mandalay who accepted the offer. Under the terms of the contract 
the defendant shipped the timber from time to time at Mandalay, took the bills of 
lading in his own name and drew from a bank at Mandalay such sums of money 
as were due to him (defendant) in respect of the timber shipped, by handing over the 
bills of lading to the bank who in their turn passed it on to the plaintiff through 
another bank with whom plaintiff had dealings. The defendants made default in 
sending the timber as agreed and the plaintiff instituted the present suit fo: 
damages. The defendant pleaded want of jurisdiction in the Negapatam Court 
to try the suit. 

Held, on the facts, that no part of the cause of action for the suit arose af 
Negapatam and that the Negapatam Court had no jurisdiction to try the case. 

Nature and incidents of ac. i. £ Contract discussed. 

Stephens and Co. v. Anerbach! Clemens Horst and Co. v. Biddel Brothers 2 
Aynold Karberg and Co.v. Green Jourdain and Co.8 Maubre Saccharine and 
Oo. v. Corn Products and Co. 4 Referred to 

A quotation submitted by a trader as the basis of a possibla order from cus- 
tomers is distinct from an offer to sell, which if accepted, creates a contract for 
the breach of which damages may be recovered. 

Boyers v. Duke, © Harvey v. Facey 6 Relied on. 

A contract is conoluded as soon as all the essential terms are settled though the 
formal documents have yət to be executed. Ifa contract has fo ba made out from 
the correspondence between the parties, the whole of tha correspondence must be 
taken into consideration in determining whether there was a completed contract. 

Perry v. Suffields Ltd., 7 Referred io. 

Hussey v. Horne Payne 8 distinguished. 


*A A. O. No. 67 of 1919. 8th October 1919, 


1. (1908) 2K B. 161, 2. (1912) A. ©. 18. 

8. 111915) 2 K. B. 879. 4. (1919) 1 K. B. 198. 

"5, (1905) 2 Jr. Rep. 617. 6. (1898) A.C. 552. 

7. (1916) 2 Ch. 187. 8. (1879L. R. 4 A.C. 311. 
S e 
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| Having regard to the provisions of 8. 4 of the Indian Contract act, an offer is 
- made not at the place from which it is sent but at the place where it reaches the 
acceptor. d 


Green v. Beach 1, Clarke Brothers v Knowles 2 Relied on. 

Appeal against the order of the . Court of the Temporary 
Subordinate Judge at Tanjore dated 31st October 1918 in 
Original Suit No. 9 of 1917. 

T. R. Venkatarama Sastri and S. Subramanya Aiyar for 
Appellant. 

T. V. Muthukrishna Aiyar and T. N. Seshachalia Aiyar 
for Respondent, 

The Court delivered the following 

Judgment:—The questions argued before us have practi- 
cally no Indian authority behind them. Even the English 
authorities are not quite consistent with each other as we 
shall presently show. Before dealing with the points of law 
the facts should be briefly stated. The suit was by the con- 
signee of timber in Negapatam against the consignor residing 
in Mandalay, The plaint in paragraph 9 says:—“ As the price 
of goods contracted for were rising andruled very high at the 
end of 1913 and also during 1914 defendant had wantonly 
withheld supplying the balance.” The cause of action is said 
to have arisen on the date of the breach of contract, on the 
Ist of January 1914, It might therefore be taken that the suit 
in terms is one for non-delivery of goods agreed to be supplied. 
The contract wasa c.i. f. contract. The first negotiation 
began with a letter from the Agent of the Bank of Madras 
in Negapatam to the plaintiff in which the Agent says that the 
defendant has asked him the names of reliable firms in Nega- 
patam with whom timber dealings can be carried on. This 
is Exhibit N dated the 28th of August 1912. Thereupon the 
the plaintiff put himself in direct communication with 
the defendant. He wrote Ex. I on the 29th of August 1912 in 
which he made certain enquiries. He asked for samples and 
promised “if your quality be suitable for us, we shall order a 
large quantity.” As regards finance, this is the note in the letter: 
“Please take Bank draft to Madras Bank on seven days sight,” 
to which the defendant replied by Ex. XXXII dated the 
15th of September 1912. He gives the quotation per ton and 


1. 8 Exch. Cag. 208. 2, (1918) 1 K. B. 228, 
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states “Payment to be arranged in Mandalay, that is, on produc- _ 
tion of bills of lading and bill ihe amount to be paid to me here 
without deduction and this can be arranged through the Bank of 
Madras.” This letter makes it clear that the defendant demurred 
to the presentation of the bill in Madras and to receiving pay“ 
ment here. The plaintiff answered that letter on the 23rd of 
September 1912 by Exhibit II. He says that he accepts the 
quotation and adds: “wire us as soon as your shipment be 
ready and we shall arrange for Mandalay National Bank for 
money through Madras Bank.’ By this letter the plaintiff 
accepted the condition of the defendant that the money should 
be paid in Mandalay and agreed to constitute the National Bank 
to be the agent of the Madras Bank for payment of that money. 
On the 7th October 1912 defendant wrote to plaintiff that it is 

unnecessary to send any sample and concluded in these words : 
“I shall therefore be obliged if you will kindly send mean 
order for say one hundred tons which I shall be very pleased to 
execute promptly.” This letter shows that after quotations and 
after preliminary discussion it was agreed that the order should 

come from the plaintiff. Thereupon plaintiff wrote Exhibit 
III on the 16th October 1912 in which he asked for further 

information. Ex. IV is a telegram making further enquiries in 
which reference is made to Ex. III. Ex. V is a telegram from 

the defendant in which the information sought for in Ex IV is 

given. Then comes Ex. XXV dated 28th October 1912 in 

which defendant wires to plaintiff: “Yours 25th. I quote 
Rs. 63 per ton subject immediately reply letter follows.” To 
this plaintiff replied on the same day by wire: ‘“ Accepted 
your 28th telegram.” The contention of Mr. Venkatarama 

Sastriar for the plaintiff is that Ex. A concluded the contract 

and was an acceptance by the plaintiff of an offer made by the 

defendant from Mandalay. We might at once say that 

having regard to the apparent educational qualifications of 
the draftsman of the letters and of the telegram between the 
parties and to the imperfect knowledge which these men pos- 
sessed of the value of technical and legal language, no impor- 
tance should be attached to the words ‘‘offer’’ and ‘‘acceptance” 
which are to be found in the various letters and telegrams 
which passed between the parties. Both the learned vakils at 
one time or other laid stress on these words. We are clear 
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that what we have to see is notthe use of these words but 
who in substance made the offer and who acceptedethe offer. 
So far in our opinion Ex. XXXV from the defendant must sim- 
ply be regarded as a quotation and that the offer was what was 
contained in Ex. A, The correspondence that followed these two 
telegrams makes that position fairly clear. By Ex. VI dated the 
29th October 1912, the plaintiff wrote to the defendant :—We 
are in receipt of your telegram of the 28th instant, our telegram 
of yesterday might bave reached you. * * * We request you 
to send us acceptance form for 600 tons Mandalay scantlings.” 
This was after Exhibit A. Then there was Ex. G from the defen- 
dant to the plaintiff in which reference is made to the various 
correspondence that passed and it says: “I shall be obliged if 
you will kindly arrange with your Bankers to open a credit 
with the National Bank of India, Limited, in my favour so 
that I may draw on you demand drafts with shipping docu- 
ments attached and receive payment without any deduction on 
presentation of my bills as is being done now.” Towards the 
end the letter says :—“ I shall be glad to have your order as 
to the particular sizes required so that I may start cutting as 
soon as I hear from you.” So notwithstanding Exs. XXXV and 
A, the plaintiff wanted to have the acceptance form and the 
defendant wants to have the order from the plaintiff. This 
was on the bth November 1912. This letter was apparently 
written before Ex. XXXVI had reached the defendant 
for we find in Ex. XXXVI the defendant wrote again on 
the 21st of November in which he says: “I subjoin an 
acceptance for six hundred tons as desired by you.” Then the 
form of acceptance was enclosed. As regards this letter there is 
one thing to be said. It refers to a telegram from the defen- 
dant to the plaintiff which apparently has not been produced. 
Then plaintiff wrote to the defendant Ex. XLIX dated the 
30th November 1912 in which he acknowledges the accpetance 
form and gives the measurement of the scantlings for 300 tons. 
This is followed by another letter from plaintiff to thé defen- 
dant dated the 13th March 1912 in which he says: “As soon 
as the shipments of the sizes be ready please wire us and we 
shall arrange for the Bank advice.” Another letter of the 41st 
gives further particulars and asks for a telegram from the de- 
fendant. This ts Ex. X dated the 3lst December 1912. On 
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the 12th January 1913 the defendant wrote to the plaintiff 
Ex. XXVII “My shipment be made in time according to my 
arranagement with you and I am waiting to hear from 
the Bank that a credit has been opened by you in my favour.” 
On this the plaintiff gave a bond of indemnity Ex. J dgted the 
20th of January 1913, to the Bank of Madras for Rs. 12,000. 
Ex. B. is the telegram of the 2ist January 1913 from the 
plaintiff to the defendant informing the latter that account, for 
Rs. 12000, has been opened in the National Bank. Ex. XLVII 
dated the 28th of January 1913 is an intimation .by the Nat- 
ional Bank to the defendant that the Bank has been authorised 
“to purchase your 3 days’ sight drafts on A. M. Mylappa 
Chetty with full shipping and Insurance documents in respect 
of timber to the extent of Rs. 12,000. The credit shall remain 
in force till Z0th of April 1913.” These documents practically 
conclude what is known of the first of the three contracts 
entered into between the plaintiff and the defendant. The 
documents relating to the second contract are Exs. XX, XXII 
and V and those relating to the third contract, Exs. 28, 45, 29, 
46 and 30. They do not differ materially from the documents 
discussed. The questions in this state of correspondence are: 
(1) Who was the proposer and who was the acceptor: (2) 
Where did the cause of action arise, in Mandalay or in Nega- 
patam : and (3) Did any portion of the cause of action arise in 
Negapatam ? 

We shall now proceed to answer these questions with refer- 
ence to the correspondence above set out and with special refer- 
ence to the principles laid down as to ihe construction of C.I.F. 
contracts. On the facts our conclusion is that the plaintiff was 
the person who made the offer and that the defendant was the 
acceptor. This conclusion is supported by Boyers v. Duket cited 
by the learned vakil for the respondent. That case is practically 
on all fours with the present case. Lord O’ Brien L. C. J. and 
Madden, J.; point out that an invitation to offer should not be 
confused with the offer itself, and that quotations given indi- 
cating the value of articles to be supplied should not be regard- 
ed as offer. Lord O’ Brien L. C. J. at page 622 referring to the 
reply from the consignee says : “In my opinion itis not the 
acceptance of an offer because the letter to which it was a reply 


1. (1905) 2Ir Rep. 617, 
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was a quotation and not an offer.” Mr. Justice Madden 
puts the matter very clearly. He says: “A quotation might 
be so expressed as to amount to an offer to provide a definite 
article or to doa certain work, ata definite price. But the 
ideas of quotation and an offer to sell, are radically different. 
The difference is well illustrated by the case of Harvey v. Facey 1. 
“The principle on which this case was: decided applies with 
greater force to mercantile transactions than to an application 
for a statement of the price of a single parcel of land. Itisa 
matter of common knowledge that quotations of price are 
scattered broadcast among possible customers. ae ae 
The catalogue has probably reached many collectors. The 
order of only one can be honoured. » « . . Whole. 
Sale dealers have .not in stock an unlimited supply of 
the articles the prices of which they quote to the public at 
large. . . . . Transactions of the kind under considera- 
tion are intelligble and businesslike, if we bear in mind the 
distinction between a quotation, submitted as the basis of a 
possible order, and an offer to sell which, if accepted, creates a 
contract for the breach of which damages may be recovered. In 
my opinion, adealeror manufacturer by furnishing a quotation 
invites an offer which will be honoured or not according to the 
exigencies of his business. ” In Harvey v. Facey 2, Lord Morris 
in delivering the judgment of the Judicial Committee said :— 
“Their Lordships are of opinion that the mere statement of 
the lowest price at which the vendor would sel] contains no 
implied contract to sell at that price to the person making the 
enquiry. ” The learned vakil for the appellant contended that 
a contract is concluded when all the essential terms are settled 
and not when the formal document is executed. We accept this 
proposition. The decision in Perry v. Suffields Limited 3 isa 
direct authority in favour of it, and we see no reason to think 
that the decision in Hussey v. Horne Payne £ isin any way incon- 
sistent with that decision. In the latter case it was laid down that 
for a contract depending upon correspondence the whole corres- 
pondence should be read and not particular portions of the series, 
It wasan action for specific performance of a contract for sale of 
land. Some letters passed between the parties, and it was 


1. (1898) L. R. A. C. 652 2. (1893) A, C., 522, 566. 
8. (1916) L. R, 2 Ch. 187. 4, (1879) 44.6. 811, 
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contended that the first two letters had settled the terms and 
there was a concluded bargain. Lord Selbourne said in that 
case: “It appears to me that no such contract ought to be 
held established, even by letters which would otherwise be 
sufficient for the purpose, if it is clear, upon the facts, that 
there were other conditions of the antecedent contract beyond 
and besides those expressed in the letters, which were still 
in astate of negotiation only, and without the settlement of 
which the parties had no idea of concluding any agreement.” 
What was said in Perry v. Suffields Lid. 11s that where every- 
thing essential has been settled, the mere fact that a formal 
document had to be drawn up would not render the contract 
incomplete. Refering to 4 A. C. 311, Lord Cozens Hardy M. R. 
says: “In those circumstances the House of Lords held that 
it was a fallacy to say that the letters concluded the whole 
agreement because it appeared from the allegations in the 
statement of claim itself that there were terms, namely, that 
the purchase money should be paid by instalments, the 
amount of such instalments and the periods at which they 
should be payable, which had not been settled between the 
parties at that date.” Then the learned M.R. says, “Mere arran- 
gements which in the ordinary course of business are left to 
the legal advisers to settle, such as the date for the completion, 
are subsequent matters which do not prevent the two letters 
constituting a concluded agreement.’ The other two learned 
Lord Justices expressed the same opinion. T herefore if we are 
persuaded on the date of Ex. A all the main terms of the cont- 
r-ct were settled, we would have held that that document conclu- 
ded the contract. But the acceptance form was only sent later 
on. The place of payment which is a very important item and 
which had been a subject of difference of opinion between the 
parties was settled only subsequently, and the exact offer itself 
and the exact quantity required were only settled later on. 
Therefore we are of opinion that the plaintiff was the person 
who made the offer and that the contract was not concluded 
when Ex. A was sent. 

Mr. Venkatarama Sastriar contended that even if the plain- 
tiff should be regarded as the proposer, the cause of action must 
be taken to have arisen at the place where the offer was made, 
7 9168) Rohe, SS 
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namely, in Negapatam and relied upon the recent judgment of 
the learned Chief Justice and Sadasiva Aiya», J., in O.S.A. No. 
43 of 1919. The facts of that case are different from the present, 
Further the decisions relied onin that case were considered 
and distinguished in Clarke Brothers v. Knowles 1 which was not 
referred to in the judgment of the learned Chief Justice. In 
this latter case Lush, J. says: “ The material question is not 
where the offer was sent from but where it was made, and the 
making of the offer is proved by showing that it was received.” 
No doubt where the plaintiff and the defendant are in the same 
place the offer could be communicated at once and would be 
received at the place from which it emanates. That was what 
happened in Green v. Beach 2. But where the acceptor resides in 
a different place it is when the offer reaches him that there 
can be a complete offer. The Indian Contract Act by section 4 
makes the position very clear. It says: ‘The communication 
of a proposal is complete when it comes to the knowledge of 
the person to whom it is made,’ Therefore until a proposal 
is received there is no offer. We do not think that the learned 
Chief Justice in the unreported case relied on, intended to lay 
down that the place from which the offer is sent furnishes a 
venue for a suit, even though the acceptor resides elsewhere. 


The next point for consideration is whether any part of 
the cause of action arose in N egapatam. The course of dealing 
was this. The plaintiff in Negapatam made the offer. The 
defendant in Mandalay accepted it. He prepared scantlings 
and put down on board a ship which was properly neither the 
plaintiff's nor the defendant’s. He then made out a bill of lading 
in his own name. By delivering the Bill of lading he drew from 
the National Bank the sum of money, which was due to him 
according to his estimate. The National Bank transmitted the 
Bill of Lading to the Bank of Madras which in its turn passed 
it on to the plaintiff. Very learned arguments were addressed 
to us on both the sides on the question whether in these cir- 
cumstances a part of the cause of action did not arise in Nega- 
patam. Mr. Muthukrishna Aiyar for the respondent strongly 
relied upon Crozier Stephens and Co. v. Anerbach 3 for the 
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‘position that the whole cause of action arose in Mandalay, 


That undoubtedly i$ a direct decision. In that case some goods 
were sold under c. i.f. contract by a foreigner to a purchaser 
in England who paid the price in exchange for th¢ bill of 
lading. But on the goods arriving in England the purchaser 
after examination refused to accept them on the ground that 
they were not according to the contract. He brought a suit 
for breach of contract in England against the foreigner. 
The Court of Appeal held that no part of the cause of action 
arose in England. Vaughan Williams, L. J., said : “ For myself; 
I cannot see that it makes any difference whether the action 
is for non-delivery or for delivering goods not according to 
the quality stipulated for in the contract; in either case, the time 
and place of delivery are the time when and the place where the 
vendor delivers the goods on board ship,it being admitted that 
the property in the goods passes to the purchaser at the moment 
of delivery on board and that they are at the purchaser's risk 
throughout the voyage.” Farwell, L. J., said: “ In the present 
case the alleged breach was in Hamburg, where the defendant 
shipped the wrong sort of aluminium and the issue of the writ 
and the leave tu serve the notice of the writ out of the jurisdic- 
tion must be discharged.” If this case stood alone it would 
be conclusive of the present case. But the decision in Bid- 
dell Brothers v.E Clemens Horst Company! which went up in appeai 
and is reported in the same volume at page 934 which was 
ultimately concluded in the House of Lords in Clemens Horst 
Co., v. Biddell Brothers? appears on its face to be not quite 
consistent with the view taken by Vaugham Williams, L.J., and 
Farwell, L. J., in Biddell Brothers v. Clemens Horst Company. 1 
The contract was for the sale of hops ‘‘to be shipped to Sunder- 
land, provided that the buyer shall pay for the said hops at the 
rate of 90 sh. per 1121 lbs c.i.f. to London, Liverpool or 
Hull, terms net cash.” Justice Hamilton held “ that the seller 
was entitled to payment against shipping documents upon 
the delivery of the hops on board ship at the port of shipment, 
and that the buyer had the right of rejection, if they were found 
upon examination not to be in conformity with the contract. 
Crozier Stephens £ Co.v. Anerbachg was quoted in argument, But 
1. (1911) I. K. B. 214. 2. (1912) AC page 18. 
3. (1908) 2 K. B. 161 
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we do not find the learned Judge making any reference to it in, 


his judgment. In appeal the judgment of Hamilton, J., was re- 
versed by Vaugham Williams, L. J., and Farwell, L. J. But 
Kennedy, L. J., was for affirming it. It must be remembered 
that thé first two Lord Justices decided Crozier Stephens Co v. 
Anerbachi. Before the Court of Appeal also that case was quoted 
although in the judgment of the learned Lord Justice there is 
no reference to it. We must refer to a sentence or two in the 
judgment of Kennedy, L.J., because it was that judgment 
that was ultimately upheld by the House of Lords. He 
says in page 956: “The bill of lading in law and in fact 
represent the goods. Possession of the bill of lading places the 
goods at the dispoal ot the purchaser. “A cargo at sea,” 
says Bowen, L.J.,in Sanders v. Maclean while in the hands of the 
carrier, is necessarily incapable of physical delivery. During 
the period of transit and voyage, the bill of lading by the law 
merchant is universally recognised as its symbol and the indor- 
sement and the delivery of the bill of lading operates as a 
symbolical delivery of the cargo. Property in the goods passes 
by such indorsement and delivery of the bill of lading, when- 
ever it is the intention of the parties that the property should 
pass, just as under similar circumstances the property would 
pass by an actual delivery of the goods.” It is not necessary 
to quote further from this judgment: The House of Lords 
confirmed it. In E. Clemens Horst Company.v. Biddell Brothers 2 
Lord Chancellor Earl Loreborn says “ Now, section 28 of the 
Sale of Goods Act says in effect that payment is to be against 
delivery. Accordingly we are supplied by general law an ans- 
wer to the question where this cash is to be paid. But where 
is the delivery of goods which are on board ship? That may 
be quite a different thing from delivery of goods on shore. 


The answer is that delivery of the bill of lading when the goods. 


are at sea can be treated as delivery of the goods themselves, 
this law being so old that I think it is quite uunecessary to refer 
to authority for it.” This case establishes this proposition that 
a mere delivery at the port to the shipping company is not 
sufficient to pass the goods. Itis the delivery of the bill of 
lading that has that effect. On that proposition it may be said 


mw 
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that the performance of the contract is to be in the place where 
the bill of lading is delivered. Under the Indian Law that would - 
be a place where the cause of action in part arises because 
S.17 of Act XIV of 1882 Explanation ILI'clause (3) states: —“the 
cause of action would arise in the place where in performance 
of the contract any money to which the suit relates was express- 
ly or impliedly payable.” S. 20 clause (£) of the New Code says 
‘Every suit shall be instituted in a court where the cause of 
action wholly or in part, arises.” Whether one agrees with the 
suggestion that S. 20 of the Act of 1908 gives extended jurisdic- 
tion and is wider than S. 17 of the old Code or not, there can 
be no doubt that the new section is not restrictive of the right 
of suit. Therefore if it is held that the place where money is 
payable on the bill of lading is the place where the contract is 
to be performed and if we come to the conclusion in this case 
that it was in Negapatam that the Bill of Lading was really 
tendered for payment,following Clemens Horst Company v.Biddell 
Bréthers $ we would hold that the cause of action arose in 
Negapatam. Before expressing our final view upon that ques» 
tion we may as well deal with a decision quoted by Mr. 
Venkatrama Sastriar namely Arnold Karberg Company v. Green 
Jourdin and Co. 2 which is also a case dealing with c. i. f. 
contracts. Scrutton, J., says “ I understand the effect of those 
judgments (refering to Mirabila v. The Imperial Ottoman Bank ® 
and some other cases) to be that where the seller by taking the 
bills of lading in his own name or to hisown order has reserved 
the jus disponendi or power of dealing wrth the goods, the 
property does not pass on shipment, but is vested in the 
vendor until he receives payment from the buyer in exchange 
for the documents of title. On appeal from the judgment of 
Scrutton J, it was held in Arnold Kerburg Coy. v. Blythe Green 
Jourdain and Co.% Theodorand Sehneider and Co. v. Burgeit 
Newsmum.4 that a c.i. f. contract is a contract for the sale of 
goods to be performed by the delivery of documents. The view of 
Scrutton, J., that the contract itself is asale of documents relat- 
ing to goods and not a sale of goods did not find favour with 
the court of appeal. In a subsequent case Manbre Saccharine 
Company v. Corn Products Coy.6 McCardie, J., in referring to the 


3, 8 Wxch Div, 164. 4, (1916) 1K.B 495. 
5. (1919) 1 K, B. 198 at page 203. 
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judgment of Scrutton, f., and of the Court of Appeal says: “ For 
in reality, as J have said, the obligation ofthe vendor is to 
deliver documents rather than goods, to transfer symbols rather 
than physical property represented thereby. If the vendor fulfills 
his contract by shipping the appropriate goods in the appropri- 
ate manner under a proper contract of carriage, and if he also 
obtains the proper documents for tender to the purchaser, I am 
unable to see how the rights or duties of either party are affected 
by the loss of ship or goods, or by knowledge of such loss by 
the vendor, prior to actual tender of the documents.” In the 
opinion of the learned Judge in the last mentioned case the 
loss of goods or the loss of the ship would not, in the least, 
affect the obligations of the parties. Therefore, it seems to us, if 
we may say so with respect, that the decision in Crozier Stephens 
& Co. v. Anerbach 1 is not quite reconcileable with all these 
subsequent cases. 

Now the question is, was the plaintitff entitled to a tender 
of the bill of lading at Negapatam and did defendant's rights to 
money arise in Negapatam on such tender ? It seems to us that 
upon this matter the correspondence to which we have already 
referred andthe course of business agreed to between the 
parties make it clear that the plaintiff did not stipulate for a 
tender of the bill of lading in Negapatam. The bill of lading 
was made in the consignor’s name and’ was according to arran- 
gement deliverable to the National Bank, Mandalay. Vide Ex. 
XXXII. As we pointed out early in our judgment the National 
Bank were simply the agents of the Madras Bank. The whole 
money was paid to the consignor in Mandalay. The Bank of 
Madras and the National Bank were respectively the agents of 
the plaintiff for the receipt of the bill of lading and for the 
payment of the money in Mandalay. Through their agency the 
defendant received the money at Mandalay. That was the stipu- 
Jation which the defendant insisted upon and that was the 
stipulation which was finally acceded to. Therefore it seems 
to us that the cases beginning with Biddell Brothers v. Clemens 
Horst Co.,2do not cover the present case. We base our 
judgment not upon the decision of Crozier Stephens £ Co., 
v. Anerbach 1 but on the observations in subsequent cases 
wherein it is pointed’ out that the delivery of the bill of 

1. (1908) 2 K. B. 161. 2. (1911) 1 K. B. 214. 
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lading is delivery of the goods. According to our construction 
of the correspondence, that delivery was to be made to the 
plaintiff's. agent at Mandalay and the duty of paying for the bill 
of lading was entrusted to the plaintiff’s agent at Mandalay. 
Consequently the performance of the contract did not become 
due in Negapatam. For these reasons we are of Opinion that 
no part of the cause of action arose 'in Negapatam and that 
the conclusion of the Subordinate Judge is right. This appeal 


should be dismissed with costs. 
A. V. V. 


PRIVY COUNCIL. 
PRESENT :—VISCOUNT HALDANE, LORD BUCKMASTER, 
LORD DUNEDIN AND LORD SHAW. 
[On appeal from the High Court of Judicature at Madras] 


Secretary of State for India in Council ... Appellant.” 
v. 
Maharaja of Bobbili ... Respondent. 


Land law of Madras—Madras irrigation cess—easement—enagagement with the 
Government—Forfeiture by Government of servient estate—Whether it affects ease- 
ment— Madras Irrigation Cess Acts, 1865 and 1900 (Madras Acis ViI of 1865 and 


F of 1900) s. 1. l 
When the Government of India forfeits an estate, the Crown takes that estate 


tanium et fale as it stood in the subject against whom the forfeiture is exercised ; 
it takes it therefore subject to all existing easements. 


Hence where # zemindar had an easement to irrigate bis estate frea from an 
artificial channel passing through the estate of kis neighbour, and Government 


forfeited the neighbour's estate for rebellion : 

Held, that the Zemindar had an “engagement with the Government’ within 
the meaning of Madras Acts VII of 1865 and V of 1900, and therefore was not 
liable to pay the irrigation cess imposed under the Acts. 

Kandukuri Balasurya Rao v. Secretary of State! discussed. 

Appeal from a decree of the Madras High Cout, affirming 
a decree of the District Judge of Vizagapatam. 


The respondent sued for refund of cess levied upon him in 1907 
under Madras Irrigation Act VII of 1865 and paid under protest, and 
for a declaration that he was entitled to use the water for irrigating his 
village of Narayanapuram free of cess. He alleged, inter alia, 

(a) that the irrigation channel in question was constructed more 
than a century ago by the Zemindar of Palkonda, an estate since for- 
feited by Government. 


~; P, O. App. No. 155 of 1917. May 20 22 and July 11, 1919, 
1. (1917) 441. A. 166. 
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(b) that his land had ever since been irrigated from it and that 
he and his predecessor in title had from time to time repaired the chan- 
.nel and constructed sluices to it at their own expense. 

(c) that he was entitled to the irrigation of his lands from the 
channel,free of charge as a riparian proprietor and by virtue of long 
user, custom, Prescription and easement, and according to an under- 
standing and agreement, between his predecessors in title and the then 
Zemindars of Palkonda and (since the Palkonda estate was forfeited 
and became the property of Government) between his predecessors in 
title and himself on the one hand and the Government on the other. 


By his written statement appellant pleaded that both the river and 
channel was the absolute property of Government and were a Govern- 
ment source of irrigation: he denied the understanding or agreement 
and the right by user, custom, prescription or easement alleged : and he 
claimed to be entitled to levy water rate upon all lands in the suit 
village, on which a second wet crop was now raised, in excess of the 
Permanent settlement wet area. 


The District Judge at first held it unnecessary to decide the issue 
whether the river in question (the Suvarnamukhi) belonged to Govern- 
ment, and that the only question was whether Government was enti- 
tled to levy cess for water taken ‘from the channel: that the channel 
was constructed by the Palkonda Zemindar between 1690 and 1780, 
and now belonged to Government: that as the channel was an artificial 
one, the plaintiff could have no right based on riparian ownership: 
and that no such custom as alleged by plaintiff was proved. He 
found however the following facts in plaintiff's favour : 

(1) that in 1814 the Palkonda Zemindar admitted the right of 
plaintiff's predecessor to irrigate his land from the channel through 
five sluices. 

(2) That in 1865,1901 and 1903 Government had recognised 
respondent’s right to irrigate his lands from the channel, and had al- 
lowed him to construct masonry sluices at his own expense, and that 
the Government had done nothing to improve the supply since the 
forfeiture in 1833 : 

(3) that no charge was levied by Government till 1907. 

From these facts he inferred a grant or agreement by the Palkonda 
Zemindar, by which Government were bound, as they could only 
succeed tothe Zemindar’s title to the channel subject to existing 
rights. He therefore decreed the suit. 


On appeal the Madras High Court (Sir Arnold White, C. J. and 
Oldfield J.) remanded the case to the trial Judge for finding upon the 


issue-whether:the Suvarnumukhi river belonged to Government and 
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the following further questions (1) whether the 160 acres in respect of 
which the Government claim the right to levy water-cess were at the 
time of the permanent settlement taken into account as wet land for. 
the purposes of the settlement. (2) whether subsequently to the per 
manent settlement there has been an engagement with the ,Govern- 
ment under which the plaintiff has become entitled to irrigation free of 
of separate charge as regards these 160 acres. 

The District Judge found that the river belonged to Govern- 
ment (1) that the lands in question were not irrigated until after 
the permanent settlement : (2) that after the permanent settlement 
there was “an implied agreement by Government to supply the 
plaintiff with water from the channel as before the forfeiture of the 
Palkonda zemindari’, and he further held that the Government 
engaged that this should be free of any separate charge. 

These last two findings were considered by the same Bench of the 
Madras High Court. As to (1) Oldfield, J» after examining the evi- 
dence at length, concurred with the trial Judge : as to (2) he held that 
even assuming a grant or undertaking by the Palkonda zemindars; no 
“ engagement with the Government could be inferred. Sir Arnold 
White, C. J, expressed some doubt as to (1) but was not prepared to 
differ from the finding thereon. As to (2) he held that even assuming 
that the obligation to supply water, originally incumbent on the 
Palkonda zemindar, devolved upon Government, it did not follow that 
Government was not entitled to levy a tax for the use of the water : 
he therefore, by a different process of reasoning, agreed with Oldfield, ° 
J „ that there was no “engagement with the Government’ excluding 
the cess. But the question whether the river from which the channel 
took off was a Government river still remained: the finding on that 
issue came beforea different Bench of the High Court, consisting of 
Sir J. Wallis, C. J., and Seshagiri Aiyar, J, and these learned Judges 
agreed that as the banks and bed of the river did not belong to the 
Government until below the point at which the channel took off, the 
river itself was not a river belonging to the Government within the 
meaning of the Act. On this ground they affirmed tbe decree in 
plaintiff's favour passed by the District Judge. 

On this appeal 

Sir Erle Richards, K.C. and Kenworthy Brown for appellant: 
The words “ river, stream, channel, tank or work ” in S. 1 of the Act 
are disjunctive: it is not necessary that the river from which the 
channel takes off should belong to Government: itis enough that 
the channel does. The ownership of the channel passed to Govern- 
ment on the forfeiture in 1833. Unless-therefore there was an “en- 
gagement with the Government’ within the meaning of the proviso 


Y 
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the cess was properly levied- The High Court having held there was P.O. 
not should have allowed the appeal. Z ` The 
The High Court have rightly held there was no “engagement ” gma 7 
within the Act. Suchan engagement cannot arise out of user sub- India 
sequen to the permanent settlement. That question was left open Maharaja of 
when in Kandukuri Balasurya Row v. Secretary of Siate lit was | = Bobbili. 


held that an engagement arises out of the permanent settlement of 

lands then irrigated: The imposition ofa cess in this case is not in 

breach of any engagement with the Government made at the time of l 
the permanent settlement, and since that time there has been nothing 

in the nature of a bilateral transaction between the owners of the 

land and Government from which an agreement can be implied. The 

question upon the proviso is not one of proprietary right or of ease- 

ment, but of engagement of contract whether there is a contractual 

tight to have the water free of cess. The Proviso does not purport to 

Preserve all existing rights. 


Upjohn, K. C., Sir W. Gerth, K. C., and Parikh for respondent 
were not called on. 


y Their Lordships’ judgment was -delivered (July 11, 1919) 
y 
Lord Shaw:—This is an appeal against a decree of the High Lord Shaw. 

Court of Madras dated the 27th October, 1915, which affirmed 
a decree of the District Judge of Vizagapatam, dated the 9th 
December 1909. The suit was brought by the Maharaja of 
Bobbili, viz., the present respondent, for the refund of a sum 
levied under the Madras Irrigation Cess Act (VII of 1865), and 
paid under protest and for a declaration that he was entitled 
to use the water from a certain channel for irrigation of the 
village of Narayanapuram, free of the cess. 


The respondent was the owner of a village called Narayana- 
puram in the district’of Vizagapatam. For upwards of a century 
the lands of this village have been irrigated by the water of the 
Suvarnamukhi river flowing through an artificial channel known 
as the Sakarapalli channel. The river runs through the respon- 
dent’s estate (amongst others), and its banks and bed in its 
course through that estate admittedly belong to him. 

The history of the facts may be stated in one or two 
sentences. The Suvarnamukhi river rises in zamindari land and 
flows through zamindari land up to the suit village of Narayana- 
puram. From this river a channel was constructed by a 
— (1997) BR. 440. A, 166, 
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zamindar of Palkonda, no doubt for irrigation purposes. 
Apparently in order to obtain a suitable flow, the river had to 
be tapped at a point considerably above the Palkonda lands, 
and the river being so tapped the channel proceeded therefrom 
through the lands of inter alios the predecessor of the *present 
Maharaja, who is the respondent. 


z` The Trial Judge is of opinion that the channel was proba- 
bly constructed somewhere between 1690 and 1780. The 
evidence is not clear as to the exact date at which certain 
sluices, four of which still remain, were constructed from the 
channel for the purpose of irrigating the respondent's lands. 


. The Courts below have come to the conclusion that the irriga- 


tion of the village is not proved to have taken place prior to 
the permanent settlement of the year 1801, notwithstanding the 
fact that, as already stated, the Trial Judge is of opinion that 
the channel itself was constructed many years earlier. It is 
unnecessary for the Board to enter upon the question whether 
a conclusion of this kind, which is more of the nature of a 
conjecture with regard to the probabilities of an obscure 
situation, could be classed as a concurrent finding of fact pre- 
cluding a different finding here ; but their Lordships must not 
be held as acceding to the view, founded upon the state of the 
permanent settlement record, that the absence of express notice 
of the sources of water supply, warrants the conclusion that 
such a supply—from the channel admittedly in existence then 
and for many years before—was not furnished to the respond- 


ent’s lands, 


As to the state of matters at the beginning of the 19th 
century, heir Lordships agree with the view of the District 


Judge when he says :— 

“ The plaintiff relies upon Exhibit O as showing thatin 1814 the zamindar 
admitted the right of plaintiff's predecessor to irrigate his lands from the channel 
through five punathas (sluices). There oan be no doubt about this. This docu- 
ment was proved as Exhibit IV, in the connected suit O. S. No. 13 of 1906 on be- 
half of the defendant. Its existence was then probably not known to the plaintiff 
as it was only produced for the first time at the hearing of O. 8. No. 13 of 1906. 
Tt shows conclusively that while the Palkonda zamindars own the channel, ithe 
plaintiff's right to irrigate hig Narayanapuram laods through five Pumnatha was 
admitted and recognised and that no labour or contribution was provided by the 
village for repairing the channel, The oral evidence shows that the zamindar 
plaintiff is in fact only enjoying four punathas now.”’ 
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Two outstanding facts accordingly appear with regard to 
the irrigation of the property, namely that for over ab least one 
hundred years it has been enjoyed as matter of right ; secondly, 
that no pecuniary return was made therefor. In short the case 
appeass to be the simple one, viz. —that for land given as part of 
the channel artificially constructed for irrigation purposes,a right 
to draw off water as it passed was conferred upon the respon- 
dent’s predecessors and himself, and that that right has been 
enjoyed by them ever since. It is in these circumstances that the 
question arises whether the respondent is liable to pay an irriga- 
tion cess in virtue of the Madras Act No. VII of 1865,as amended 
by Madras Act V of 1900. No claim therefor in respect of these 
lands was made until the year 1907. Payment was made under 
protest, and the present suit to determine liability was instituted. 

The case depends upon the proper construction to be put 
upon the Act referred to. Its preamble is not without impor- 


tance :— 
‘Whereas, in several districts of the Madras Presidency, large expenditure out 


of government funds has been, and is still being, incurred in the construction and 
improvement of works of irrigation and draihage, to the great advantage of the 
country and of proprietors and tenants of land : and whereas it is right and proper 
that a fit return should, in all cages alike, be made to government on account of 
the increased profits derivable from lands irrigated by such works ; it is enacted as 


follows ;—’’ 
_ So far as the preamble goes, the Act would not appear to 


be directed against lands such as those of the respondent ; for 
it is admitted that no works oraction of the government have 
either created or increased the supply of water to his lands. It 
is nevertheless true, as was indicated by Lord Parker in his 
judgment in Kandukuri Balasurya Row and another v. The 
Secretary of State for India in Council! that 8. 1 of the Amending 
Act makes operative provisions somewhat in excess of the 
apparent ambit of the preamble. If so, the section must 
govern. 

It is in the following terms :— - 

Ss. land 4 of the Madras Act VII of 1865 .. ., 
shall be read and construed as if at the time of the passing of 
the said Act there were and had been inserted in lieu of the 
said sections the following, viz. 


‘* (a) Whenever water is supplied or used for purposes of irrigation from any 
river, stream, channel, tank or work belonging to, or constructed by government, 


and algo. 
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“ (b) Whenever water by direot or indirect flow or by percolation or drainage 
from any sucp river, stream, channel, tank or work from or.through adjoining land 
irrigates any land undec 8ulfivation or flows iuto a reservoir and is thereafter used 
for irrigating any land under cultivation, andin the opinion of the Collector, 
subject fio the control of the Board of Revenue and on the government, such Irriga- 
tion is beneficial to, and sufficient for the requirements oi the crop on such land, 


“jt shall be lawful for the government to levy at pleasure on the land so 
irrigated a separate cess for such water, and the government may prescribe the 
rules under which, and the rate at which, such water-cess as aforesaid shall be 
levied and alter or amend the same from time to time. 


Provided that where a zamindar or inamdar or any other description of 


Jandholder not holding under ryotwari settlement is by virtue of engagements with 
the government entitled to irrigation free of separate charge, «no cess under this 
Act shall be imposed for water supplied to the extent of this right and no more.” 


. The respondent’s position is that of a zamindar not hold- 
ing under “ ryoatwari settlement’; he is, therefore, a person 
directly pointed to by the proviso just cited, and in view of the 
history of the Jands as already sketched, the question is at once 
raised as to whether this zamindar is “by virtue of engagements 
with the government” entitled to irrigation free of separate 
charge. Jf he is, then no cesg is leviable in respect thereof; nor 
would any cess have been leviable under the Act of 1865 as un- 
amended: for by S. 4 of the Act of 1865 there is a similar pro- 
viso of exemption. The reason of such a proviso is not far to 
seek. The government was contemplating irrigation works, and 
along with these the financing of those operations ; and the pre- 
amble indicates not obscurely that the financing was to be met by 
way of a fit return to government on accountof the increased 
profits which would be derivable from lands irrigated by such 
government works. If, however, in consequence of other ° 
arrangements, or, as section 1 puts it, “engagements,” the irriga- 
tion had been accomplished and financed apart from expendi- 
ture under the-statute, then those lands should stand free from 
the statutory cess. 

The question accordingly in the present case is whether 
there are such “engagements with the government.” On this 
question there was a sharp division of opinion in the Courts 
below, and itis necessary to state how it is that the govern- 
ment’s claim to be owner of the channel arises. In the year 1833 
the Palkonda zamindar rebelled against the government. His 
jands were in consequence forfeited to the Crown. As already 
stated, the artificial’ channel was at that time constructed and 
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the irrigation as a system applicable to the lands of Bobbili was 
in full operation. No attempt was made by, the government of 
the day to change the footing upon which. the irrigation rights 
were enjoyed or to assert any right in the Crown as owner of the 
serviert tenement of Palkonda which would lessen or interfere 
with the continued enjoyment of the easement by the respond- 
ent’s predecessors as of right and without exaction or charge. 

What was the nature of this right of easement ? It was to 
receive and utilise for irrigation purposes from an artificial chan- 
nel a supply of watter. It is, of course, in accord with legal 
theory that such a right of easement is created by grant, but it is 
also sound law that a grant of such aright is presumed from long 
possession, although the actual transaction of making such a 
grant cannot be discovered or proved. The present case is accor- 
dingly in no way singular in this respect, that the acts of parties 
over along course of years point to the enjoyment of an 
easement founded upona grant by the owner of the servient 
to the owner of the dominant tenement. 


Upon the facts of the present case it appears to be clearly 
established that for about fifty years, namely, from 1814 till 
1865, when the Act was passed, the owners of Palkonda and 
the zamindar of Bobbili stood in the position of having, the 
one a servient, and the other a dominant tenement, with the 
unchallenged enjoyment of the easement of water supply as 
stated. Had the question now in suit accordingly arisen in the 
year 1864, there seems little reason to doubt that the right of 
the respondent would have been settled upon that footing. 


But the matter does not end there. The Act of 1865 was 
passed, and for forty-two years the same state of matters was 
continued. Had this suit been raised in the year 1866 instead 
of 1907, a serious question would still even then have arisen, 
namely, whether the words in the section “ engagements with 
the government” did not require a construction inclusive of 
engagements with the government or its predecessors in title, 
as only by sucha construction could justice be done to the 
manifest intention to reserve as against water cess those who 
had already been furnished with their own water supply. 


The position is strengthened by the further lapse of time 
and, in their Lordships’ view, the government must stand 
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committed to the transactions which they have accepted as 
binding parties for a period of between eighty and ninety years, 
during which (including forty years since the Act was passed) the 
zamindari of Bobbili has been enjoyed without any question 
that the zamindar held under a tenure which gave him the 
benefit of the proviso tn the statute. 

This view is in no way in conflict with the view of Lord 
Parker in the case referred to. On the contrary, it appears to 
be supported by certain passages in that judgment. His Lord- 
ship refers to the permanent settlement in the Madras Presi- 
dency under which the government granted to the zamindars 
“a permanent property in their land for all time to come, and 
would fix for ever a moderate assessment of public revenue on 
such lands the amount of which should never be liable to be 
increased under any circumstances”; and he adds: ‘ Under 
these circumstances the government could not impose a cess 
for the use of water the right to use which was appurtenant to 
the land in respect cf which the jumma was payable without in 
fact, if not in name, increasing the amount of such jumma, 
and thus committing a breach of the obligation undertaken at 
the time of the permanent settlement.” With regard to the 
actual question in the present case, judgment was expressly , 
reserved. Referring to the difficulties which arise in the 
construction of the Act and the fact that the levy is made on 
the basis of the area irrigated, irrespective of profits, Lord 
Parker said: “ If in order to avoid this result reliance were 
placed on the first proviso, the question would arise whether it 
were possible to imply some engagement with the government 
arising out of the naturalor prescriptive right of the riparian 
owner.” l 


That question so reserved is the point now in issue. In 
their Lordship’s opinion such an engagement should be implied 
in the circumstances already set out. The predecessors of the 
respondent were using the water as of right when the servient 
zamindari was forfeited to the Crown in 1833 ; with the own- 
ers of that zamindari they had, to use the general term emplo- 
yedin the statute, a good “engagement” :in taking the 
servient estate, this engagement accompanied the transaction, 
and the engagement was thereafter with the Crown. In short, 
the forfeiture could not operate against a dominant and unfor- 
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feited zamindari. With acquisition by forfeiture the 
Crown became bound to take the forfeited estate, tanium 
et tale as it stood in the subject who had rebefled, that is to say, 
to respect the rights and in particular the easements enjoyed by 
others. Otherwise the scope of ihe forfeiture would be extended: 
pro tanio it would fall upon innocent and loyal subjects. 

This is sufficient for disposal of the appeal. The case was 
unfortunately much delayed owing to various causes not suffici- 
ently explained. Time also was occupied by a remit for enqui- 
ries in regard to the ownership of the river itself from which the 
water was drawn by the channel, While their Lordships’ do 
not differ trom the conclusion upon that topic arrived at by the 
High Court, they are of opinion that the case should be deter- 
mined on the simpler ground above stated. In their Lordships’ 
opinion the Crown has failed to establish the liability of the 
respondent. 


Their Lordships will humbly advise His Majesty that the 
appeal be dismissed, with costs. 


Solicitor for Appellant :—The Solicitor, India Office. 


Solicitor for Respondent :—Douglas Grant. 
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Aliyasanthana fanii aininn Right of member—Natnre of 


Aliyasantana Law—Ejman Duit for removal of — Declaration of unfit- 
nasa of anadravan—Grounds for exclusion — Managameni entrusted b 


junior member —dJurisdiction of Court. - i et 


Tn a guit for removal of the ejman of an: Aliyasantana family it is 
competent to tha court, on a proper case being made out, not only to ra- 
move the gjman but also to declare the unfitness of the senior anandzavan 
to sueceed to the managment of the family: and put his junior in manage, 


ment. Moral unfitness is as good a reason for exclusion from management’. 


as mental or physical deficiencies. - 

Pir Krishnan,J.—the power of the Court baci remove 2 Karnavan ip based. 
on the theory that tha inatitution of the kamavanship.. in a terwad ia in- 
tended forthe benefit of the tarwadand the continuance of the karnavan is 
dependent on a proper discharge by him of his obligations to the family. 
When he fails to do his duties and his retention in offica bagomes in jurious 
to the interests of the tarwad, he forfeits his office. But as he -could nof 
be removed by act of partias without his own consent, the aid of tha court 


is sought and the Court can grant the relief by its deorece. TS "E 


Nemanna Kudre v, Lchmu Hangasu (Spencer and Krishnan, JJ.)- 


Appeal—Exsoution Sale—Order improparly declaring bidder a iaer 


and diregting Te-salo on defauit to -pay necessary - deposit-—Appeal ai 
sion. ` . r 


Appeal Court—Remand—rnherent power —Order passed in exercise ei what = 
amoumts to—Appeal agatnsi—C. P. Code of 1908, O. 41 R, 28—. 


“Preliminary point’. s moaning of—0. 43 BL (u)— Applicability. 
An appellate Court has an inherent power of remand apart | from O. 


41 R. 38 of the Code and thare is no- right of appeal apainet an: sane 


made in the exercise of such a power. 
Where nothing more appears on the ‘face of ey TE “than 2, 
pare order of remand, the Court must be deomed ‘to have acted, in the 


exercise of its inherent power and not to have acted. „Wrongly in exeroig- 


ace 


ing the power under O. 41 R. 23 of the Code. 
The words “preliminary . 'point” in 0. 41 R. 28 refer to some point 
either collateral fo the merits which. precluded” the determination 


altogether, ot soma particular “question which ‘theugh relating to the i 


merits precluded their general determination. Ramachandra Joshi vV. 
Hasi Kasim (1929) I. D. R. 16 Mad,.207 at 210. foliowed, 
A reversal of the judgment of the Court. below with the direction. 


“to a admit evidence- - paid- fo have been“ improperly oxoluded is not. 2 


disposal on a preliminary point. , - 
Anthappa Chetty v. Ramanathan One. (Seshagiri Ady cr aid Odger 3, 


ID) 5 ite 


PAGE. 
409 


Appellate side Rules. 

Appellate side Rules—(Madvas High Court)—Rale 42— Notice reguired 
by—Right to—Respondent who has been served with notice of appeal who 
has not enter: “appearance but who, has time to-do so— Right of —Right 
to apply for setting aside ex. parte order of amendment. 

A respondent, who has been served with notice of the appeal and who 
has not entered, appearance in the appeal but.etill has time to do 
go, is entitled to the notice prescribed by Rule 42 of the Appellate 
side Rules and, when an or’er allowing an amendment of the memo- 
andum of appeal is made without notice to him, ho ia entitled to apply 
to set it aside. ` l i 
Santhanam Iyengar v. Srinivasaraghavan. (Eumaraswami Sastri, J.-.. 

Arbitration—Award—Reference to Judge as arbitrator—Civil Procedure 
Code, Sch II, proviston of, inapplicable—Dect ston of Judge acting 
as arbitrator not open to appeal—All parties interested in litigation 
to be parties to referenct—Judgo aciang as arbitrator on reference by 
some of the parties—Decision based on personal inspection and not on 


evidence—Judgment on award without- allowing opporiunity for - 


objections to be filed—Appeal—Crvil Procedure Code, Schedule II- para 

16 (1) and (2)—Apneal by some of the defendants—Revision—Inter- 

ferenco—Moterial irregularity and: illegality. - : 

A cousent-given by the parties to abide by the decisions ‘of 'a Court 
ag an arbitrator is not such a reference as falls within Schedule II to 
the Civil Procedure Code. Consequently the provisions of Schedule H 
do not govern the proceedings of the | Gourt acting as such arbitrator. 
The award of the Gouri is -nevertheless not open to.appeal for the reason 
that a party cannot go bauk on {his consent to abide by the decision 
of an arbitrator after the award is given, just as he cannot resile from 
an executed contract. i ' 


Satyad Zain v.-Kallabhat (1899) I. L. R. 23 B. 752- Burges v. Mor: 
ton (1896) A O 186, Bicket v. Morris (1866) L R I H- L So 47 and In re.” 


Nimmagadda Peda Nayanna (1914) 26 I 0.855 Relied on. 

Where the Court departs from ita function of deciding in ‘the 
ordinary way and decides a question of fact entra cursum curiae at the 
request of parties, the Court should follow the rule laid down in para 
16 (1) of Schedule II to the Civil Prosedura Code and refuse to act-as 
arbitrator unless all the parties interested agree. l m 


Obiter : If judgment on an award is ‘pronounced without allowing ` 
any opportunity for an application to be made ‘to set it aside or without | 


hearing and deciding the objections thereto, the judgment does not fall 
within pata 16°(2) of Schedule II to the Civil Procedure Gode and thera 
ig no prohibition of an appealcfrom such a judgment. l 
Najmuddin Ahmad v. Albert Punch (1907) 1L R 29 A 584 Relied on. 
In a case tried before a District. Munsif, after a portion of the “evid- 
ance had been recorded, the plaintiff and-defendants 1 to 3 and 6 to 8 
agreed to abide by tha decision of the District Munsif passed as an’ arbi- 
trator. Defendants 4, 5, 9 and 10 who were also interested in the 


litigation, remained exparte and did not consent to the arbitration. The ` 


istrict Munsif as such arbitrator dismissed the plaintiff's suit on a 
mere inspection of tha locality, without any reference to the evidence 
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on record and without giving any opportunity to produce further evidence. ~ 


Arbitration-—Contd. Oe Paan. 
in the case. The plaintifi eppaaled to the Sub-Jtidge and he reversed ` 
the decision of the District Munsif and, remanded the whole suit for "°° 
disposal according to law. ` Defendants 1 toô sat. 5 to. 8. ;appoaled to*the 
High Court against the ‘order of ‘remand. ` eo 1G $ 

Held (1) that the District Munsif aated iliagally and with material 
irregularity in accepting the position of an arbicrator when all the parties 
interested did not join in consenting to, his acting as such ; 

(2) that the decision of the Districs Munsif though it was in the: 
nature of an award and binding on the actual parties to the reference, 
was illegal as regards the other defendants, paving, been pronounced 
without reference to the evidence on record ; 

(3) that the desision of the District Munsif ‘waa appealable by ‘the ~ 
defendants who were not: parties to tha reférence’ afd that the Sub-Judge ~~ 
wag Within his powers ‘in considering- its legality as against them ;. 


(4) that as a remind of the suit as against “the ‘non-odnisenting 
defendants alone might lead to two ingonsist nt “decisions in the ‘same 
proceeding the Sub-judge acted ` rightly in remandiog the whole sit for ` 


; . 


; re 


trial; and 

(5) that even if no appeal lay to the Sub Judge’ from the decision 
of the District Munaif, the Digh Court would set it aside in revision as 
being vitiated by illegality and material irregularity.. =. ee 

Chengalroya Chetti v. Raghava Ramonnja Doss. (Sadasiva Aiyar and | 
Spercer J.J ) a vee «100 
Auction sale-—Nature ma” inoidents—Bid—Nature nd Bffect—Lapse f 
of time before accaptance of bid-—B feot—Contract” Act, S 6—Acceptance 
of higher bid —Bffect—Hxecution Sale—Court improperly declar ng bidder” | 
a pirchnssr and directing re-salè on his. def anilt to pay necessary deposit” - 
—Appéeal by bidder against order Mirecting ; ;vecgale—Revisior -against st 
—7Maintainability—C. P. C. 8. 115 —Rev' ston Inter forente—Other edie You. 
open—Effect, ` a 

At an execution sale held on 22-10-18 B bid“Rs. 8, a5, 000. The’ sla ie 
was howaver continued uatil 28-10-18 when R bid Rs. 3,26,000. Neither © . o> 
B' s bid nor R’s was. accepted as the Court thought higher bids would be —. -. - 
made and the sale was acorrdingly again - adjourned ` On 18-11-18 the -- - ~-- 
eourt learnt’ that R had died during bhe interval, hald ‘that his bid was d 
accordingly revoked, decided to go on with the sale from the bid of B, 
and as no other bid was Made, knocked down the property in B' s fav- 
our on his bid for Rs. 8, 25,000. On Bia failure .to pay, the’ necessary 
deposit, the court directed a re- sale on 20-11-18. On an ‘appeal and ‘a: oe 
revision p eferred by B against the orđer directing the re-sale. ' 

Held (by Oldfield and Soshagiré Aiyar. FS) Bs bid must be held to’ 
have bean discharged by the osntinutaice of tha, sale and the court’s- | 
receiving R's. bid: the order directing the re-sale was ‘illegal anp invalid” 
no appeal lay. against it under 8. 47 U. P. O. but the mee Court 
should set it aside uuder s. 115 0. By 0. i 

By Oldfield J. (Seshagiri Aiyar J Contra): B's bid could not be » 
held to have been discharged at the end of the day’ on which it was ' 
made by the adjournment ‘of the sale in as much as the adjotirnments ' ' 
were authorised by the sale proclamation and Or. 21 R., 69 0. B.C. and 
were not said to have been excessive. 
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Auction Sale—Contd. 

Observations on the nature and incidents of an auction sale and 
on the effect of a bid at such sale. 

Per Oldfield J; Under 8. 6 of the Contract Act, the lapse of time 
before accaptance of a hid, whether arising from the adjournment of 
auction proceedings or otherwise, is ground for presuming revocation 
only wnen it is unreasonatly long. 

Per Seshagirt Aiyar J. The principles of Jones v. Nanney (1824) 18 
Price 76-3147 E. R. 925is applicable to India subject to reservations on 
the question of the reasonableness of the time. 

When the exeouting court adjourned the sale on 22--10—18 and 
28—10—18 with a view to get higher bids, it must ba regarded not to 
have intended to accept either B's or R’s bid, 

Per Oldfield J: A reprasentative character under S. 47,0, P. O. 
eannot ba allowed to ba pleaded merely in order to give the court 
jurisdiction to negative its existence. 

Interference in revi-:ion, especially when other remedy open. 

Raja of Bobbili v. Akella Suryanarayana R20 (Oldfield and Seshag ri Atyar 


Jd.) oa 
Bengal Tenancy Act 4885-85 7, 9—Rent—Hnhaneement—Reclamatio 
le:se—Provision for future enhancement of rent. He 


Civil Procedure Code 88. 7 (a) (ili) 42, 102 and 104 (4) (h)—Deeree 
of Small Cause Court—Execcution by Munstf's court on the regular 
séde—Ordor in execution if open to appeal or second appeal. 

An order passed by a District Munsif in execution of a deorea of a 
Small Gausa Court transferred to him for execution against the immo- 
veable properties of the judg ment-debtor is apoaalabla 3. 102 of the 
Civil Procedure Code however, prohibits œ second appel from the order. 

Perumal v. Venkatama * (1887) I. L R. 11 M 180 and Peary Dall 
Singh v. Radha Nath Singh (1907) 110. W. N. 861 Relied on. 

Bhimoraju v. Sreerama Sastrulu. (Oldfield and Seshagiri Aiyar J.J.) 
§. 44---Court of Jurisdiction competent to try subsequent Suit 
—Meaning on 
———§,. 17 —‘‘Court.””—Mesning. woe 
——-——-§, 20 (c)—Cause of action—C.7x. F. Contract for sale of goods— 





Breach—Claim for damages—Forum ~—Place of offer, what is—Offer ` 


and quotation, distinction between —Contract arising out of correspon- 

dence Construct ion. 

Plaintiff and the defendant in the Court of the Subordinate Judge of 
Negapatam for breach of A C. I. F. contract to supply .timber. The facts 
ware that the plaiatiff a trader at Negapatam offered to buy timber from 
the defendant at Mandalay who accepted.the offer. Under the terms of 


the contract the defaadant shipped the timber from time to tima at Man.’ 


daluy. took the bills of lading in hia own name and drew from a bank at 
Mandalay su-h sume of money ag were dua to him (defend xnt) in respact 

of the timber shipped by handing over the bills of lading to the bank who 
in theis turn prased it on to the plaintiff through anther bank with whom 
plaintiff had darlings. The defendants made default in sending the timber 
as agread and the plaintiff instituted the present suit for damages. The 
dy‘endant plezded want of jurisdiction in the Negapatam Court to try the 
sujt. ; 
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C. P. 6.—Contd. 

Helg, on the facts that no part of the oausge:of action for the suit arose 
at Negapatam and that the Negapatam Comt had no jurisdiction tp try 
the case. j l 

Naturo and incidents of a o. i. f Contract disoussad. (1908) 2 K. 
B. 161, (1912) A. O. 18, (1915) 2K. B. 879 and (1919) 1 K. B. 198 
referred do. 

A quotation submitted by a trader as the basis of a possible order from 
austomers is distinct from an offer which .if accepted, creates a contract 
for the breach of which damages may be received. 

(1905) 2 Ir. Rep, 617, (1898): A. O. 552 relied‘on. 

A contract is concluded ag soon as all the essential terms are settled 
though the formal documents have yet to be executed. Ifa contract has 
éo be made out from the correspondence the whole of the correspondence 
must be taken info considerationin determining whether there was a oom- 
pleted contract. + 

~ (1916) 2 Ch. 187 referred to. 

(1879) L. R.4A O. 311 distinguished. 

_ Having regard to the provisions of S. 4 of the Indian Contract Act, an 
offer is made not at the place from which it is sont but at the place where 
it reaches the acceptor, (1998) 2 K B 161. 2 (1912) A. ©. 18 Relied on, 

Mytappa Chettiar v Aga Mirsa Mohamed Shiraszce. (Seshagir: Asyar 
and Moore, JJ.) wee 
§. 24—Applicability. vee 
——-§. 24—Applicability — Place of Suing--Objection to—Juris- 
diotion —Objeotion as to total want of—Distinction ` is 





S. 35—Costs—Practice— Suit based on a pre-ewisting state of 
law—Law altered subsequent!y—Refusal of costs to successful party. 
The Court can exercise its discretion as to the awarding of costs, 





-a 


by disallowing costs to the successful pariy where a suit was based on, 


a state of jaw which has since been overruled either by an enactment 

of the legislature or by a superior tiibuvnal, 

Robinson v. Rosher, (1841) 1 Y and C. O. C. 7==62 EB. R. 767 and 
Sutton Harbour Improvement Company v. Hitehenss, (1852) 15 Beav. 
161=51-E. R. 498, followed. i 

Ramaswami Naicken v. Venkataswami Naicken, (Seshagiri Aiyar 
and Bakewell J. J.) 

— Sg. 37 and 38—Court which passed the décree—Whether loses 
jurisdiction to emecute its own decree when tmmoveabla properties 
vemoved from its territorial jurisdiction after decree—Limitation Act, 
Art. 182 (8)—“proper court,” meanthg of. 

Per The Chief Justice and Ayling J.—The Oourt which*’passed the 
deorea is a proper Court for execution within the:meaning of Cl. 5 of 
att, 182 of the Limitation Act, even: though the.’ property over which 
it had jurisdiction at the time: of the: decree was taken away from it 
and assigned to another court at the time of the presentation of the 
application for execution. 

Per Ayling, J—8. 87 ofthe Code cf Civil Picoedura does not 
operate to exclude the Court. whioh actually passed the deoree and to 
substitute for it another Court, and it is still opèn to the decrea-holder 


PAGS, 


712 
849 


11 


271, 


gr- 


6. P. C.—Contd. 


.to apply to the former for execution by way of transmission of the 
decree to the Court which has territorial jurisdiction. 


Per Sadasive Aiyar, J.—Both on principle and on the iaterpretation | 
of Ss. 37, 38, 39 and 160 of the Code of Civil Prooedure and on the.. 


principle of stare decisis, the Court which actually passed the deoree has 
No jurisdiction to execute its deorea after it has lost jurisdiction oveg 
the immoveable property sought to ba pursued in execution. 

Seent Nadan v. -Muthusam:. Pillai. (Wallis, C. J. and Ayling and 
Sadasiva Atyar J. J.) a ae a ee (F. B.) 


—— 8. 39 (b)—effeat. 


-—————— 8. XT, 0.2 24 rr. 58 to 63—Claim putttion by an exonerated defen- 
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dant—Dismissal of ‘petition—Remedies of claimani-party — Applic. _ 


ability of | O. 21 rr. 53 to 63 to parties to suits. 


Where a money decree was obtained against Some of the defendants i 


to a suit, and the other defendants were exonerated, and the latter 
were members of a joint family with the former and the ‘deoree-holder 
attached what he alleged to be the shares of the’ defendants against 
whom the suit had beén decreed, and one if the exonerated defendants 


applied by a petition under O. 21 R. 58 that the properties attached . 


were his separata properties, which petition ‘was dismissed as too late, 

and the properties were sold in Court auction, and the auction-purchaser 
sued for partition against that exonerated defendant and cihers, held 
“tbat that defendant nos having appealed against the order or filed a 
separate suit under O, 21 r. 68 of the Civil: Procedure Code is- precluded 
` from claiming that the properties are his separate properties. 

Since S. “47 of- the Code ‘does not presoriba the procedure to be 
followed in the oase of a claim preferred by a party to a suit, regard 
must. be had-to-the provisions of O. 21 which deals with-“‘ exeoution of 
deurees and orders,’ and rules 58 to 68 of that order which are grouped- 


under the sub-heading “‘ Investigation of claims and- objections” regulate. 


applications made on the ground that any: property atieohed in exeou- 
tion is not liable to” such attachment - ; 


O. 21 r. 68 may possibly be construed as substituting a right of | 


suit for a right of appeal, to the aggileved party in the Cat es of claims 
or objections by parties to suit. 


The meaning of O. 21 R. 68 is that the parties to proceedings shall 
be concluded by the order made thereon and that the purchaser at a 
court sale shall take the property purchased by him tree from any olaima 
negatived by that order, suoject to any rigat of appeal cr of suit to 
- which the claimant may be entitled. 
Venkatachella Headi v. Muthtalu Reddit. (Bakewell and Odgers JJ.) 


eee 64 and 0. 21 R. 54 (4) ind (2)- Order for attachment not 


notif ed m manner spettfs gu tn Q. Zl R. 54 2) Effect of on transfer. 


by judgment-dedt or. 


624 


An atrachment opelates as & ‘valid piohibition against. alienation: ob 


the attached property ouly irom,the dite on which the necessary’. pro. - 


glamation 18 made under O.. 41 R. 04. (2) of. the Code of Civil Procedure, 
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Ramanayakudu v.. Boya ‘Peda Basappa (1919) I. L. R. 42 M. 565= 

36 M.-L. J. 284. Venkatachalapathi Rao v. Kameswaramma (1917) *I, L. 
R. 41 M. 151=38 M. D. J. 515. Simrik Lal v. Radharaman 3 (1916) 39 
I, C. 857. Kanai Lal v. Ahed Bux (1917) 891. O, 562. Relied on. Ven- 
katasubvia v. Veniataseshiah distinguished. poe I. L. R, 42 M. 1==35 
M. L. J..887. 

Sinnappan. Y. Arunachalam Pillai (abdur. "Rakim O, C. J. a : 
Oldfied and Seshagiri Atyar J.J.) . 4 eg (E. B.) R 375 
——§. 6i— money decr ata scree of Jed P D s propertiy=— 

Mortgage by judgment-debtor—Sale in emeculion—Suit by. mortgagee 

against the judgment dcbtor as owner and @xecutton purchaser as person 

én possession for his own benefit— Whether harred by S. 66. 

Where in executicn,of a money deerce the decree-holder attached the 
immoveable property of the jJudgment-debtor who mortgaged. it to the 
plaintiff.to pay off the decree amount, but. did not-so discharge the decree 
and the property was sold in exeoution, a suit’ by the plaintiff on his . 
mortgage against the judgment-debtor as. the owner and the execution 
purchaser as being in possession and as holding the property for his own 
benefit and not for the benefit of the Judgment-debtor is not barred by 8. 
66 of the Civil Procedure Code. Ganga’ Sahai v.Kesri 87° A. 545 Followed. 

Mongola Swayi V. Visvanatha Santaso Singarao Weshagirs. Ayar ond 


Burn JJ.) 586 
8. 66—Scone of Suit for specific per formance of agreement to sell 


properties purchased im court auction—Ailegat:on that auction purcka 

ser was benam dar for plaintiff—Bffect of. 

The plaintiff and the defendant agieed that: the latter should pure 
chase certain properties i in court-auotion and convey one half of it to 
the plaintiff after obtaining the sale certificate in his (def-ndant's) 
name. In a suit by the plaintiff for specific performance of-tha agree- 
ment Held, that 8. 66 of the Code of Oivil Procedure was no bar to the 
suit, The mere fact that the plaintiff alleged in the plaint that the- 
certified purchaser was a benamidar for him. is not fatal to the suit. 

Amruiam Venkatappa v. Vavilala Talayya. (Wallis C J., Ayling 
and Sadasiva Aiyar JJ.) 98 
———.—— §, 100 and O. 41 R oT— Refusal by an Appellate Court.to almi 

fresh evidence in appeal—Whether the High Court can interfere w.th 

the ordor of refusal in Secong, Appeal. 


Held, by the Chief Justice and avig, J., (Sadasiva Asyar Js dis- 
senting.) 


The High Court cannot in Second Appeal interfere with en order 
of the lower appellate court rejecting an applicatiOn made to it. for the 
admission of additional econ undo 0. 41 R. a (1) (b) 0 of the Code of 
Civil Procedure. oe ry, 

Per Sc dasiva Atyar, J.—It ‘being a settled rule of law ` tliat’ good 
grounds of review are also good grounds for the appellate Court to allow 
-further evidence to be adduced, whe question whether the:appellate Court: 
exercised its discretion properly is a question of law whioh the'High Gotick 
is entitled to consider 1n: Second appeal. 

Vatthinath Pillai v. Kuppa Thevar (W allis C. J., Ayling and: Sada 
piva sa Jd) e 136 


” 





G. P. 6.—Contd. 

——-——-§, 100—Second appesl~Finding of fact —Interference— Powers of 

—~-—— 5 186 and 0.38 Rr. 2 and 3—Surety for the oappearonce of 
defendani—Initiaticn of procedings under O. 88 R. B when defen- 
dant appears to defend his case—Compromise deeree in suit—-Surety 

af discharged from liabil.ty—Contract dot, S. 185, 

A defendant who appears in Court to defend his suit is exempt from 
arrest Under S. 185 of the Civil Procedure Code, A surety forthe ap- 
pearance of the defendant cannot therefore claim to initiate preceednigs 
under Q. 38 R, 8 of the Civil Procedure Code with a view to obtain his dig- 
charge when the defendant appears in Court to defend his suit. Nor does 
the appearance of the defendant on that occasion amount to a “voluntary 
surrender ?” within the meaning of O. 38 R. 8 of the Code. 

Appasami Patiar v Govindan Nambiar (1668) 4 M. H. O. R. 1 rəf 
and Zainab Bee v Ojficial Assignee of Madras (1913) 24 I. C. 518. 

§. 185 of the Contract Act bas no application to the oase of a 
surety under O. 36 R. 3 and his obligation continues even thougth the 
parties to the suit entered into a compromise on the strengh of which 
a decree was passed by the Court. 

Appani Nair v. Isaak Mackadan. (Seshagiri Aiyar and: Burn J.J.) 
——— Or. 8R. 6, Or. 20 R. 19—Set off—Plea of—Maintainability— 

Conditions—Egquitable set of f—Bar by limitation—Effect— Agent—Suit 

against principal for recovery of balance due on accounts— Defendant's 

plea of balance due to him on occounts and prayer for decree for 
same—Natiure of— -Defendant's claim barred—Decree for, if can be 
given. : 

In a suit by an agent against his principal for the recovery of the 
balance found to be due to him by the velendant on taking accounts, the 
latter filed a written statement stating that, ii the accounts between the 
parties were looked into, a balance would be found to ba due to him 
and praying for a decree for the same. Defendant's claim against 
plaintiff was barred on the date on which he filed bis written etatement. 


Held that though defendant's claim wight ba allowed to the extent of’ 


plaintiff's olaim and the latter’s‘suit might be dismissed, he (defendznt) 
was not entitled to a decree against plaintiff for any additional amount 
claimed by him. M 

Defendant's claim was not a set-off under Or. 8 R. 6, Civil Pro. 
cedure Code and he was'not:, therefore entitled:to'a deores under Or. 
90 R 19 Civil Procedure Code. An equitable set-off which is barred by 
limitation cannot be allowed. 

Per Phillips, J..--The written statement did not:amount to a plea 
of set-off. l 

Per Bakewell, J.—In pleading an equitable set off the procedure of 
Or. 8 R. 6 Civil Procedure Code should be followed. 

Narasimha Rao v Sri Rajah Srinivasa Jagannatha Rao Gatu. 
(Bakewell and Phillips J.J.) pe 
"0. 9 R. -43—Applicabiliiy—Consideration—Minor « not properly 

vepresented in suit—Ex parte decree against — Application to sei aside 

—Maintainabiliiy. 

The father of the minor'defendants in. a suit was: appointed their 
guardian ad litem, although he had never appeared and consented to his 
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appointment, and the suit was afterwards decreed againet them erparte. 
On an application filed by them under O 9 R. 18 of the O. P. Oode for an 
order set‘ing aside the em parte decree, held, the appointment of the fr ther 
Was Invalid ; the minors were not properly represented and could not be 
regarded as parties to the suit at all ; the decree could not bind them ; 
and therefore an application by them under O. 9 R. 18 for setting it aside 
wag incompetent. 

Per Seshagiri Asyar, J : To attract the provisions.of O. 9. R. 18 of the 
O, P. Code the person seeking the aid of the Court must be a party to the 
suit. 

Ponnayya v. Jangala Kama Kotayys, (Oldfield and Seshagiri Aiyar, 
Jd.) 
~-———0. 9 R. 13-—Egparte decree—Application to sot aside—Grounds for 

—Power of Courl—Inkerent power. 

A Court has no power, apart from the provision of O. 9. R, 18 of 
the Code Civil Procedure, to set aside an exparte decree, on an applicas 
tion made for that purpose. 

Somayya v. Subbamma 26 M. 592 overruled, 

The scope of the inherent powers of a court considered. 

Gadi Neelaveni v. Narayana Reddi. (Abdur Rahim O. C. J. Oldfield 
and Seshagiri Aiyar J. J.) (E.B.} PF 


———— 0.214 R. 2and O. 33 Rr. Fand.5—Uncertified adjustment 
tetween dates of the preliminary and final decree in a mortgage suit—Not 
a bar to execution. 

An uncertified adjustment of the preliminary deores in a mortgage 
suit cannot be pleaded in bar of execution of the final decree, even 
though the adjustment took place in pursuance of an arrangement 
entered info before the passing of the preliminary decree. 

Piran Bibi v, Jitendriya (1917) 26 C. L. J. 558, Singa raja v. 
Pethu Raja (1918) 85 M. L. J. 579. Relied on. 

Chidambaran Chettiar v. Krishna Vathiat (1916) 7. L. R. 40 Mad 288 

=82 M. L. J. 18 distinguished. 

Sambasiva Aiyar v. Thirumalat Ramanuja Thathachvriar. om and 

Krishnan JJ.) i 


————0. 21 Rr. 22 (a) and 99—Civil Procedure Code 1882, Ss. 248 
ang 811—Haceution proceedings Attachment subsisting—Application for 
sale more than a year from the decree—Fatlure to give notice to judg- 
meént-debtor—Sale if without jurisdiction —Lrregularity — Setting aside 
sale for. 

Where there is a valid and subsisting attachment of properties in exe- 
cution of a decree, and on an application made more than a year from the 
date of the decree for sale of the properties, the court sells the properties 
without notive to the Judgment-debtor under S. 248 of the Oode of Civil- 
Procedure, 1882, the sale is not one without jurisdiction, but is merely 
irregular and liable to be set aside under 8, 811 of the Coda. 

Vapow Sitaramayya v. Minchula Gopalakrishnamma. (Abdur Rahim 
and Bakewell JJ. ) 

————0. 21, Rr 51 to 64 and 63-- Claim proceeding — Scope of 
—Olat ovder—Hffect on ‘Judgment-debtor— Seid by him to get rid of 


PAGR. 


999 


599 


356 


216 


10 
C. P. 6.—Conig. 


adverse order — Necessity — Conditions — Payment of decree amount 
wit hin and after a ycar-of date of-orger = Effect — Claim order ex- 


aressly Confined to question of possassion — No decision as to ttike— 


Suit by judgment-debtor under Rule 68 not necessary. 
Where, notwithstanding the fact that the judgment-debtor was & party 


to a olaim petition, put in a statement claiming the property attached, - 


and actively contested the claimant’s right thereto the Court expressly 
confined itself to tha question of posseesion and only adjudicated upon 
that question, Held, that the title -of the judgment- -debtor was’ not 
adjudicated upon ia the claim petition and that neither she nor her heira 


wate bound, under art, 11 of the - -Limitation Act to sue ina year to` 


astablish their title. i 

Per Seshagiri Atyat, J.—Semble : The scope of O. 21 Rr, 58 to 61 of 
the Code should be restricte1 to concluding the parties regarding the 
tight to attach the property in execution and not to finally ‘determine 
the rights of the parties to the property itself. 

An order in a claim petition is not binding on the judgment-debtor 
irrespective of the nature of the adjudication on the cliim petition. He 
will not be bound by the order, unless he has been a party to tha claim 
petition and also unless the order in terms adjudicates upon his title. 
If the order in terms leaves the question of title openu observations as to 
possession will not conclude title as well. “ Possession’ in O 21 R 60 
ig bare poxsession and not possession indicaliva of title. 

Semble —Payment of the amount of the deoree even after a year 


Irom the dvte of an advarse glaim order has tha effect of making the — 


order spend: itself out and the party affected by it need not seek’ to have 
it set aside. = 


Per Bakewell J—The meaning of the word ‘‘conclusive'’: in O: al R. ` 


83 is that the'retlisttion of the attach ad property shill’. proceed or be 


stayed as directed by the order of the Court, and’ that there shall-be * 


no ppal therefrom except as prescribed by the Rule’ Ifthe attached’ - 


property be sold in pursinon of the order than the’ ‘purciiaser will take 


it from or subject: to the tights asserted by the claimant -or objeator a8 


determined, by the Gourt. 


Quaere,— Whether if the attachment'be raised. - the execution pro- 
ceadings simply come'to an‘'endor there: is an adjudication as to the~ 


title of the judgement. debtor. 
Vedalingam Pillai v. Veerathol; (Seshagiri Atyar.and Bakewell J. J.) 
——-——Q. 21, rr 58, 62, 63 and 66—Claim that attached property 


should be sold subject to a simple mortgage to the petitioner. Whether-a — 


petition under O 21, r. 58-Dismissal of such pelition with or without in- 
vestigation-Suit on thé simple mortgage after one year from the date of 
the crder-Whethor barred-Indian Limitation Act. art. 11. l 


A petition by the’simple mortgagee of properties belonging to the `` 


jadgment debtor and attached in execution by the deorse holder, praying 
that the properties should ba desoribei in the sale proclamation as being 
subject to the simple mortgage in favour of the petitioner and sold 


subject to such mortgage is a petition falling within the provisions ‘of 


O. 21 R. 89 of the Civil Procedure Code.” 
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If such a petition is dismissed after investigation or otherwise. the- 


mortgage is barred after one year from the date of the order under arti- 
ole 1i of the Limitation Aot from suing on the mortgages the ie iii 
purehaser or his representatives. l 

Ponnuswami Pillai v. Samu Ammal. (1916) 31 M. L. J. 247 
followed. ° i 

Venkatarathnam v. Ranganoyagham, (1918) I. L. R. 41 Made 
985=85 M. L. J. 885 applied. 

Ganeshkriskna v. Danoo (1916) I. L R. 41 Bom. 64. distinguished. 
Lakshumanan Chettiar v. Parasivan Pilat. (Ayling and Napier 
d J.) se 





‘Or. 22 R. 10—Alienee Fondente - ‘lite—Addition as party— 
Prinoiples (F. B.) : Se 
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-———— 0. 33 Rr. 4 to 7—Application for leave to sue in torma pauperis—Scope 


of the enquiry. 
The object of an enquiry under Rules 4 to 7 of O. 38 of the Code 


of Civil Procedure is primarily to determine the question of the applic- ` 


ant’s pauperism. If however, in the course of the enquiry it is made 
clear from the allegations in the petition or from the evidence that 
the petitioner has not a good subsisting oause of action, the Court can 
dismiss the petition. But the court ought not to treat the application 
for leave to sue in forma pauperis, as calling for an adjudication of vari- 
ous questions of law and fact which might become the subject of spacific 
issues at the irial. Govindasams Pillat v. Municipal Council of Kumba- 
konam (1917) I. L. R. 41 M. 620 38 M. L. J. 577. Ranganayakammal 
v. Venkatachalapathy Naidu (1881) ILL.R. 41 M. 328 and Rathna Pillat 
v. Pappa Pillaè (1902) 13 L. J. 292. Relied on. ` 


Kallicni Amma v. Achutan Nair (Kumaraswami Sasirt j) 


0. 34 R. 8—Suit for partition. — Alenes of joint family property 
impleaded as a party: deferdant—Decree declaring alienation goog to a 
certain amount andédivecting possession to be delivered to the plaintiff 
on paying his share of the amount within a certain date—Decree to that 
extent for redemption—Power of Court to enlarge time for payment. 
Where in a suit for partition thealienca of & portion -of the joint 
family properties was made 2 party defendaot, and the alienation was 
sought to be impeached as not-binding on the family and tke decree 
held that the alienation was binding upon the members of the family 
to the extent of about Rs. 800 and odd and directed that the plaintiffs do 
obtain possession of the properties in the possession of the alienes 
after paying a sum of Rs. 400 and odd within a day fixed, such 
portion of the decree is one for redemption in terms and in effect, 
and inthe absence ofa final decree to the effect, that m case the 
money is not paid within the time fixed the suit for possession 
shall stand dismissed, it ig open to the Court to extend the time for pay- 
ing the amotnt pipa the proviso to O. 84R 8 of the Oivil Procedure 
Code. (1914) I. Tu. W. 882 considered. 
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————=Qr, 44 R. 23—Remand under, or under inherent power—Preli- o 


minary pojnt--Meaniug dais 
——--—-Oy. 41 R. 27°S 100—Appellate court —Additional’ evidence 
Refusal to admit—-Second appeal, interference in es 


0 47 — Revisw — Order of dismissal for default =— No 
application to set aside the order under O. 9 R. 9.—Whether ap plicatton 
for roviow lies. 

A party oan apply for a review of judgment under O. 4T of the 
Civil Procedure Code when his-suit has been dismissed for default under 
O. 9 R. 8 although he has not applied to seb asida the order under O 
9, R. 9 i 

Virupakshi Gowd v. Bandappa. (Rumaraswami Bastri J) — ase 
Contract Act. S. 6—Applicability—-Auction Sale.—Bids at—Olfer and 
accptance—-Principles - Lore 
——-~——-§, 65—Sale subject io option of re-purchase—Time if of the essence 


of the contract, 
Tha doctrine that time may not be of the essence of the contract 


to sell land does not apply to a contract for resale of property conveyed. 
The right to re-purchase being an option, must be .exercised pocording 
to the strict terms of the power. | 

Joy v. Biroh (1806) 7 Eng, Rep. gaa Ol. and F BT. Ranelagh 
v. Melton, (1864) 62 Eng. Rep, 2627=2 Dr. and Sm. 278 Dibbins v 
Dibbins (1896) 2 Oh. 849. Relied on 

Samarapuri Chettiar w. Sutharsna Chettiar (Sadasiva Atyar and 
Napier J. J.) i l . as 
8. 60—Credttor’s right of appropriation—Time haiti it should 

be exercised —Prejudice to third parties effect of. - 

Under S. 60 of the Oontract Act a oreditor is entitled to exercise 
hia right of appropriation in the manner most advantageous to himself 
and at any time before the filing of-the suit. ‘Tha mere -possibility of 
prejudica to third parties doas not deprive the creditor of ‘this right, 

Cory Brothers and Co. v. The “Mecca” (1897) A. O. 236. Kendal 
Lal v. Jagannath. (1915) IL. R. 87 All. 649. ‘Seymour v. Pickett 
(1905) 1. K; B. 716 -Ref. 


Munisami Mudgali v. Perumal Mudaly. esha Ayar: - iin Burn ` 


J.J) 


—-———§, 73—Damages—Mode of assessment—Lea se af lands— Faslaure ` 


of lessor to put lessee in possession—Qeantum of damages. 


S. 78 of the Contract Act lays down a general rule for assessment 


of damages whether they relate to moveable or immoveable property. 
In assessing damages regard must ba had to two considerations : (1) 
Whether the loss or damage naturally ærose in the usuil course of 
things fromthe breach or was Auch as; the parties knew to be likely to 
result from the breach, and (2) whether. the plaintiff had, the moans of 
remedying the , inconvenience caused by the breach and neglected to 


avail himself of ‘them, 
In a suit for damages caused by the failura of a lessor to put his 


lessee in possession of the lands demised, the measure of darnages jig“ 
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the amount of rent profits which the lessee could have derived from the 
lands during the period he was out of possession. -* 


` Zemindar óf Visianagaram v Behar&é Suryanarayana Pentua (19 04) 
I. L. R. 95 M. 587 relied on. 

Mohamed Dsa Knau v. Baboo Koshub Lal (1870) 14 W. R. 382 not 
followed. e 

Amanbhé Venkatarama Sastrulu v. Nama Venkanna. (Seshagiri Aiyar 
and Burn, J J.) 
———§, 185. Appliaability 
Contribution—Szxit for—Evidence—Jridgment in suit which ts the -basis 

of the claim for coniributidon—Admissibility-Weight to be altached to 

the judgment. 

In a suit for contribution the judgment in the suit whioh i is the. 
basis of the suit for contribution is admissibla in evidence. And, if in 
the suit for contribution, the prior jndgment i filed, anid ñò other eviden- 
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oa is adduced by either party, the court is entitled to base its decision on . 


the findings in the previous judgment. 


Koppanna Chelamiah v: Datla Suryanarayana. (Kumaraswami 


Sasiri, J.) 

ante: Aarde Dineo of court. 

——-—-(Civil Procedure Code, S. 85; O. 22 .R 3. (2)--Abatement of 
suit by reason of the plaintiff's right to sue not surviving— Power of 


346 
271 


Court to award the defendants costs out of the ostate of the deceased | 


plaintiff. 


The Court hes power to award agit in its digoretion to a defendant , 


out of the deceased plaintifi’s estate even in à case Where a suit abates 


by reason of the cause of action not surviving the death of the plaintiff. 


The power of the Court to award costs in cases of abatement is not 
restricted to O 22 R. 8 (2). 


In calculating the defendants’s costs in such a case, the plesder’ B 


fee to be allowed is the same as in the case of a suit dismissed for , ) 


default of prosecution after framing of issues, t. 6., only one-half of the 
full fee should be awarded. 


Donte. Pedda Chenchayya v. Maham Balayya. (Sponcor and; lal 


Jd.) 


Court. Fees Aot. Ss. 5, 12~-Efeat—Memo of uppeal to High court 


Fees on—question as to, Decision of Roegistrar—Finality. 

Criminal Case+Jurisdiction=-Chief Prosidenéy Magistrate Medras— 
Offence comusitted in and outside his own: jurisdiction and that of High 
Court—Oniginal Crisninal juriediction ~Cognisance of 
Criminal Procedure Code S. '68.~-Suimons ‘not duly -sealed—Valt- 

dity—Prosecution for disobedience of such summons Mainiainbditity. 

A summons which is not sealed as-required by S. 68 of the ‘Orimi- 
nal Procedure Code is illegal and a prosonon for disobeying such void 
summons ‘is not sustainable. i i i 

Mahajan Sheik v. Emperor 42 Cal TOS: ee to. 

Abdul Rahim beg In re (Sadasiva Aiar and Burn; J JÀ 


———— 8s. 133, 185. 138 and 189~-Order of ‘first elass Magistrate 
under 3. 1838—Application for jury—Verdiot-—Power of first- class 
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Magistrate . to remit the case thercafter for disposal to second 

class Magistrate. 

A first class Magistrate made an order under S. 133 of the Criminal 
Procedure Code directing the patitioner not to work s ginning factory at 
nights or to appear before a second class Magistrate ona specified day 
and move to have the order set aside. The petitioner applied under eo: 
185 of the Criminal Procedure Code to the first class Magistrate to ap- 


point a jury. A jury was empanelled under 8. 188 and they returned.. 


their verdiot to the first class Magistrate who theretpon sant the_ cage 
for disposal to the seaond class Magistrate. Held, that on receipt of 
the verdiot of the jury, the first olass Magistrate alone was competent , to 
deal with the case further and that he should be directed to dispose of 
the case himself. 
Angappa Mucalt v Peruma Chetty.(Kumaraswami Sastri, J.) eee 
———--—-§s, 145, 148, 485 and 439—Preceedings under S. 145—Preliminary 
order by first class magistrate—Direction to sub-Magistrate to hold local 
enquiry, take evidence and submit report—First Class magistrate acting 
ow such evidence and other evidence taken by himsolf—Order declaring 
a party to be in possesston—Jurisdiction—Irregularity in procedure 
—Interference—Revision, 
The essential requisite to give a Magistrate jurisdiction inia S. 145 


of the Cr. P. Code, is that he must be satisfied from information of some . 
sort that a dispute exists, likely to cause a breach of tha peace concer- — 
ning land or water in hig jurisdiction. Onoe he is satisfied, his” 
lnrisdiction is complete and his subsequent action must be considered 


in relation to procedure, not jurisdiotion. 

Kamal Kutiy v ‘Udayavarma Raj svaliah Raja: of Chivakkal, 86 M. 
a75==28 M. L T. 469. followed 

Arumuge Goundan v Venkatasubbisn, 31 Mad. 82 not followed. 

A Sub-Divisional magistrate passed s proliminary order under S, 145 
(1) of the Criminal Procedure. Oodo. He then passed a proceeding 
divesting a Sub-Magistrate to hold a looal enquiry, record evidence and 
submit a report. The Sub-magistrate examined several witnesses, exhibi- 
ted a number of documents and submitted his report with the records. 
‘The Bub-Divisional Magistrate examined some more witnesses himself 
and passed orders on all the evidence thus recorded by himself and the 
Sub-magistrate, declaring one party in possession. 


Held, assuming that the Sub-Divisional Magistrate's action in proace- 
ding partially'qn evidence recorded under his order by a subordinate -. 
magistrate, is irregular, that does -not affect his jurisdiotion, nor warrant -- 


the interference of the High Court in revision with the deoision -of the 
sub-Divisional Magistrate. 
Vellanki Srinivasa Jagannadea Rao v. Venkata Gopalakrishna Rao. 
(Ayling, J.) 
-—— $. 496—Sanction under—Proof-—Jonviction in absence of—Ap- 
peal against—Appoellate court—Additional avidence—Power to !take 
Or, P. O. S. 428—Applicsbility—Powers under. 
~S, 196—Sanotion under—Sanction subsequent to complaint— 


Validity. e 
——— —— $, Y 28—Appetiate Court. 
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—-—§. #18—High Court Judge irying civil ‘suit on original “side 


Order of commitment by —Appeal—Grounds—Lotters Patent - cl. _ lee | 


Cr. P. C. S. 215— Effect. 

Assuming that an appeal lies under Ol. 15 of the Letters Patent 
from an order of commitment made under S. 478 of the Criminal 
Prooeduge Code by the Judge of the High Court trying a Civil suit on 
the original side the order cannot under 8. 215 of tha sama Code be set 
aside except on a point of law. . z 

Venkatag*rt Atyar in ro (Abdus Rahim, O. O. J. and Burn, J.) 

S. 488—Chilg entitled to maintenance from mother’s tavashi, not 
entitled to order for maintenance from the father. 

The offspring of a sambhandam between parties governed by the 
Merumoakkathayam law are entitled to maintenance from their tavazhi 
and if the tavazhi or the tarwad has sufficient means to maintain 
them. they are not ontitlad under S. 488 of the Code of Criminal Pro- 
cedure to an order for maintenance against their father. 

Chantan v Mathu (1915) 1. L, B. 39 Mad..157. Relied on. 

Per Napier, J.—The words “unable to maintain itself” oannot be 
confined to the physioal inability of the child but have reference also 
to its financial dependency. rr © 

Parrappoth Chinna y Sankunni Menon (Ayling and Napier, F J.) ace 
—m S, 526 Cl (4) Sub. S..(1)—High Court—Transfer—Jurisdiction, 





652 


Offence Committed outside. Madras—Tranafer to High Court sessions _. 


for trial with offanee committed in Madras, 


' ——--——§, 537—Scope and applicability : | P Mi i - 


Crown Grants Act Ss. 2 and :3 Seas ove 
Cy Pres doctrine—Socope ‘f-Appliabiity of w eharitatle gifts by 
Hindus TEPE eee. 

Damages—Assessmont—Principles i sag 





Liability for—Statutory dui ‘6s—Performance. of Injury to third 


Persons—Madras „District Municipalieies Act Ss. 207 and 278— : 


ad 


Erection of latrines in, pursuance of notice under B. 206 Nuisance, to 
neighbouring owner—Injunction— Damages. 


Where a corporation is merely permitted by a satute to is a particular 
aot, the Corportion is under the same obligation ; as an ordinary individual 
to respect the rights of others. The duty must be done with care s 


without neglience 2nd so as “not to injure privatë rights, There is no 
distinetion between misfesgence and non-{feasance.- -> l 
Where however the legislature direats a duty to be done, it ‘must is 


~ 


deemed to have weighed ' the balance ‘of convenience between public “ 
benefit and private rights and to have laid down that the latter should 


give way fo the former. But the private individual injariously affected 
is not altogether without a remedy even in such ‘a caso. The Corporation 


Will be liable if the work is done carelessly or negligently or where it 
aots maliciously with a view to injure private rights, But it is not 


liable for mere non-feasance. 
Cases on the. subject reviewed. 
The defendant began the construction of a latrine on his premises: 


in oompliance with the direction of a Munioipality under S. 207 of the 


16 

Damages—Conid. l - -~ PÅdÈ 
Madras Diatriot Municipalities Aot. The site of the latrine ia been app- 
roved by tlie Municipality. The plaintiff, a neighbouting house owner 
sued for ar injunction réstraining the defendant from putting up ED 
latrine on tha apot in queition. It wab fourid that thé latriné would 
be a great ntlisanice ‘to the plaintiff and that the defendant could 
construct a Idtiihd in another portion of his premises so ds to avoid 
injury to the plaintiff 

Held (1) that the power so given to the municipality ts jioni 
the erection by @ private individual of a latrine must be regarded as a 
permissive obligation which must be discharged without unnecessary 
detriment to private rights and without oreating unreasonable nuisance. 

(2) that on the faots found, the plaintiff was entitled to an injunc. 
tion restraining the defendant frora using the Bpot in question for the 
purposes of 2 latrine; and l 

(8) that this mere faist that compensation is provided for by S. 378 
of the Act, did not disentitle the plaintiff to the other remedies allowed 
by law, 


Rama Rao ú. Martha Sidustra (Seshagiri Aiyar and Phillips, J J.) isk 224 
Deed—Coiisirnction—Instalment bond—Provision ih default for payment 
in lump on demand—Sutt for whole amount on defauli—Bimitateon 
—Starting boint-—Démand if necessary—Bond for debt dus—Sutt 
upon bord or for geit ~ Pleadings —Consiruction. 
Excêpt in transactions connested with law merchant the words 
sů demand have meaning and there should be a demand before the 
Sause of ation arises. ; 
Where an instalment bond executed by a subsoriber to à cbit:fund 4 
and his Buraty in favour of the proprietor of the fund provided ‘‘ We 
Aall severally or jointly without setting up proportionate liability pay 
ih lump on demand the balance due with interest at 1 per cent. per , 
mensem from the date of défault Aeld that the intention of the parties 
was that if the pYomisée wanted to enforce his rights under the -penal 
clause by requiring the Promisor to pay the whole of the amount he 
must make a demand. 
Held, upah i a contruction of thie pleadings that the suit wae upon 
tha bond Bid Rot upo thie original cade ‘of ‘potion. ; 
Sestiavania Nigjay v Muhisbamt Mulaliar (Beshugive Hiyar, J). - 618 


E agemonts Kot 8s. 15 and 46—Hasement of light and air Acquisition 
by prescription Tenant ins possension of sorviont heriboge under lease 
for mora than threo years—Bapiry of the term Holding Over-—-Renewal 
of ike torm—Omission of serviont owner to resist the claim to on 
eagomant within three years— Bf fect of—Preseripiion acquisition of 
easement Jor a limited period or against limited ‘Owner—Hnglish dnd 
Indian. | Lew. ace! 

S. 16 of the Easements Aot allows the period dating ‘which the 
ser vient premises ‘have been in the’ occupation of a lééste” for’ a term 
axeceding three years, to be deducted in computing the period ot advetse 
enjoyment o of the easement claimed, only if that claim ia resisted by 
the owner of ‘the land within ‘the three yone next ‘aitar the termination 
of the fom. If the owner fails to vesist the olaim within the - period- 
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Rasements Act—Contd. 


aforesaid, the fact that he allows tenant, to hold over or renews the . 


. lease. will not prevent the acquisition “of an absolute proseriphiye title 
to the easement claimed. 

Par Abdur Rahim, J. (Phillips, J. dissenting) —Gader the Ease- 
ments Aot, a prescriptive right to the aceess of light and air cannot.-be 
acquired as an easement for a limited period. .for instance during the 
time the servient tenement is in the occupation of a lessee for @ ‘tarm. 
In this respect the Indian Easements Aot follows the English law. 

Wheaton v. Maple & Co. 1. L. R. (1898) 3 Oh. 48. 

Bright v. Walker. 3. (1834) I. Cr, M. S. R. 221 ; 40-R, B 586. 

Kilgour v. Geddes. (1904) 1 K; B. 467 Keferred to. 


Vantyan kandi Ponmani Chintagat h Koyyommea V. Thayithottathi- 


Kuttammoo, (Abdur Rahim and Phillips, J.J.) 
English Law-—Hagement—Prescriptive fen for Jimited parioa « or 
against limited owner-—Indian Law 


Estoppel—Judgment—debtor and Hxeoution creditor and execution pur. 


chaters—Estoppel against Judgment —debtor—offect as against execution 
creditor and execution purchasers i a 
Mortgage—Denial of mortgagors’ .title—-Mortgagee not let into 





possession by mortgagor—Effect eee, 





Prustee— Alienation of trust property in iron of trust—suitt 


by hive to recover property on-behalf of trust from bona, fide purchaser-— 


Maintainability. 3 
Heid: the trustee of a temple, who, for his own seit purposes, 


mortgages land which is afterwards sold in Court auction at the instance’ 
of the mortgagee can sue on behalf the temple to recover the -landlord’s .'~ 


interest which Was dedicated to the temple, and is not ‘estopped ‘from 
setting up 2 claim against a bona fide purchaser for valie that it 
is trust property. B 


Yasim Sahib v. Ekambare Aar. (Spencer and Krishnan, vd Ji Gea. 


Evidence—Inam Register—Value of . 
Evidence Act— —Ss, 6, 32 cls 3 and 1— Will- Construction—Evidense. oi in- 


tention Testator—His contemporaneous statements ‘against ‘intetest-—Ad- f 


A 


missibility i in evidence _ ae 
.~——B 88 — Applicability — Telegram - — Presumption ~ — = Scopo, Pre- 
sumption as to person sending —Cr. oer, “O. aie 196, Sanietion 
under—Necessity—Sanetion subsequent to ‘complaint —V alidity—T. P. 
C. §..124 A—Prosecution, under —Init, iation by Government—Pringé- 
ples applicable —Sanction under S. 196, Cr. P.C. —Proof of —Convie- 
tion in absence of such. proof —Appeal ogains!—Appellate Court 
Additonal evidence ~Power to take —2r, P. C. S, 423—A pplicability 


Powers under. 


A sanction given after the filing of the complaint does not fulfil l 
rey Sel 


the requirements of $. 196. Or. P. C. 

Barindra Kumor v _Empéror 1, followed. 

Under 8. 88 of the “Evidence Ast, the Court may presume, that i 
telegram purporting to be. sent from, 8 ‘particular ‘place. on a partain 
date was, despatehed from that, plece. on, that, date, but it “eannot ‘taise 


any peveumption as fio the | person by whom i WAS sent. ‘In ‘this respect | 
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Evidence Act—(Conid.) - -> 
telegrams purporting to emanate from orargment stand on the same ` 
footing as other telegrams. ` ` 

When the legality of onviction under S. 124-A Indian Penal Code 
Was questioned in appeal on the groand that there was no legal proof of 
the sanction required by S. 196 Criminal Procedure code. 


Held ,by The Chief Juisttce and Ayling, .J.—Toat S. 428 Criminal, 


Procedure Code was applicable to the case and the appellate court could 
under that section allow additional evidence to ba taken to supply the 
defect in the formal proof of the sanction, provided it .was satisfied that 
the oase was one of formal prouf only ; 

Per Sadasiva Atyar J. The disoretion- given by S. 428 Criminal 
Procadure Codeskould not be exercised aginst the accused in a Cri- 
minal case where under similar circumstances the Court of appeal 


hasring a Civil appeal would not admit additional evidence under O, 41° 


R: 27, Civil Procedure Code. Additional evidence ought not under ‘S. 
428 Criminal Procedure Code to be allowed to be taken in a Case in 
which the proseéution having had ample opportunities to produce evidence 
has failed to do so. 

Distinction as regards the applicability of 8. 587 Criminal E 
Code between cases to which S. 196 Criminel Prosedure Code applies 
and those to which S. 195 applies 


Principles ‘which ought to guide the Government in inating 


prosecutions under 5. 124-A Indian Penal Code. . 
Varadarajulu Naidu In re waits C. J, Ayling and Sadasiva 


Atyar, dd. ) sate 


Execution of. Decree—Aitachment -and sale of immoveable property 


by a court after the transference of the property to anot her juris- 

diction—-Civil Procedure Code 8. 89 (b)—Whether purchaser gets a 

good tttle—Hstoppel against judgment debtor —How far affects eecu- 

tion eredttors and execution purchaser. l 

A obtained a decree against Bin the Temporary Bub-Judge’s “Court 
of Ramnad and it was transferred for execution to the permanent Sub- 
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_ Court of Ramnad and an application for attachment Was made tothe ` 


latter Court on 18—4—1918 and on 31—9—1918 the taluk’ia which 
the property sought to be attached was situate was transferred from the 
jurisdiction of the Ramnad Sub-Court to that of the Sivaganga `’ Sub- 
Court. Even after this transfer the Ramnad Sub-Court ordered attach- 
‘ment vf the propaity and the property was sold in execution and ‘pur- 
chased on 10—11—1918 by A. Meanwhile C obtained a decree against 


B in the Sivaganga Sub-Sourt in December 1912, and bought the same - 
property in an execution sale by that Court on 30—6—1914. In a 


suit for the property by C against A, held, that C was entitled to 


succeed. 
The Ramuad Sub-Court ceased to have jurisdiction tO attach or ‘sell 


the property after the date of the notifisation transferring the territorial’ ’ 


jurisdiction over the property to the Sivaganga Sub—Court. 
When the att tachment, salo “and its confirmation’ are made by a 
Gourt not having jurisdiction over the property and they are not object. 


ed to by the judgmentdebtor, a subsequent purchaser of the same ' 


property in execution against the same judgment-debtor is not bound 


- 
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Evidence Aot—Conid. 
by the estoppel precluding the judgment debtor from disputing .the ulg 
conveyed by the first sale. 


Limits of the application of estoppel affecting the E 
to his execution creditor .and execution purchaser discussed. Deben- 


dronath Sanyal v. Ramkumar Ghose (1881) I. È. R. 7 0al. 107, 
Richards v.° Johnson (1859) 4 H. & N 680 p 664 and Richards v. Jenk- 
ns (1888) 18 Q, B. D. 4541 followed. 

Mahomed Mosuffer Hossein v. Kishori Mohan Roy (1895) I. L. RB 
22 Cal. 909 explained.’ 

Pranag Raj v. Sidhu Prasad Tiwari (1908) I. L. R. 35 Cal. 877 and 


Parsidh Narain Singh v. Janki Singh (1907) 7 C. L J. 644 dissented . 


from. 


Whatever may- be the general position of an execution oreditor in 
regard to cases over which a court hes jurisdiction, the principle of 
Debendranath Sen v Miraja Abdu Samad Seraji’ 10° Oal. L. J. 150 
should not be extended io cases where the judgment-debtor is sough} 
to be affectad by the rule of procadure relating to jurisdiction. 

Veerappa Chetty y. Ramaswami Cheity. kaa Rahim, Q. J. and 

Seshagiri Atyar, J ) 

Execution Sale—Walidity — Attachment and sale of immoveable 

property after transference of proporty to another jurisdiction 

———-~-rregularity—Setting aside 

Grant — constiuction — Inam—Grant of village in—Effeot Presump- 

tion. 

Guardian—Sale by guardian of minor's property purporting to sell 
tt as hts own—-Debis binding on the minor—discharge from, out of the 
consideration amount—Swit by minor after attaining majority to recover 
possession and mesne profits—Whether plaintiff is entitled to recover 
without repaying the amount of debts distharged— Mortgage binding 
on the minor discharged by the purchaser—Whether plaintiff bound to 
pay the mortgage amount. 

Where the guardian of a minor purports to sell the minor’s property 
ag the guardian’s own property and part of the consideration for the 


sale went in discharge of debts binding on the minor and he gues after. 


attaining majority for a déclaration that the sale is not binding on him 
to recover possession and mesne profits from the alienea held, that the 
plaintiff is entitled to recover possession of the property and the mesne 
profits thereon without ra-paying the debts binding on him discharged 
from out of the purchase money. 

Nathu v. Balywt Rao (1903) I. L. R 27 Bom. 890 Balwant 

Singh v. R. Clancy (1912) I. L. R. 84 All. 296. and Ram Puhul 

Singh v. Bisseswar Lal Sahoo L. R. 2 I. A. 131 at P. 148 foll. 

Sabapathi Chetii v. Ponnusami Chetti (1914) 28 I. O. 865. and 
Alamula v. Alamelu (1916) 2 M. W. N. 115. distinguished. 

The: alienes is not entitled to be paid the amount of binding debts 
discharged either under Ss. 39 and 41 of the Specific Relief Aot or under 
any rule of equity. 

Mallachervu Raghavayya v. poner Subbayya (1917) 7 L. W. 194 
distinguished. i 

$ 
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Guardjian—Contg. ` viza a” PAGE. 
Mohori Bibse v. Dharma Das Ghose (1908) I» L. R. 380 JOA 589a 
réferrad to? Bao W 


If howaver the. alienes in good faith purchased the aopen" from r.~ 
the guardian and as such. purchaser felt himself bound to pay. a motte 
gage charge created by the real owner: whieh - charge the: plaintiff was 
himself undér an obligation to meet, the alienes is "antitled to be subrogated 
to the rights of the mortgagee in so far as this money went in discharge’ 
of the mortgage. i Gag 

Syamalarayudu vV. Sabboraiida: aan L TR R. al Mad. 148 and ` 
Chamaswami, v. Padala Ananda (1908) I. L. R. 31, Mad. 489. followéd . 

In this oase their Lordships ordered the ‘amount of money whioh -© 
went in diacharge of the mortgage to be deducted from the amount 


decreed to the plaintifi for mesne profits, 


Ammani Ammal v. Ramasawmi Naidu. (Sadasiva Aiyar and Napier, JJ) ` 113 
Guardians and; Wards Act- Efiovt—Minor - ~ Suit fox apatoa of ~Main- pase 
tainability—Forum . ee 88 
Hindu Law —Adoption-—~Tllaiom witoption Based upon custom- Whether pee 
such adoption is valid when there is @ son on brother. alive. | ane oe 
: The custom of taking an illatom saa is the same in the “Pike ae: 
Rainn caste, and in the Reddi gaste. .. . Sis Sete, 


4 There is no analogy, between adoption Ss ‘the shee ‘of _whiok sche ta 
is, iapcirnatily religious and illatom affiliation, the object of which is secular ` = 
l only ; and the rules ot Hindu Law do not apply. | to the latter, which | is at 


regulated soley by custom. ee 
Illattom affiliation is valid even, though the affliator nae a son or 


an undivided brother living. e a E ee 

Sakhampory v. Pedapoody, Sacond Appeal No, 45 of 1905 of the “` 
M adras Bigh. Court. (unreported) approved., i O 

` Nalluri Kristnamma Y. Kamapalli Venkatasubbayya (Sir John Badge) (P.C) 1 
—— — Alienation by father —Prior mortgage debt—Whothor cam cons- 
titule an antecedent dabt so as to support the alienation, 

‘An independent debt, not illegal or immoral, ‘contracted by the 
father on the. security of; the joint estate antecedent to the mortgage a 
sted on can be treated as an antecedent debt -so'a to support the ar er 
charge on the gon’s shares also. to, the extent ot the sums secured on K 
prior mortgage. ` p 

The well settled eal of law, that a Hindu father has, “power to 
alienate the joint tamily properties for an antecedent debt hag been 
contracted on the security of the family property is not affected by the . 
observation of the. Privy Council in Sahu Ramchandra v. ONER Sgi; 


(1317) I. L. R. 39 All. 48%. 
Badayala Jogi Nadu. Bondiam Papiah Naidu: 


J. 882 overruled. f 
Arumugham Chetty v. aki: Koundân Wa His, gi J. arial, Sadas da MEPE 
Aiyar, Coutis. Torter.and Seshagiri: Aiyar;' Jd.) ... i (F B) iee 
——— Disqualification. fror. ee blindness —W hether.. ie 
the rule of Hindu Law hes become obsolete —Specrfic Relief Act, S. 42-2 u +e, 
Suit by:a ‘contingent veverstoner: that defendant: is only. entitled. to: a apt 
ws interest in proportion—IV hether maintainable. et igg we 


gts) 36M, Le 
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Hindu Law —Conéd. oO | 2 ; . +PAGE. 
The rule of Hindu Law which prevents : a person .born -blind irom. ` 
claiming interest“along with his: brothers- as sa- co-owner in goliateral - P 

properties has - become, obsolete. erao „n @ 


The texts of Hindu Law and the decisions on- the subject of in 
from inheritance discussed and commented upon. _ Sa 

A mgre contingent reversioner is entitled to sue for a fasion that 
the defendant, a Hindu widow is only entitled to a widow’s limited inter- 
est in her husband’s properties and not to absolute ownership as she 
claimed under a. will, ,; 

A reversioner, although be represents the whole body of TE rå- l 
versioners and although their interest is only a spes, SUCCESSIONS, hag on 
their behalf a legal character within the meaning of S. 42 of the Spevifio 
Relief Act and is, in a proper case, entitled to sue, Saat : ; i 

Surayya v. Subbamma. (Sadasiva Aiyar and Napier, JJ.) ey 405 


—--—— Impartible: Hstate—Origin—Inheiitance—BSpecial - family ousfom ~- | 
—Acceptanee of sannad Inconsistent with o ae ae a 564 
—— — Joni: family- -Co-parcener—Egecution sale: ‘of coparcener's: share - 

in specific items of the Joint- ; family property—Alloiment . of some’ 

ether properties to coparcener. at family a aida Ba of auction s 

purchaser against substituted properties:  . `- is t 

In execution of a money decree against the defendant, .& -member of 
ə Joint Hindu family; the. plaintiff purchased the ‘defendant's one-third « « - 
share in certain items of the:family property, vis A `B; Gy" and D.‘'The: ` 
extent of the lands so‘purchased- was 2 acres and-8§3 cents. A suit for’ 
partition among the members of the defendant’s family had been pend- 
ing at the time, of ‘the Court. sale aforesaid anda decrea' was subse- `- 
quently passed allotting: to the share of the defendants items O. D: E.F, 
and G. The plaintiff thereupon ‘sued for the recovery “of 2 acres and 18. . 
conta out of the properties allotted to the- defendant by ‘the ! partition 19 
decree. “Heid, that the ‘plaintiff was not-entitled’ to anything miore ‘than ae 
a third share of items © andD and that he could not claim an’ allot- © me 
ment out:of items E, F and Gt so as to maka wp--tla ‘“deficienoy, The * 
principle of Byjnath Lalas case1 I A: 106 does not apply to aa ae f 

Sabapathi Pillai v Phandvaraya ae ana ae and ` i 





Moore, JJ) © 2 l r eee à 

"a Religious EEE Mutt or’ asthal—Nature of owiership— In’. 
whom is ihe ownership-vested—Application of surplus ticome—-Suit to ` Tii 
obtain or conirol d Hees ais ir AG ae Dossession—Inam | a 4 
Register—Its value. T %7 v - i | A 


The: administration of a mitt, asthal, ‘or similar“? šligious ‘endow. ig 
ment in India must be not for the personal ends of the manager, but : 
entirely for and on behalf*of-and -in‘the interests of the institution itseli, 

Tni whomsoever the ownership of the property of such institutions vests. 
the nature of: the ownership is- an veraersteiy: in ae for’ the institu. 
tion itself. `- hao i a: , 

It is the duty of: the manager ‘of such-a mutt to” “rettench: “ftom the 
persona) énjoyment of surplus’ income, and to add it "to capital : and thi a7" 
ig equally tha osage whether the title is in the gurukkul or spiritual’ ‘head * 

l whieh is the more common -cafe, or in trustees. 0i A 7 


Hindu Law—Conid. 

The general case in such mutts is that the ownership of the pro- 
perty is vested in the mohuut or spiritial head. But this is not an 
invariable rule, and thers are many exceptions depending on the con 
stitution, usage and custom of the particular mutt. 

It is sufficient to constitute adverse possession that the person now 
claiming to b3 owner should have stood by while others continued to 
Possess not by derivative title but in praotioal contravention of his 
alleged rights. It is not necessary to prove that such claimant protested 
against the violation of his rights, and that the possession went on 
despite such protest. 

In a suit to obtain control or management of a religious institution, 
when no misapplication is proved, and defendant admits himself a 
a trustee for the institution, the ordinary limitation of twelve years 
applies. 

Balwunt Rae Bishwand Chandra Chor ¥. Purunnul Chaube (1888) D. 
R. 10 I. A. 90, followed. 

The ultimate ‘purpose of the Inam Register, oompiled in Madras 
on or about 1864, was to determine whether or not the lands comprised 
therein Were tax free. -But tha preparation of that Register was a great 
Act of State, and the result of elaborate enquiries and though the state- 
ments as to tenure set forth in tha Register cannot displace actual and 
authentic evidence in individual oases, they are entitled, in the absence 
of such evidence to vary greatweight. 

Arunachellam Chetty Y. Venkatachellapathi uann (Lord Shaw), 
P OC. 

——- — Righi to mainienance—Impartible zemindary, junior members of 


the family of the holder—Have they a right to be maintained out of the : 


estate—Custom of allowing maintenance—Burden of proof. 

Apart from custom and from oertain near relationships to the holder 
the junior members of tha family of a zemindar entitled to an impartible 
zemindary have no right to maintenance out of. it. 

There is no invariable custom by which any members of the family 
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beyond the first generation from the last holder can ‘claim maintenance ` 


as of right. 
' When therefore tha son of @ brother of ha last holder élaimad 
maintenance, and the defendants (under an erroneous view that by the 
general law ho was entitled to maintenance)-alleged a custom excluding 
his claim. 

Held, that the burden of proof was on plaintif that ii was for him 
to Drove a custom entitling him, not for defendants to prove one 
disentitling him. 

Mahorajah of Jay pore v. Vikorama Deo Garu (Viscount ate) F. C. 
Special family customs of inheritance may servtve the primitive 

conditions out of which they sprang mazim of, cassat ratis cessat lex 

ipappiicabla—Importible estates — How they originate — Acceptance of 
sanad, inconsistent with family oustom—cannot destroy custom. 

A special family custom of inheritanaa inconsistent with the ordi. 
nity Hindu law may, if observed and acted upon,:isurvive the primitive 
oondition of things out of which it originally sprang. 
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Hindu Law—Contd. 

In such a case the principle embodied in thea expression cessaé ratio 
cassat lex does not apply. 

One of the ways in which impartible estates may osiginate is B in- 
dependent chiefs or feudatories being reduced in course of time to the 
position of ordinary Zemindars; but such estate may also owe their 
origin to, family arrangements followed up in practice for generations, 
wheraby it was originally agreed that the family property should be im- 
partible and held and managed for the benefit of the whole family by a 
single member at a time in a certain order of succession, the other mem- 
bers being entitled to maintenance only. A family may expressly or im- 
pliedly agree fo continue to observa such a custom even though the con- 
ditions which at one time made it necessary have completely altered. 

The mere acceptance by the head of a family governed by sech a cus- 
tom of a sanad from the Crown containing terms inconsistent with tha 
custom cannot destroy the custom or affect the order of succession which 
it prascribas. 

Rao Kishore Singh v. Musammat Gahonabai. (Lord Atkinson) P.C. 
Stridhananu— Maitden’s Stridhanam—Inheriiance — Competition 
between fathers paternal uncle's son and father’s sister—Father’s paternal 
unoles son preferable heir. 

In the case of succession to a maiden’s stridhanam the father’ 8 
paternal unole’s son of the maiden is a preferable heir to her father’ S 
sister, 

In the absence of parents tia succession to a maiden’s stridhanam 
devolves on ker father’s sapindas. 

Sundaram Pillai v. Ramasamia Pillai, (Phillips and Napier, J. J.) 
———— Widow—Surrender—Requisites of Stipulation for residence and 
maintenance of widow, if vitiates surrender. 

A raagouable stipulation for she maintenance and residence of a 
Hindu widow does not affect the validity of a surrender by her, provided 
it is a bona fide surrender of the entire interest. of the widow in the 
whole estate and ig not a mera devise to divide estate with the next 
raversioner, Rangasamt Goundas v. Nachiappa Goundan. (1918) I. L. R. 
42 M. 523 P.-C, explained. 
Bhagwant Keor v. Prashed Singh. (1919) 87 M. L. J. 518 relied on 
Angamutu Chetti v. Varatharajulu Chetti. (Abdur Rahim, O. C. J. Olaf ield 

and Seshagiri Aiyar, JJ.) a F.B. 
e—a Widow's cstate—Doctrine of self-affacement —Renunciatton by 

widow how effected. 

A Hindu widow oan renounce the estate in favour of the. Scarab 
reversioner and by a Voluntary aot efface herself trom the sto cession ag 
effectively as if she had then died. : 

Suob self-effacement oan be effacted by any process whereby there 
is a bona fide and total renunciation of the widow's right to hold the 
property. 

Where therefore a widow compromised with the reversioner her 
claims to her husband’s estate and the documents of compromise were 
drawn up on the footing,- not that ihe widow surrendered her right, but 
that she admitted that it did not exist. 
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Hindu Law-—Conid. , *.,/ PAGE. 
Held, that the widow was precluded from asserting «ny . further 
claim against the estate, and that such estate vastod Aani in the 
reversioner. s ‘ 
Mitssammat Bhagwat Koer v. Dhanukdhari Prasad Singh {Viscount - . -` 
Cave). P. 0. 518 
——— W ill--Construciion—Hvidence of intention of testator —Hig contem- — 
porancous statements against interest— Admissibility—Hvidence Act" A 
Ss. 6, 32 Cls. 3 ang T—E ffect—Begquest to charity or to individuals i 
subject to preformance of charity—Bequest to charity Provision for 
performance of | Thaltgas at Thirunakshatram—Hyfeot—Trust if. 
public or. private—Application of income to education~-Valid: ty — 
Courts’ powers to direct such applicatzon cypres, Scope of dootrine— 
° Applicability to charitable gifts by Hindus—Will--Tnformal ` declar- 
ation, of a~—Thaligai, Thirunakshatram, Meaning. 
The will of a Hindu stated: “As I am now infirm and weak in 
body, I, in order that charities may be continued after my life (with) 
_ the undermentioned immovesble and moveable properties to the follow. _ 
ing places, viz., have by this all appointed my younger brother’s son- - 
Muthukrishna who has no share or claim as my “ Vars ”. After my 
life time Thaligas shall ba given in Swami Kovil a the Thir unakshatram 
avery month.” On æ construction of the will, held (i) that the bequest ` 
was to the charity, Muthukrishna being appointed as the ist trustee, 
and not to him subject to the performance ‘of certain charities, (2) that | 
the testator had a genatal charitable intention that the property by him ~~ 
should be appropriated for the performance of oharities in places ; 
specified and that no part of the bequest failed for want- of definitness >°“ 
(3) that the trusts declared by the testator were public trusts ; and (4) 
that the mention of Thaligai in the will was meant to be illustrative 
and not exhaustive and it was open-to- the Court to direot -the appli- 
cation of the income to objects other than the performance of Thaligai in ~ 
the temples. = os ed N a 
Per. Seshagiri Aiyar, J. :—A statement made by testator at the 
time of the registration of the will two days after its: execution is ~*~ 
admissible in evidence under S. 82 Gl. (7) of ‘the ‘Evidenos Act to. show “oS 
toe intention of the tastator in Making the will, The ‘statement is- also * j 
admissible in ‘evidence under $, 8 of the Actas ‘part of the res gestae: Stee 
A written statement filed by the testator in Which he stated - that- - L- 
nahad acquired the properties covered by the will for the purposes of 
charity and that he intended to make fastamentary disposition ‘in 
that bebaltf is also admissible in evidence under 38. 32 (3) of the Evidence 
Act for the ‘purpose of finding out the intention of the testator. ` 
Quaere whether under the Hindu Wills Act and the Indian uoces- - aa 
n Act such informal declarations as answers to interrogatories could: ee 


Sa a 


yh 


sio 
be regardéa ae teatémentary. 
Whenever ‘thé grants made to religious instittitions: are not: 


earmarked, or, if earmarked, ara not intended to exhaust the recurring | ~~ 
income, and whenever they are Toade as a general ‘thenks-offering, it is ` 
proper and legitimate to direct their application to the promotion of i 
knowledge. The trustees of a temple would be aoting ‘within their „ 
powers in using temple income to promote knowledge. ` : 


- 
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Hindu Law— Contd. 


Saope of the dootrina of cy pres and its applieapility to. anges - „telan .. 


ting to charitable gifts by Hindus, o. 
Meaning of Thaligai and Thirunakshatram m 7S 


Muthukrishna Naicken v. Ramachandra” Naickon. ae Rahim ond 


Seshagiri Asyar, JJ.) 


Inam—Dharmadayam-—Réesumption of. by djier PO — Circumstances l 


justifying resumption —Temporary alienation of endowments by trustee 
—Rasumption of alienated lands by Government—Services continued 
by trustee-—Order of resumption invalid—Siit by trustee for posses- 
sion—Limitation—Limitatton, Act, Art. 14 and 144. i 
Several villages some of which had been granted by th: Nawab of 
the Carnatic formed: the endowment of a Mahomedan charity. -The 
grant was confirmed by the inam commissioner and continued to the 
managers of rhe endowment “ so long as the service is performed,” 


the service being the feeding of the poor and the travellers, — 


the maintenance of a Mosque and the performance of certain 
ceremonies. The inam was admittedly dharmadayam (¢ e) granted 
for the maintenance and support of charitable and religious 


objects and not & personal or setvica-inam. It was found that the in- 


come of the endowments had been misappropriated to so'e: extent by 
the trustees and that the affairs of the trust were not properly conduc- 
ted. The predecessor of fhe present’ trustee had ` made temporary alie- 
nations of two villages forming part of the endowments by , way of 
mortgage and leage. respactively. The mosque Was’ however maintained 
in good repair and the religi yms and charitable objects ‘of the foundation’ 
were substantially carried out though - not on the scale in which they 
should have been. . The Government treated the alienations of the two 
Villages as & diversion of the Inam to. purposes alien to the grant and 


resumed the said two villages in 1908. The trustee of the endowment. 
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sued the Government within 12°vears of the resumption, for recovery. `. 
of possession ‘of ‘the two ‘villages with mesne profits. Held, that the 


plaintiff was‘entitled to a decree. - 


A temporary alienation of a portion of the endowments although 
for a number of’ years and as euch beyond tho- power ‘of the trustea 
for the time being did not necessarily amount to @ Violation of the 


conditions-of the grant, especially where it was nota personal grant. Nor © 


could it have bean intended that any mismanagement or malfeasance on 


the part of a trustee of the charity should result in the resumption of the 


grant. If the charity failed altogether, Or substantially for instance, 
through the disappearance of the mosque or of parsons ‘attending it for 
prayer obe., or if the charity was entirely discontinued, then the govern- 


ment would be entitled to resume, the grant, As the contingency afore-- 


said, on which alone the Government could resume, did not arise’ in the 
case, the order of resumption was & nullity and did not require to be set 


aside under Art. . „14 of the’ Limitation ‘Act, The proper article applicable í 


PE E A- 


ta the suit was Att 144. 


` Pho Seoretary of Siate for India v. Gulam E Ehan ‘Salish 


(Abdur Rahim and’ “Spencér; J.-J) T one 
—_——-— Grant of village in —Estate taken by grantee—Presuivtion .. 


~ 
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Indome Tax Act 
Income Tax Act, Ss. 8 (1), 9 and 61—Reforénce under S. 51 ow ihe- 
motion ofeassessee—Right to begin—Income Tag—Liability for—in-- 


come arising or acdruing in Rritish India~Piofits of bussines 
carried on abroad. not remitted to India-—If liable to tag carrying. on 


_ business in Brélish India—W hat és. 

When under S. 51 of the Indian Inoome Tax Act a reference ise 
made to the High Court by the Board of Revenue on the motion an 
asgessgee’ tho assessee is entitled to be heard first. 


The assessee, a resident of British India, was the proprietor of a 


money-lending business oarried on- his behalf in Saigon and other 
places outside British India. The entire business operations producing 
the income were conducted in the places aforesaid outside British India, 
by agents appointed for.fixed periods who used their: own: discretion in 
lending money to customers. The only part taken by the proprietor 
Was tio acquaint himself with the state of the business abroad and occa- 
sionally to issue general instruction, The income of the business was 
not remitted to British India and was not received by the assessee. 


Held, that the assessee was not liable to tax in respect of the profits 


of the business in question, in as muchas the income did not acerue 
or arise in British India within the meaning of'S. 8 (1) of the Indian 
Income Tax Act.’ 


S. 9 of the Income Tax Act dealing with income derived from busi- 


ness must be read subject toS 8 anditis the latter section that lays 
down the test to be applied in determining all incomes assessable to tax. 


Per Abdur Rahim, O. C. J. and Seshagiri Ivor, J. 
Held, on the facts, that the activities of the assessee did not.amount 


to carrying on business in British India. 


San Paulo Railway Co. v. Carter L. R. (1896) A. C. 81 De Beers Consoli- 
dated Mines Ltd, v. Howe., 2L. R. (1906) A. C. 455 Lowell and Christ- 
mas, Lid., v..Commisstoners of Tages 3 L. Z (1908) A.C. 46 Referred 
to. Secretary to thé Commissioner Saji: Abkari and Separate Revenue 
Madras v. Ramanathan Chetti. (Abdur ‘Rahim’ O-C. J. Oldfield and 


PAGE: 


Sashagiri Aiyar, JJ.) ae . -6ê8.F. B. 


Injunction—Cause of action—Malabar donaswam-Suit bi urale against . 


samudays for an injunction restraining the later. from interfering 


with the devaswom and its affairs—Dismissal. of samudayi before. 


suit—Proof of—Onus. 


In 2 suit by the'uralans of a Malabar devaswom for ‘recovery of- 
possession of its properties and for an injunction restraining’ the ‘de- 
fondant, a samudayi, who bad bean -put in management of: the devas- 
wom afiairs under a samudayam deed, from interfering with the devas- >. : 
wom, it ig incumbent on the plaintifis to allege and prove that- the. 
samudayi had been validly dismissed before suit 


An injunction cannot, ba asked for against a parson, whose employ- 


ment whatever its exact “nature, entitles him to the exeroise. of the. 
rights proposed to be restrained, without at. first validly terminating the 
said employment. : 


Damodaran Namboodri v Govindan Nair. , (Oldfield and Seshagiri 


Aiyar JJ) .. S 
Jurisdiction- Coulee? Vested With¢Wiréneaue decision. as to jurisdictio- 
nal facts — Erroneous decision as to existence of jurisdiction on undisput ed 
facts—Distribution 
———A minor. Suit for custody of—Maintainability~—Forum: Guardians 
and wards Act—Bffect. 


gee 
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Injunction—Conta. 

— Objection as to wani of jurisdiction may be takon at any stage— 
Not an objection as to place of suing—Court in S. 17 of Caie of 
Civil Procedure—Means only a Court to which the Code applies—Code of 
Civil Procedure, 1908 (Act V of 1908, Ss. 17 & 2l. : 

A suit for sale under a mortgage was instituted in the Vizagapatam 
District Court. The mortgiged properties comprised not merely lands in 
Vizagapatam but lands in the Agency Districts, to which the Code of 
Civil Provedure does not apply. No objection on this score was raised by 
defendants and a decree was passed as prayed for sale of the whole ‘of 
the mortgaged properties. The objection was taken in first appeal, but 
overruled,- the Madras High Court holding that the defendants were 
debarred from raising it at that stage by S. 21 of the Code. 

Held: That the objection was not an objection to the placa of suing, 
but an objection going to the nullity of the order on the ground of want 
of jurisdiction and could be taken at any time; and that the decree, so far 
as it applied to land within the Agency districts, must be set aside. 

“Courts’’ in S. 17 of the Code of Civil procedure, 1908, must be held 
ag meaning Courts to which the Code applies. 

Sri Rajah satrucherla v. Maharaja of Jeypore. (Lord Dunedin.) P. O. 


—- ——- Submission to— Evidence of —Receiving summons within jurisdic. 
tion and omitting to object to jurisdiction—Exparte decree—V alidity— 
Suit to declare its invalid ty for want. of jurisdiction—Maintainadélity 
-—0. P. C., S. 91—Apnplicadility of prineiple of. 


In a suit brought in the High Court; in the exercise of its ordinary 
original civil jurisdiction, for the recovery of oertain jewels or payment of 
their value, the plaint contained no averment showing that the cause of 
action or part thereot arose within the locel limits of the Jurisdiction of 
the High Court but alleged thatthe defendant resided within the local 
limits of its jursidiction. The defendant received a summons from the 
High Court while he was af Madras, and at the time took no objection to 
the jurisdiction of that Court but merely asked that another summons 
should be sent to him. He did not appear at the- hearing of the suit and 
an ea parte decree was passed against him. He applied to the High Court to 
set aside the ex parte decree on the ground that he had not been served 
with summons but his application was dismissed and the order dismissing 
it was confirmed on appeal. Ina suit filed by him in the Sub-Court of 
Tanjore for a declaration that the decree of the High Court was small and 
void for want of jurisdiction. Held, that he must be dsemed to have 
submitted fo the jurisdiction of the High Court and could not therefora 
subsequently question its jurisdiction. 

Venkatarama Vathiar v. Sambasiva Aiyar. (Bakewell and Phillips, 

JJ) 


Land Acquisition Act, Ss. 9 (3) 12,48, and 45—Subseguent proceedings 
and award by the Collector—Absence of notice to the occupier —Award 
not void— Collector not a judicial officer in making award. 

The proceedings of a land acquisition Collector and the award by. him 
are not void by reason of the faot that no notice was served on the occu. 
pier in acvordance with Ss, 9 (8) and 45 of the Land Acquisition Aot. 

The Collector in making his award is not acting Jndicially. 
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Land Acquisition Act—Conid. PAGE. 

Ganga Ram Marwari v. Secretary of State 38 Cal Ref. 576. 
Kasturi Pillai. Municipal Council, Brode (Bakewell and Odgers, J.J.) se 618 
————§. 54-—Appeal to High Court —Period of limitation for—Lim ita- 

tion Act (TX of 1908) Art. 166—Scope of. o 

The pariod of limitaiion for perferring appeal to the High Court under 
3, B4of the Land Acquisition Act, is that prescribed by Art 156 of the’ 
Limitation Act. - f , 

Meaning and scopa of the frst 
Act discussed. 

Aga Mahomed Homndani v. Cohen, I. L. R.13 C 22. Relied on. 

Rangoon Botatowng Co. Lid., Y. The Collector of Rangoon. (1912) I. L, 


R. 40 0. 21 (P.C.) Distinguished. 
Ramaswami Pillai v. The Thastldar of Madura Abdur Rahim and Old- 


field, Jf. gu 110 
Land-law of Bengal—Landlord and tenant —enhancement of ront—reclama- 
tion leases—Provision for future enhancement of rent—presumption 
that maximum sent provided for isto be fimed rent —Bengal Tenancy 

Act: 1885 (Act VII of 1885) Ss. 7, 9 | a 

When land is let in Bengal upon a lease for the purpose of clearing 
jungle or other reclamation, and provision ‘ig made for gradual enhance- 
ment of the rent up to a prescribed maximum, & presumption arises that 
the maxim um’'so prescribed is to ba the full raut as long as the tenure 
subsists. ‘The general provisions for enhancement of rent contained in 
Bengal Tenancy Act (Act VIII of 1885) donot apply to such a case. 

The Port. Canning and Land Improvement Co. Lid. v. Srimati Kaiya- 
yani Debi (Mr Ameer Ala). : (P.C)... 578 
Land-law of Madras—Crant of villaga in inam—Is village so gran- FT 

ted an-“ estate" within the Madras Estates Land Act—Madras Es- 

tates Land Act, 1908 (Mad. Act I of 1908) Ss. 3 (2), (a), 8, 163, 189.5 ` 
no presumption of law thatan inam grant of a village is 
he land revenue only as ditingnished from the land 
be considered by itself: and the determining 
ular grant and tha whole circumstances 


column of Att. 156 of the Limitation 


: There is 
prima facie a grant of t 
itself. Each case must 
factors are the terms of the partic 
cennected therewith. 
Suryanarana Y. Paliano 


followed. : 
U padrashta Venkata Bastrulu v. Divi Siteramudu (Viscount Cave.) aes 42 


Landlord and tenant—<Agri cultural tenancy—Inundalton of portion of 
demised premises bY sea-water—Reni—Abatement—Right of tenant— 
Transfer of Property Act, S. 108 B (e)—Applicability—Section if ea- 
haustive of rights of, tenants. a Ms 
In a case in which a portion of the demised premises became unfit 

for paddy cultivation, bacatisa it Was inundated by sea-water, keld that 

the tenant could, as a defence to a-suit for rent, plead that he was ientitled 
to proportionate abatement, Tae principle of 8.108 B (e) of thé Transfer 
of Property Aot is inapplicable to agricultural tenancies. 
Quaere whether the said provision is exhaustive of the rights of the | 
tenants. : 
Sheik Enayatoolak v. Sheil Hlahebu 


followed. , 8 pas ee he 
Subranania Pattar v. Battamballt Ráma. (Ses kagiri Aiyar and Burn, JJ). 654 


_ 


(1913) 45 T. A. 209=86 M. D. J. 585. 


ksh. (1864) (Supp). W. R. 42. 
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Landlord and tenant—(ontd. 


—_———(Qasses—Validity—Tests : ao 


———* Lessor not entitled to eject lessee froma part only of the holding— 
Assignee of reversion tn part of demised promises —Raght to eject lessee 
for due cause from part of the premises—Lessed liable to be ejected on 


payment of the value of wmprovemonis to that part -Malabar Com- ` 


pengatzon for Tenanis Improvements Act Ss. 5, 6—Transfer of Property 
Act 8. 109, 
Held, by the Full Bench (Seshagiri Aiyar, J. dissenting). 

A lessor is not. entitled to eject the, lessee, from & part only of the 
holding ; but an assignee of the reversion in part of the demised premises 
is entitled to eject the lessee for due cause from such part on :payment of 
the value of the improvements to that part. The rule applies also to ten- 
ancies in Malabar. = 

Per Seshagiri Aiyar, J:—Neither under s 109 of the Transfer of 
Property Aot nor under the general Law of the land is it competent to an 
assignee of a part of the demised premises to eject the tenant from that 
portion compulsorily during the period of his tenancy. Even if S. 109 is 


capable of a different oonstruction, its operation should not be extended to Ep 


agricultural tenancies in this country: 


The rule in England as to partial eviction i is also the same. 
In the case of a terminated tenancy, which by virtue of the Malabar 


Compensation for Improvements Act has not wholly ceased to be operative E 


the legislature does not contemplate the possibility of a partial eviotion. 


Puthiyapurayil Kannyon Baduvan v. Chennyanteakath Puthiapurayil 


Alikutti. (Wallis, C. J., Oldfield, Sadasiva Aiyar, Coutts Trotter and Seska- 
giri Aryar, JJ.) i ... : 7. B.)... 
Sarasari—levy oi—legality—lanäiord’s water taken by -consent for 
dry lands—cultivation with inferior crops—Efieot 


Legal Practitioner —Fee in Probate Appeal—Hight Court Rules—Aonendia 





Ti—Rules 35,36 and 38 —Applicability—Right im ‘dispute in eves - 


Pproceedings—Advalorem: Fee iw Rules 35 and 86—Meaning. 


The subject-matter of a Probate Appeal is not capable of . valuation. - .- 


within the meaning of Rule 88 of Appendix IJ of the Appellate Side Rules 


and the proper Rule applicable, for the purpose of determining the fea to 


ba paid to a practitioner in such an appeal, is Rule 88 and not Rule 86 read 
with Role 36. 

The right in dispute in probate proceedings isnot so much a right to 
property 28.a right to manage and acme the estate by the person 
applying. 

Roderigues v- Mathias, (1911) 21 M. L.J. 481. referred to. 

Meaning of‘‘ advalorem fee”? in Rule 55 and 36, 

Siddhia Chetti v Venkataroya Cheity. (Seshagiri Aiyar and Moors, JJ) ` is 
Letters Patent (Madras)—Cl. 24—High Couri—Original Criminal- juris- 
diction—Powcr to iry offence commiited outside ' jurisdiction—Chief 

Presidency Magistrate Madras— Cognisance of offences committed in 

and outside his own jurisdiction and that of High- Court Original 

Criminal Jurisdiction— Commitment to High Court Sessions—Anppli- 


cation to High Court to quash commtinent—S. 531 Or. P. C—Appli- 
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Letters Patent—Conid. | 
cabslity-—Cr. P.C.—S. 526 cl. (1) Sub-S. (1)—Order transferring .to 


High Coyrt Sessions trial of offence committed outside jurisdiction. ° 


The accused were charged by the Chief Presidency Magistrate, Madras, 
with effences relating to acts of kidnapping and theft committed in 
Madras and the offence of murder committed on the Avadi-Poonamalles 
Road within the jurisdiction of the Sessions Court of Ohingleput, thé 
offences al] forming partof the same transaction, and were by him 
committed to the High Court Sessions. In an application presented by 
them for quashing the order of commitment on the grounds that the 
Magistrate had no jurisdiction over the offence of murder and that the High 


Court had also no power in the exercise of its original criminal jurisdic- 
tion to try that offence, 


Held, (1) The alleged want of jurisdiction of the Magistrate was 
cured by 8, 581 Or. P. O; 

(2) Under cl, 24 of the Letters Patent (Madras) the High Gourt had 
power in the exerotse of its original criminal jurisdiction to try the offence 
: of murder; 

(8) Even if the Judge presiding over the High Court Sessions had no 
such power, the case was one in which the High Court should exercise its 
power under 8. 526 ol, (1) sub section (1) Or. P. © and pass an order "that 
the offence of murder committed outside the jurisdiction of Madras be 
tried in the High Court Criminal Sessions along with ihe offences com- 
mitted in Madras. 

Per Spencer, J. (Sadasiva Aiyar, J. doubting); 5.531 Cr. P.C. could 
not be invoked as regards the proceedings in the High Court Seesions as 
the trial- of the case had not till then been taken up in the High Oourt 
Sessions and there were therefore no proceedings there requiring to be oured. 

Assisiani Sessions Judge. North Arcot v. Ramammal (4911) I. L. 
R. 86 M. 307 =22 M. L. J. 141 followed. 


Policy of Ss. 581 to 538 Cr. P. O. considered by Sadasivaiyar, J. 
Ganapathy Chetiy In re (Sadasiva Aiyar and Spencer, J. J.) ees 


Limitation Act 8s. 6, 7, 8 and 15 Sub.. 8. (2)—Applicability—Efiect on 
‘period of limitation allowed to persons under disability 


nome SOC, 19—Conditional acknowledgment of liability—Arditration— 
Reference to—letter of reference requesting arbitraicrs to look into 
accounts and ascertain balance and stating that parties would pay 
balanco—Reference infractuous by reason of death of arbitrator s—lotter 
of ateounts to acknowledgment—Art. 106—Appktcabilsty—Sutt for 


dissolution of parinership—Limttation—Parties treating suit as one for ` 


account of dissolved parinership—Effect. 

Where 2 letter by which the members of a firm referred their differences 
to certain arbitrators stated that they should look into the accounts and 
ascertain the loss and profits between the parties and that they (the 
parties) would be bound to take whataver might ba settled by the arbitra- 
tors but, as some of the arbitrators died, the refarence came to an end and 
never fructified into an award, helg that the acknowledgment of liability 
contained in the letter was only a conditional acknowledgment, the 


condition being that the arbitrators should ascertain the‘balance, and as 


that condition could not be performed by reason of the death of some of 


La 
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Limitation Act—Conid. — 
the atbitrators the letter did not amount to: an pene wee within 
the meaning of S. 19 of the Limitation Act. 

Art. 106 of the Limitation Act is inapplicable to a an which is in 
tarms one for dissolution. of a partnership and the fact that the parties 
treated the suit as one- for an account of a dissolved partnership does not 
make it applicable. oo 

Narayanaswamy Mudali v. Gangadhara Mudali. (Seshagiri Atyar 
and Napier, J.J.) ass 


————-Art. 14—-Applioability. 


—— —Arts 14, 144—Applicability hs 

—————Art. 14—Applicadtlity—iInam Commissioner— Ultra vires order 
—Satting aside—Necessity Jurisdiction—Court vested with—Erroneous 
decision as to jurisdictional facts—Hrroneous decision as to existence of 
jurisdiction on undisputed facts—Distinction. 

If the Inam Commissioner with knowledge that the lands in question, 
were post Settlement inams passes enfvanchisement proceedings, he aots 
ulira vires and such proceedings need not be set aside under Art. 14 of -the 
Limitation Act, 

Surannama v. Secretary of State for India (1900) 1. L. R. 94 B. 485. 


Balwant Ramachandra v. Secretary of State eee I. L. R. 29 B. 480. 


referred to. 

If on investigation of the circumstances which would give jurisdiction, 
an officer decides or acts in a partioular manner and proceeds to deal with 
the case iurther in the exerciss of the powers vested in him, Semble the 
order might be one passed ¿nira vires and the mistake as to facts of the 
deciding officer would not oust his jurisdiction. But where the facts: are 
undisputed and do not give the officer jurisdiction, but he still erroneously 
holds that he has jusisdiction to deal with the subject matien his desision 
must be regarded as «lira vires. 

Sree Raja Vasireddi Mowleswara Prasada Bahadur v. The Secretary 
of State for India. (Seshagiri Aiyar ond Burn, JJ.)- are 
Art. 106—Applicability—Partnership— ‘Suit for dissolution—- 
limitation—Parties treating suit as one for account of. dissolved partner- 
ship— Effect. aes 


— — Art, 127—Jotnt Hindu Family—Suit for partition by member— 
Dimitation—Egelusion—W hat amounts to—Egchision by Court of 
Wards purporting to act solely on behaif of one membor-—Effect— Minors 
— Applicability of art. 12740 Ss. 6 and 8 of Act—Hffect. S. 7—Applica- 
bility —S. 15 Sub-S. (2) Appltcability—Hffect on period of limitation 
allowed to persons under disability—Court-Fees Act Ss. 5 and 12-Hffect 
—High Court—Memorandum of Appeal to—Court-Fee on—Quastion as 
to—Decision of Regtstrar— Finality. 
Glaiming to be the legitimate sons of V. by one wife, the plaintiffs sued, 
amongst others, lst defendant, the son of V. by another wife, for partition 
of a partible Zemindary owned by the deceased. The suit, which was of the 
years 1916, was instituted nearly 7 years after lst plaintiff attained 
majority and 3 years and little more than a month after 2nd plaintiff did 
so. ist defendant pleaded that the suit was barred under art. 127 of the 
Limitation Act. It appeared that as far baok as 1898 the Court of Wards 
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-Limitation Act—Contd. l .:. + PaGH, 
took possession of the Estate purporting to act solely on behalf of the -1st 
defendant and treating him as the sole heir thereto,: that since 1898 it 
refused distinctly and repeatedly to ‘recognise plaintifi’s mother as 'a law- . 
fully wedded wife of the proprietor and plaintiffs as his legitimate - ohil- 
dren, and that, though it allowed’plaintiffs and their mother a small --- 
allowance out of the estate for maintenance, it held that ee claim `>» 
to a shave therein was invalid. - 

" Helg. (1) Possession of the Court of Wards was possession on behalt. ol 33 

SD; alone; it excluded plaintiffs from any share in or possession of the Estate 
for more than 12 years prior to suit and the suit was barred under Art. 127. 

(2) As plaintiffs claimed to be members of. the, joint family S. 7 of 
the Limitation Act applied to the case notwithstanding that the plaint. 
prayed for partition; and as Ist, -plaintiff barred, , the 2nd piff. was algo 3 
barred; 

(3) Asthe suit was instituted more than 3. years after 2nd plaintiff. 
attained majority, he was barred, even apart from S. Tand $.“ 15 Bub- S, 

(2) of the Act did not- save the bar. . 

(4) §. 16 Sub-S. (2) of the Limitation Act aad With S. 49 of the 
Court of Wards Act, had not the offeet of extending the $8 years period : 
allowed by Ss. 6 and 8 of the Limitation Act to parsons under disability, = 

A question being raised as to the proper amount of court-fees payable 

on the memorandum of- appeal, held that, there being no reference to Chief 

Justice or other Judge of the High Court at his instance as required by 8. 
5 of the Court Fees Act, the order’ of the Rgiatar was final under 8. 12 
of the Act; . ae 

Per Abdur Rahim, J.—Quacre whether under the Oourt of Wards Act 
the Court of Wards can take charge of an estate on behalf of any one who 


may be found; entitled to it. 
Observations on the law bearing on er subject of limitation of suite 


eles by person claiming to be a member of a joint Hindu family. 
- Knowledge of his exclusion can be imputed to a . minor under Art 127 , 
where there is. guardian to act for him. Quaere whether such browled gas ae 
can be imputed to him where there is no such guardian. 
© Applicability of Ss. 6 and 8 of the Limitation Act disoussed. o> 
Narasimha Deo Garu Y Krishna Chendra Deo Garu. (Abdur Rahim and 
Spencer, JJ.) we _ 256 
——Ārt. 134—Applicabiliiy— Hindu Law—Religious Endowments. 
Mohant of Mutt—-Posttion of-—Sdle of mutt properties by mohant—Sutt 
by successor for recovery of those proporties—Catise of action—Limita 
tion. The mohant of a muti is a trastea. 
Held, that a suit instituted in 1914 by the then mohant of a mutt 
for the recovery of certain mutt i arg sold by his pradecessor i in 1895 
was barred by limitation. f 
Srimath Deivasikamani Nataroja Desskar v Valliammai Acht (Sadasiva 
Aiyar and Spencer, JJ:) ; . 5 ane 231 
Art. 156—Scope. of l Ei y : eee 110 
Art. 165 and tpi E by Jupmoni ‘debtor for. restora-... 
tion of #mmoveaoic property -in emcess of what has-been decreed—. 
whether ‘falls within art/165 or art. 18l.. °> 


Cai 
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Limitation Aot—Conid. ; al i: PAGE. 
An application by the judgment-debtor for the'restoration o £ immove-. . 
able property in excess of what has: been decreed-is not Governed by art. i 
165 of the Limitation Act. Such an es is governed by art. “181 
of the Limitation Aot. > ~ 
Ratnam Aiyar v, Krishna. Doss Vital Doss — ILL. R. 21 M. 424. 
overruled ° 
Abdul Karim v. ninisi Bibi (1916) 1 I. L. R. 38 All. 889 followed. 
Thattantavita Y. Puthalathad Kandi Kombi .Aliassar. (Wallis, C. J. 
and Ayling and Sadastva Aiyar, J. J.) 340 (F. B.) 
284 


Art 182 Ci. 5-—" Proper Court” Meaning . , : e 


Lis pendens— Alienation psndente lite--Compromise between alionor and 

the opposito party--Altenee added as party —W kether compromise decree 

can be passed so as to affect the rights of. the alienee—-Civil Pro- 

cedure Code, 0.122 R. 10—Addition of alienee- ene lite as party 

—Principles governing. 

An slienes penderte lite of the whole or any A ‘of tho “aubject- i 
matter of a suit who is brought on record:as-such, is-nof bound by-‘a, com- 
promise though not fraudulent or collusive, effected between his transferor 
and the opposite party subsequent to the transfer in: his favour ; and -& de-. ihe, 
cree cannot be passed on such a compromise sọ- ‘as to affect his rights in 

Where the plaintiff sued the 1st defendant, and others on 2.mortgage _ 
and having failed in the court of first instance, appealed i in 1910 ana pend. Pi 
ing disposal of the appeal, the 1st defendant exeauted two „mortgages in 
June and November 1914 in favour of a person who was added asa party. 
to the appeal asthe: 4th respondent on the 11th of February 1915 and the 
plaintiff and the 1st defendant effected a compromise which however was - 
not fraudulent or collusive, on the 22nd of D:cember 1914 which com- 
promise was reported to the court in September 1915 and a decrees was oe 
prayed. for ‘in accordance therewith, held, that the 4th respondent- l 
mortgagee was not concluded by the compromise effected ‘by the 1st defen- 


4 


dant and was entitled to contest the appeal on ite merits. > #8 
Per Seshagiri Aiyar, J. Courts should exercise great caution in per- 


mitting a purchaser pendente lite to become a patty. Unless they ` are 

satisfied that the transferor is likely to act in violation of the rights of the 

transferee, the records of courts should not be burdened by the pleadings È 

of the purchaser and the proceedings should 'not be lengthened by enab- 

ling suck a purchaser to intermeddle with the suit already panding. © - °°‘? 
Per Kumaraswamy Sastri, J „Except under spacial ciroumstances the . vo 

court ought not to refuse to join an alienee “gendente lite as a party under ` 

O. 22 R. 10 of the Civil Procedure Code. : 

Veeraraghava Reddi v. Subba Reddi. (019 sakiki Seshagiri Atyar and - 
Rumaraswamé Sastri, J. J.) i (F. B.) 449 
Local Boards Act Mad (Y of 488%) 8.98 01.(2)—“ other person duly autho- 
vised as aforesaid ”__ Meaning-—Nottce- by Union H hatrman.duly authorised. rae 
in that behalf—Validity. 

The words “ other person duly authorised as aforesaid °’ in S. 98 (2) of. 
the Local Board's Act do not refer only. to “ some person duly ‘authorised 
by him in that behalf” mentioned in Cl. (1) of the seotion ; they. do not 

mean Vios President alone. The words “ as aforesaid ”’ in ol. (2) mean 
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Uoeal Boards Aest-—Cantd. s+) PAGR. 
authorised by the-President in that behalf. S. 83 ‘of the Act does not 
restrict spegific delegations allowéd by other sections of the Act. ae 
The Public Prosecutér v. Sankaralinga Moopan.(Phillips and Napier, ue: ). 92 
Madras District Municipalities Act. 8s. 207, 278. : 
Madras Estates Land Act Ss. 144 118. 124, 134, and 132-—-Sale of Ryot’s -~ 
holding for arrears of rent—Sale if can be set aside for material irregu- ~ 
larity and fraud—Civil Procedure Code, O. 21 R. 90 provisions of, if 
applicable—Sutt by purchaser for declaration of invalidity of order set- 
‘ting aside the sale if maintainable. © ` ) 
A ryot’s holding was sold for arrears of rent due to the landlord under 
Sg, 111 and 118 of the Estates Land Act dnd purchased by the plaintiff. 
No. application was made to set ‘aside the sale under S. 181 of the Act. 
* SNovertheless the Collector acting on the application of the landholder set 
aside the sale on the ground of material irregularity in‘ conducting the 
gale and consequent loss to the landholder and directed a resale. Plain. 
tiff thereupon brought a suit in the Civil Court for a declaration that the 
order of the Colleotor setting aside the sale was without jurisdiction: and 
inoperative as against him. The Courts below dismissed the suit as bar- 
red by O. a1 R. 92 (8) of the Civil Procedure Code. 
Held, (1) that the provisions of O, 21 R. 90 of the Civil procedure Code 
did not apply to the summary sale of a Rot’ 8 holding for. arrears o rent 
without a decree being obtained therefor; `: re 
(2) that the only way in which such a sale-could be set aside was by 
an application under S. 181 of the Estates Land Aot; 
(8) that the order of the ‘Collector setting aside the sale and direoting 
a resale was ulira vires; and. : r 
(4) that the ‘Civil Court had jurisdiction to grant a leosan 
declaring the invalidity of the Gollactonis s -order, at’) LiL, R,.88 M. 


1042, Referred to. - r , 
Jaganagha Ckaryulu vi Bommadevara Satyanarayana: (ouin and 
Krishnan, J. F.) i on a - i 706 


——~—eas. 455 and 192 (e)—Arredrs of Font due io landlord — Mansbhan 
due by landlord to tenant—Whether tenant, can set ‘off Manibham 
against arrears and poy balance. aoe 
Where arrears are due on a holding by the enant to the landlord and a 

sum of money is due-from the landlord to the tenant for Manibham, the 

tenant is not in the ubsenve. of the landlord's consent thereto, entitled to . 

deduct the manibham from the rent and pay the balance. 

Unless one party chooseg to recognise the claim of the other and agrees 
to arrive at an amicable settlement, one of them is not entitled to deduct 
what is due to him, from what is due from him. i 

Raja of iRomnad v. Venkatarama Aiyar (Seshagiri Aia and Burn, JJ. 270 

) 


Madras Impartible Estates Act, (Madras Act H- of 1902) S. 3—2Zadras 
Impartible Estates Act, Madras Act TI of 1904, 8. 4—Mortgage of schedu- 
led impartible astate—Compromise decree—Whether Court .can subse- 
quenily go'into the binding nature of the.mortgage—The policy of the . 


Impartible-Estates Act—Decres against the semindar impleading the negt- . 
heir —W hether estate can be solg.- 
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Madras Impartible Estates Act. 

Wheres in a suit on a mortgage of an impartible estate aatal in the 

.sohedule to the Madras Impartible Estates Act, a petition of oomprowise 

was put in by the parties admitting the necessity and the binding nature 
of tha mortgage and the compromise was to the effect that the sum should 
be paid by certain instalments and that in default the mortgaged property 
is to be sold, and a decree was passed accordingly and subsequently on de- 
fault being made in the payment of the instalments an application is 
madeunder O. 34 R. 5 of Civil Procedure Code for a final decree and for 
sale of the mortgaged property, the Court can in spite of the compromise 
decree and the admission as to the binding character of the debt go into the 
necessity for the same and refuse to pass a final decree if the debt is found 
to be not binding on the estate. . 

The policy of the Impartible Estates Act is to preserve the property in 
the family of the Zemindar and for that -purpose it categorically prohibits all 
alienation by the Zemindar for the time being exceptin certain circumst- 
ances. The Zemindar for the time being has a practically life-estate in the 
Zemindari with powers to deal with the estate in certain contingencies. 
Where no auch contingency has arisen the zemindar is prohibited from 
alienating any portion of the estate. If he cannot alienate the estate by 
mortgaging it or selling it, he cannot do so by any voluntary aot having 
the same effect such as by confessing judgment. 

It is not open to mortgagee of a scheduled impartible estate to enforce 
the mortgage by a suit against the zemindar in possession impleading the 
next heir, and bind the estate by a deorea obtained in the presence of the 
next hair. Theanalogy of obtaininga decree against a Hindu widow 
impleading the next reversioner and bringing the property to sale does not 
hold good in the case of impartible estates. - j 


Raja Ramachandar Suru Hartschandra Deo Garuv Akella Venkata Lak 


shmi Narayana (Abdur Rahim and Oldfield JJ.) ‘~ 


Madras Land Encroachment Act—S§s. 6,7 and 14—Levy of penal Beak 


ment—Notice of evictton-—Suti for injunction—Incidental relief by way 
of declaration of title—Cause of action—Limitation—Starting point. 
The right to sue fora declaration of title arises onca for all: when 
plaintiff's title is first definitely denied to his knowledge and limitation for 
the suit runs from the date of the first denial, - 
Thirumala Row v. Jungamma Shettethi; (1914) M. W. N. 197 relied 
on 
Where within 6 months of the service of a notice of aviction under $. 6 
of the Madras Land Encroachment Act but more than 6 months after the 
levy of Penal assessment, the plaintiff sued for an injunction restraining 
the Secretary of State from interfering with the plaintiff's possession of the 


lands in suit and prayed for a declaration of title as incidental to the relief. 


by way of injunction. i 
Held, that the notice under 8. 6 of the Act gave the plaintifi a cause of 
action to sue for an injunction and the suit was therefore maintainable. 
Bhaskaridu v. Subbarayude (1918) I. L. R. 88 M. 674=26'M. L. J. 60. 
Secretary of State for India v. Assan (1915) I. L. R. 39 M. 727=80 M. L, 
10 
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Madras Land Encroachment Act.—Contd. pe. a- 1o loď ii PAGE. 
J. 255 and Anantha Ratu v. SAE eyangna (1911) I. L.--R. 36 Mo  888= 22 ` 
M. L. J. 108 Y - i 
Syed -Mamshah Thaika ` v. ah mais of State for judi (Sadasiva 
_ Aiyar and Spencer’ JI.) ool i i 918 


Madras Irrigation Cers Acts 4865 and 1900 (Madras Acts YII-of’ 1865 
and Y of 4900) S. 4: — Madras irrigation cass—casement—enagagoment 
with the “Gouerniment—Forfeiture by Government of servient estate— ' +t 
Whether’ it affects easement. oa, RG aie elas 


When the Government of India, forfeits an estate” ‘the Orown takes 
that estate tantum et tale as it , stood in the’ subject against “whom ` the 
forfeiture is ‘exercised ; ‘it takes it therefore subject to ‘all ozining ego- 
ments, l cae 
Hencé where & Zemindar had an easement to irrigate his estate free 
from an artificial channel passing through the astate of his neighbour and 
Government forfeited the neighbour’s estate for rebellion’: — 

Held, that the Zamindar had an “engagement with the Government” 
within the meaning ‘of Madras ‘Acts VII of L865 and V of 1900, and there- = 
fore was not liable to` pay the ees cass imposed under the Asis. ” 

(1917) 441. A. 166, ‘discussed. ' a 

Socrotary of State for India v-M aharaja of Bobbili i -za 724 
Mahomedan Law, — Dower, — Widow.i on possession of husband's estate 

Lien “for ünpaid dowér—Consant of. ‘other heirs if necessary—Widow’ s 

tight åf trans jerable—Rights of transferee. 


man ast f tof 


A Mahomedan, widow. who is, lawfully, and without force | or. fraud, in 
possession. of her, hushand’s property’ ‘is enticled to retain possession -of - 
such property as against his other heirs until her. dower is satisfied, even 
though such possession was not obtained with- the consent (express, or im- ~ 
plied) of or under an' agreement with her husband or his other heirs, and 

such property could not be divided „among the heirs until the dower debt is_ 
satisfied.. The widow however. has no power :to:sell the property in her 

possession so.as to. bind her husband’s heirs ; but the purchaser, to the 
extent of tha: widow’s dower, is.entitled to retain possession of the property. 

sold to him, as against the heirs: until the clas debt-is satisfied. 


Authorities on the subject reviewed. . noa Egh ad i 
Beeju Bee v. Moorthuja Sahib. (Abdur Rahim 0...9. J. Oldfield. and 
Seshagiri Aéyar. JJ.) ..(F.B,) 627 


——~Inheritance-Residuary ` heirship—Limiis of—Great Grand- 
father’s great i a a ‘in magnate line—Daughter’s-. -` 
son-Preferonce, >. Yis - wt. - | = -s 


Under the Mahomedan Law,-agnates however remote are entitled to 
inherit as.residuaries‘in.the . absence.of nearer agnates and residuary ‘heir- 
ship is not confined either td the grandfather’s descendants or to grand- 
father’s grandfather's, descendants‘ * but extends to the enan - descendants 
of a “trua |’ grandfather however high in, soale. ; 

The example given in the texts are illustrative and not exhaustive, . ; 

Held: a descendant of the great grandfather’s great- grandfather. of the ; 
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Mahomedan Law—Conid. Fell > PAGE. 
deceased in the agnate line i is & residuary heir under-the Mahomedan , Law 
and is entitled to sago to the deceased in preference to his- daughger’ S: 
son. ` pu gai we À, ‘ 
Abdur Samad Sahib Y. Chinnathambi. Sohib. (Sadasiya Aivar and - o 
Napier JJ) = ai La c 609 
Maintenfnce—Aliyasanthanz ' f ETENE ET iaraa ambar. P og i 
Arrears of MLAsNLONGN CE of —Assignment —V alidity—Transfer of Proper- 
ty Act. S.'6 cls. (a), (d) and (h)—Scope and - a e for «i 
arrears—Small Cause Court—Jurisdiction. ~ 
A suit for arrears of maintenance due to a- member ofan Aliyasan-- ~ 
thana family and assigned by him to plaintiff i is not cognizable -by a Small 
Cause Court. Saminatha Aiyar v. Maviolalhanngl Con IL LR. 20 
Mad.. 29. followed. Seu 
Per Seshagiri Aiyar, J: Such an assignment i is not invalid. either under 
the Transfer of Property Act or under the general law, | oe tee è 
Scope and applicability of ols, ne and a ‘of “8. 6 of the Transter ‘of 
Property Act considered. : f ~- 


The right of 2 member'of'a Malabar tarwad or of an Aly Asan thane 


à 


family to maintenance ie property, ' PG | RAE š 
Seshappa Heggade v. a ANR e LOE a and \Séshagiri - 
, Atyar J.J) > Taa ciane -402 
Malabar Compensation for Tenants Improvements’ TET :B.—Malabar -~ - 
Mortgage—Tender of a morigage- amount . under S. .83-of: Transfer oj- 
Property Aot —Amounti found. sufficient to cover compensation for im- . . ; 
provements—Liability.of . morigagee-.forzmesne profits from «date of 
tender—Transfor of Property Act.S.76 Cl ()==Applioatirity to Me | 
provements due under. malabar morigage. 7 I 
The mortgagee in Malabar has a right to remain in ‘possession till he -> ' 
is actually paid or till he is ejected by decree-of Court and hence hais not.. 
accountable for mesne profits till either. of these events -happens. |. 
8.76 Cl. (1) of the Transfer of Property Aot, has no application..to the . 
money due for improvements to a Malabar mortgagee. Pec ee SH 
Parameswara Ayyan v, ik Valia Mannadiar baa 88 .M. L J. 
591 followed. ad FSG ewe a 
Mooriath Variath v. Meregath Kunji. Nogayaranma. (Sadasiva Agar oo 
and Napier: J.J) À l ART ee ah 206: 
(inns, 5, 6—Bfleat, age 
—~-— (1900) §. 19. es Wins SA, o eres Tm 72 ggg 


Malabar Law —Children of a woman by different jushands-Sub-tavashis- e 
Grant of property to a woman and -her children by husband —Graùt if 
enures for the benefit of children by another. husband. l 

, The tavazhi of a Malabar woman might oonsist of iwo branohies, oné 

` branch made up of ohildren by one husband and the obher of children by 

another husband, and each branch might own separate properties obtained 

from their rea pective fathers, 

Where the second husband of a Malabar woman gives re to her 
and his children by.her, the presumption is that the grantor intends to 
benefit only the woman and his children by her who form a branch 
tavazhi.. The children of the woman by her first husband do. not take any 


me w 
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interest in the propérties in the absence of any expression of intention to + 


that effect by the grantor. 


Eunhacha Umma y. Kutti Mammi Hajee, (1892) I. L. R. 16 M. 201=2 


M. L. J. 226 (F. B) and Chakkara Kannan v. Kunht Pokker (1915) 1. L. 
-R. 39 M. 817=29 M. L. J. 481 (F. B.) referred to. 

Imbicht Beevt Umma v. Esanhipwrath Raman Nair (Bakewell aŭd 

- Phillips J.J.) eee 

—-——Devaswom—Uralans—Suit against Samudayi for injunction res- 


E 


training him from interfering with devaswom and its affairs—Dismissal of , 


samudayi before suit. Proof-onug 

———-Karnavan—Trade on behalf of i tarwad—Power to carry on—Debts 
contracted by Karnavan in trade—Ltability of junior members—Condi- 
tions of —Malabar Wills Act V of 1898—Oral wills—Validity—Wall 
made within Madras Presidency and relating to moveable property— 

Writing —Necessity. 

The junior members of a Malabar farwad are not liable for debts o con- 
tracted by the Karnavan in the course of a trade carried on by him unless 
itis shown either that the trade was a family business or that.it wag 
earried on by the karnavan with the consent of the junior members, 


Per Abdur Rahim, J :—Semble the consent of the adult members alone i 


_ would be sufficient. The fact that the male members ofa particular Mala- 
“bar tarwad habitually pursue trade as their ocoupation would not in itself 
make the trade.which an individual membor carried on on his own account 
and which on his death is inkerited by his tarwad, a family concern unless 
the tarwad inheriting the assets: of the deceased member’s trade can be held 

to have continued it as the business of the tarwad through its karnavan. 

Per Spencer J.:—Bo far as-the custom of Malabar tarwadis known it 
would appear to be an exception to general rule to. finda karnawan coon- 
ducting a trade on behalf .of-the tarward. : : 

Observations on the powers of a karnavan to'carry on a-trade on behalf 
of the tarwad. -His powers in this respect compared and contrasted with 
those of the maneger of .a joint Hindu family. 

per Abdur Rakim, J.,(Spencer, J., doubling):—Under the Malabar 
Wills Act, V of i898, all wills made Within the Presidency of Madras, 
whether relating to immoveable property or other ee must be- 


made in: Writing.: ~ 


Kadiri Kanakkapillonath “Abdur Rahman Kutti Hajt v. Kochipaiti i 


, Hussain Kunhi Hoji (Abdur Rahim and Spencer J.J.) | 7 ee 

——-—— Mainienance—Right of member to—Naturn of ue 

| Menchilavu-Right of anandravan ta claim against the Karnavan of 
his tarwad menchilavu for his wife. 

An Anandtavan is not entitléd to claim against the karnavan of his 
tarwad manchilavu for his wife who belongs to another -tarwad. 

Ravunni Achan v Kishake Naduwath, (Phillips and Napier J.J) u. 
__ ar iad—Karnavan—Kanom in favour of Anandravan—Aittorn- 

mont by tenants to anandravan—Suit by junior member of the tarwai 

for possession, if maintainable. 

The Karnavan of a Malabar tarwad granted a kanom without -neoessity 
and for no consideration, in favour of the anandravan. The tenants in 
actual possession of the land attorned to the anandravan. Tha Plaintiff, 
a juni:t member of the tarwad, sued on behalf of all its members’ for 
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recovery of possession of the lands alienated, from the anandravan, 


impleading the karnavan also as co-defendant but without joinireg the - 


tenants ag parties. Held, that the suit was maintainable. 

The possession of a parson by receipt of rents from..the tenants in 
actual occupation of tha land isa possession recognised and protected by 
law. The plaintiff’s remedy was therefore not confined to a suit fora 
mere declaration and the suit for possession as against thealienee anandra- 
van who claimed adversely to the tarwad, was properly instituted. 

Padamma v Themana Amma. (1894) I. L. R. 17 M. 232., Turumi 
Koran v, Puttarjapurarayil Ahmad. (1909) 6 M, L. T. 157., distinguished. 

Rainasabapathı Pillai v. Ramaswami Iyer. (1910)I. L. R. 88 M. 
452=20 M. L., J. 3801. Jagannathachart v Rama Raju. (1904) I. L. R. 
28 M. 288. relied on. 

Chawkaran Kunht Pocker v, Chowkaran Malikaimat Valia Bappotiy. 
(Oldfield ang Seshagiri Aiyar J.J.) 





Tavaski—Manager—Hxecution of pro-note for debt borrowed at 
time for Tavazhi cxpenses—Suit by creditor against manager and juni- 
or members of tavazhi—Decreé against junior members if and when 
can be givén-—Payment and acknowledgment by manager but not as 
manager—Hffect as ageinst other menvber's—Promissory note for 
contemporangous advance—Creditor’s rights. 

The manager of a Tavazhi executed a promissory note for an amount 
borrowed by her at the time for Tavazhi expenses. In a suit brought by 
the oreditor against the manager and other members of the tavazhi, the 
plaint alleging that the money was borrowed under the note for the neces- 
” gities of the tavazhi. 

Held, (1) that in the suit as framed, a deoree could be given against 
the junior members to the extent of their interest in the tavazhi proper- 
ties. 

Govinda Nair v. Nana Menon (1914) 27 M. L. J. 595 distinguished. 

Nachiapoa Chetty v. Dakshinamurta Servas (1915) M. W. N. 217 

Ayyaswami Pillai v. Guruswami Naicker (1916) 8 L. W. 463 Nataraja 

Naicken v. Ayyaswami Pillai (1916) 32 M. L. J. 354 followed. 


and (2) that payment towards principal and interest made by the 


manager and endorsed on the note in her writing and over het signature - 


had the effect of extending the period of limitation as against the junior 
members also, though the payment and the endorsement did not purport 
to have been made and signed by her as manager. S. A. No. 895 of 1917 
considered. f f 

per Sadasiva iyor, J—When a promissory note is executed for 
money borrowed at the time of the execution of the note itself, the are- 
ditor cannot bring two separate suits or putforward two separate causes 
of action in the same suit on two independent heads of claim, one based 
on the borrowing of the money, and the other on the note itself. He has 
only one cause of avtion on which a suit could be brought. 


Muthu Sastrigal v. Visvanatha Pandara Sannadht. (19 13) I. L. R. 88 
M. 660: 26 M. L. J. 19. Ammalu Amma Y. Namagiri Ammal (1916) 83 
M. L. J. 644 Nachiappa Cheily v. Dakshinamurthi Servas referred to, 
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` Shunmuganatha Chettiar v. Srinivasa Aiyar (1916) I. L. R, 40 M. 727 
considered. e 

Karumalt Abdulla v. Karimji Jivanji ee I. L. R. 39 B. 261.28 M. 
L. J. 515 (P.0.) explained. - ; 

Held by Spencer, J. on & ‘construction’. of the pleadings, that. tha: sik: 
was based on the liability forthe debt as evidenced by the _promissory® 
note. Í - bg 
Thankammal v Kunhamma. (Sadasiva Aiyar and Spencer J. J.)  .: 
Malabar Wills Act, (Y. of 4898)—Oral will—Validity—Will made with- 
in Madras Presidency and melamine to moveable property —Writing—N eoes- 
sity age 
Malicious Prosecution — Action ‘for—Report by the defendant to the 

village Munstff—Conseguent poltce anvest igation—Report by ike police 

— Prosecution based on the police report and conducted by the belies 

Liability of the defendant for malicious prosecution. 


An action for damages for malicious prosecution lies apainst a person 
even though he only made a report to the village Munsifi asa result of 
which the police after investigation launched and conducted a prosecution, 
if the other essentials necessary for an action for naalicious prosecution 
are present. ; 

Narasinga Rao ~v. Muhaya Pillai (1902) I. L. B. 26 Mad. 362. 
Dissented from. 

Periya Goundan v. Kuppa Goundan n (Ayling and Napier J.J. po 


Minor--Suit for the ewstody of —Whether lies ina moffusil Court other 


PAGE, 


369 


316 


234 


than a: District Couri—Guardians and Wards Act—Haclusive jurisdic- - ` 


tion—No right of proceeding by sutt. 


The District Court has no jurisdiction: over minors except.under.the . 


Guardians and Wards Act of 18 90, 


The jurisdiotion conferred by the Guardians and Wards Actis exelu-.: 
sive and the right of proceeding independently by - Civil suit therefore no . 


longer axists. | 

' Consequently a mufiussil Court other than a District Qourt oannot 
entertain a suit by a father for the custody of his child. 

Sathi: v. Raman di Pandaram wale C. J. Ayling and ree 
Aiyar JJ.) . 
Suit to set aside alienation by errr eee of benefit. 
Equities. - 

Mortgage deed—Construction default clause. Baan and Biteot. Right to 





demand sale for interest in arrear or to demand payment of principle and - 


interest due under bond. 


Mortgage to several teriants an common—Rights of individual morigagees— 


Transactions with pardanashin ladies—Test to be applied in determin- 


ing whether they area to be wpheld. i 

Whether a mortgage is made by one mortgagor to two tenants in 
common, the right of either mortgagee who desires to realise; failing the 
consent of the .co-mortgagea is to add the co-morigagee as defendant, and 
ask for the proper mortgage decree, which in such case should provide for 
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Mortgage—Conta. : =o t PAQE: 
all necessary accounts and payments, except that there can be no judg- 


ment for a sum of’ money entered ‘as between the mortgage defendant ® and 
the mortgagor. ; 

To validate transactions with a pardanashin lady, itis not necessary — | 
. to prove that she understood every detail of the matter, It is sufficient 
that she should. understand its general affect, and that people disinterested . 
and competent to give advice should, with a fair understanding of the 
whole matter, advise her to enter upon it. . 


——Synitabala Deb: v. Dhara Sundari Debi. i - eP. 488 


Mortgagor and Mortgagee— Denial ‘of ere Settee OEA d mot let -— 
into possession by mortgagor—LE ffect. f ; 

In a suit for redemption of kanom held that the mortgagee Sees 
defendent) was estopped from pleading that the mortgagor (plaintiff): had 
no title to sua, though defendant was not let into possession by plaintiff. 

Hillaya Subbayya v. Narayanappa Thimayya 86 B 185 approved. 

Though S. 116 of the Evidence Aot may not in terms be applicable to 
kanoms, the principles of the decision in Venkata Chetty” v. Ayana 
Gounden 40 M. 561 F. B. governed the case. j 

Govinda Menon v Kuppan Numburépad. (Soshagiri Aiyr ang Napier JJ.) ... 617 
Notice under 8. 207—Erection of latrine in pursuance of —-Nulsance to 


neighbouring owner—Injunction. Damages. ` we - 224 
Occupancy right—Right to. Ryotwari Pattadar. ‘Tenant under . ... 288 
Order—Judicial or administrative me iin, ` 189 
Penal Code: S. 124 A—Prosecution under. i limitation by Government — 
Principles. ; i we 81 


TE 


———8. 299 and “300 — Culpable EE ES E A ‘to Lo 
cause the death, of a pergon alive or believed. to, be alive necessary— 
Absence of such intention— Effect of. 

The accused struck- his Wife a, „blow on the head with a ploughshars: 
which knocked her senseless... He believed her to be.dead and in order to 

lay the foundation for a false defence of suicide by hanging, which ‘be 

afterwards set up, proceeded to hang her on a beam by a rope, In fact the 

first blow was not a fatal one and the cause. of death was asphyxitation 

by hanging which was. the act of the acoused...The Sessions Judge convio- - 

ted the accused of murder and submitted the ‘proceedings to the High 

Court under S. 874 of the Code Criminal “Procedure: ` Helg, by the: High 

Court, that, on the facts found, the -acausad could not be convicted either 

of murder or of culpable homicide. ~- - 


8. 299 of the Penal Code defines oulpable homicide as the aot of oau- 
sing death with one of three intentions, viz., oausing death, causing such 
bodily injury as is likely to cause death, or doing some thing which the 
acoused knows to be likely tocause death, All the three intentions must. 
be direxsted either deliberately to putting ı en end to, a human life orto. 
some act which to the knowledge of the acoused_ is likely to eventuate in 
the putting an end to human life. . The knowledge must have reference . 
to the particular cjroumstances. in whioh the aceused is- placed and the. 


~ 
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Penal Code—Conid. PAGE. 
intention demanded by the section must stand in some relation to a 
person who eijher is alive, or who is believed by the acoused to be alive. 
Emperor v. Dalu Birlar (1914) 18 O. W. N. 1279. Queen Empress 
v. Khandu (180%) I. L. R. 15 B. 194. Relied on. 
Palani Goundan In re. (Wallis C. J. Sadasiva Aiyar and Coutts 


Trotter. JJ.) : F.B. 17 
Pleadings—Construction— pene for debt dus. Suit upon bond for 
debt 7 a T „513 
Prastice—Appeal, Jurisdiction—Objection as to want of—Place of 
suing—Objection to—-PermissibiJity for first time in appeal 11 


Presidency Towns Insolvency Act Ss. 21, 28, 28, 29 and eu aia, 
—Adjudication—Annulment of order—Arrangement by insolvent with 
creditor for full discharge of debts on payment.of a fraction thereof, if 
a payment in full within S.  %4—Arrangement if amounts to a. 
composition— Annulment of order of adjudication—Inherent power., 
Whore a person adjudged an. insolvent, arranged with his creditors by 

p2ying them four annas in the rupee that they should give him a receipt 

in full discharge of their debts, and applied to withdraw the insolvency 
petition and for annulment of the order of adjudication. 

Held, (1) that the payment in question was not a payment in full 
within the meaning of S 21 of the Presidency Towns Insolvency Act ; 
that the arrangement in question could not. be treated as s composition 
when the procedure prescribed by Ss. 28 to 80 of the Act had not been 
followed ; and that neither underS. 21 nor under S. 80 of the Aot, was the 
insolvent entitled to an annulment of the order of adjudication, 

Quaere : Whether the Court has a general discretion, apart from the | 
provisions of the Presidency. Towns dapolvency Aot, to annul an order of 
adjudioation.- 

Briji Kessoor Laul v. The , official Assignee of Madras. (Abdur Rahim 
0O. C. J., and Moore, J.) a 944 
Press Act (I of 4910) S. 8 Sub-sec. 1, S. 4, Sub-S. 4,- Ss." 47 and 22— 

Liberty of. the Prass—Control of printing presses-declaration by possessor 

of printing pressdeposit of security — Magistrate's power to dispense 

with security or to cancel or vary order relating io security — Whether - 

judicial or administrative—Need the person affected be heard — Order .. 

forfeiting deposit—Cerliorari—Bringing into haired or centempt—Attack 

upon & system as distinguished f rom attack upon æ class-—Press Act and 

Penal Code compared, and contrasied — Practice of Privy Council in. 

criminal cases — Limitations on . the- Commitiee’s powers — Printing. 

Presses and Newspapers Act, 1867 (Act XXV of 1867) Ss. 4, 5. 

The Indian Press Act, (I of 1910) contemplates that in ordinary oases 
seourity shall be deposited by the owner of a printing press used for print- 
ing a newspaper, and the only duty of the Magistrate isto fix the 
amount and to receive it. The proviso toS. 8 Sub-Sec. 1 gives him the 
power for special .reasons to dispense with any deposit, but the same 
proviso also gives him the power to cancel any’ such order- of dispen- z 
sation, and the necessary consequence of such cancellation will -be - > 
thaé security will have to be deposited according to the amount thereupon 
fixed by him within-fhe limits prescribed by the Act, -as would be done in 
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normal cours on the first making of the declaration required from avery ' 


person who keeps in his possession a printing press. 

The action of the Magistrate in requiring or dispensing with ja deposit “or 
in cancelling an order dispensing with a deposit is administrative and not 
judicial. not is he bound, strictly speaking, to hear the person affected by 
his order, though it may be more disereet to do £o, ` 

The powers of the High Courts which have inherited the ordinary or 
extra-ordinary jurisdiction of the Supreme Courts to issue writs of certi- 


orari have been taken away by the provisions of S. 485 of the Criminal: 


Procedure Code and S. 115 of the Civil Procedure Code of 1208. But 
semble, thatassuming the order of the Magistrate to be a judicial order, 
the power to issue awrit of certiorari against any such order would.” be 
taken away by S. 22 of the Indian Press Act (I of 1910), f 

The provisions of the Indian Press Act, S. 4, as to the forfeiture of 
deposits are closely analogous to those of Xs. 124 Aand 153 A of the 
Indian Penal Oode. Both sets of provisions attempt to balance two im- 
portant public considerations the undesirabilty of anything tending to 
excite sedition or to excite strife between classes and the undesirability 
of preventing any bona fide argument for reform, 

In substance the question under clause ‘(c) of S. 4 Sub-S. (1) of the 
Indian Press Act comes to this; are the wordsused such asin fact to 
excite, or do they disclose an attempt (which implies intention) to excite, 
hatred, contempt or disaffection towards the Government or of any class or 
saction of His Majesty’s subjects in India; and in judging the question of 
intent, the publisher must be deemed to intend that which is the natural 
result of the words used having regard, among other things, to the 
character and description of that part of tha publio who are to be expected 


to read the words. 
An attack upon a school of opinion does not necessarily invoice an 


imputation upon the olass who hold or give effect to that opinion. But one 
is apt to lead to the other, and in judging whether the second exists regard 
must be had to the fact that the words in clause OC, which refer to the 
hatred or contempt of a Class or section are not limited by Explanation 2, 
In this respect the Press Act differs from the Penal Code. 

The Board in this case obsarved that as they found that the Statute 
applicable had been properly construed by the local tribunal, they would 
not in any event, having regard to the constitutional limitations on their 
functions in criminal cases, have considered themselves justified in inter- 
fering: but that if they had thought it proper to look into the matter in 
detail, they would have held that on the merits the Court appealed from 
was right in supporting the declaration of forfeiture. 

Mrs. Annie Besant v. The Advocate General of Madras. (Lord Phili- 
more). 

Privy council—-Practice—Oriminal oases—Commitee’s powers . 
Promissory note for contemporaneous advance -— creditors rights vy 


PAGE, 


(P.C) 189 


139 
369 


Purdanashin—Transrotion with. Validity Test. (P.O, 488 


Proxi ncial- Insolvency Act, B. 87—Fraudulent preference—Test of— 
Burden of proof. ` 
11 
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_ Provincial Insolvency Act—Conid. i ~ PAGE 


(A) 
Where a transaction is impugned as amountiag to fraudulent perifer- 


ence within the meaningof 3 37 of the Provincial Insolvency Act, it is 
not sufficient to" prove tnet the transaction took place within three months 
of tha insolvency and that in frot it had the effect of giving perference t? 
the transferee,but it has to be shown positively that the transfer was made 
with a view to prefer th oreditor to whom ib is made. The burden lies on 


the Receiver or the oreditors who impugn the transfor,to make out that the l 


transfer was made with a view to give preference. of 
Official “Assignee of Madras v Mehta and sons (1919) 86 M. L. J. 

190 Nipendra Nath Sahu v. Ashutosh Ghose, (1915) I. L. R. 43 Cal 640. 

Rolied on. í ae 


1 
toy ad 


n ieee ot 
Bappu Reddiar v. The Official Asssignec of Tinnevally. (Abdur Rahim 


and Oldfield J. J.) 


Provincial Small Cause Courts Act (XI of 1887), S. 41-—Provisions of, l 


. åf mandatory-—Deposit of déerce-amount after the: date of application 

to set aside cw parte decree. <- i $ ‘ 3 

The provisions of S. 17 of the Provincial Small Cause Courts Act are 
directory end not mandatory. - Consequently a deposit .of the deores- 
amount after the date of the application toset aside an exporte decree, 
but before the hearing of tha application, isa sufficient compliance with 
the provisions of 8. 17. na -= mo ; 

Ramasami v. Kurisu (1890) I. D.R. 13 M. 178 relied on. - ; 

Jogi Ahir v. Bishen Dayal Singh- (1890) 1. L. R. 18 0. 88. Jagannat 
v.. Chet Ram (1906) I. L. R. 28 A „ATO and. Somabhai v. Wadilal (1907) 9 
Bom L. R. 888 ra. : as a 

Akula “Aohiak v. Lakshminarasimham. (Seshagiré-Aiyar and, Moore, 
J.J.) ae 


Railways Act (IX .of 1890) 5. 1421-—~' Railway servant acting in 
the discharge of his’ duty *’—Meaning-—Station Master—Delegation of 
duties of ticket Collector to Signaller—V alidity—Signaller acting in dis- 
charge of duties of-tichet Collector—Obstyuotion to—Conviction under 8. 
121—Validity S. 69—General Rules made under Indian Railway Board 
Act (IV of 1905)—Rules 229, 281; 244—f fect. 

Rules 244, 229, and 281 of the General Rules made by the Railway 


Board acting under the Indian-Railway Board Aot (IV of 1905) empower a- - 


Station Master to.appoint a Signaller. temporarily to do the duties of a 
ticket Collector and when the signaller so -appointed under - takes - such 
duties and acts in the discharge thereof he is a “ railway servant acting 
in the discharge of his duty” within the meaning of that expression in 8. 
491 of the Indian Railways Aot (IX of 1830), and obstruction to him is 
punishable under that Section. | 
Chitrala Bheemonna In re. (Sadasiva Aiyar and Burn, J. J.) 

Registration —Lease—Agreement to lease-—~Decree—Whether tt need be 


onorative—Indiat Registration Act 1908 (Act XVI of 1908) Ss. 2 (7),- ”: 
17, 49—-Agreement or compromise, adjustment of sust by—Deecr ee outside : 


subject-matter of suit —Whether át can be received in evidence—Code of 
Civil Procedtre, 1882 (XIV of 1882) 8. 875. - : 


246 
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An agreement that upon the happening of a contingent event a lease 
will be granted is not au “agreement tn lease’’ within the terms of St 2 $) 


of the Indian Registration Act, 1908, and does not tuerafore require regis- , 


tration under S. 17 (1) (ad). ‘To fall within these sections a lease or an 
agreement to lease must be a document which offects an actual demige and 
operates as a lease in praesenti. 

Panchanan Bose v. Chandi Charan Misra (1910) I. L. R. 8% Oal. 
828, approved. 

The word “ decrees ” in S. 17 {2) (vi) of the Indian , Registration Act, 
1908, must be construed in connection with the purpose of the Statute, 
which was for the public registyation of document. It is not — to 
go much of a decree as may be operative. 

When therefore an agreement adjusting a suit went beyond the 
subject matter of the suit by providing that in a certain contingency lands 
not included in the suit shovld be leased, and such agreement was 
recorded in a deoree from under S. 375 of the Code ot Civil Procedure. 

Held, that such agreement did not fall within S. 17 (1) (d), and that 
though it would otherwise fall under S.17 (1) (b) it was excepted by the 
words ‘‘ any decree of a Court °’ in{fsub-section (2) :that even though the 
decree might ba incapable of execution as deceree outside the lands of 
the auit, it might still be raceived in evidence of the agreement which it 
embodied, 


Rani Hemanta Kwmart Debi v. The Miðdnapur Zemindars Oo., 


PAGE, 


Ld. (Lord Buckmaster.) P. O, 526 


~ Act. S, 2 (71)—'Agromentb to lease” — what is 
—— Ät S. 17 (4) (d): (2) (YI)—Oompromise or adjustment of suit by 
agreament—Daeoree outside scope of suit—Registraiion—-Neoessity 
m S, 90-—Sub--8. 4 (d)—Lease by Government—Whether falls witha 
in the description of ‘‘other documentis purporting to be or to evidence 
grants or asssignments by Government of land or of any interest tn land 
—,ease of land by Government in Malabar with a condition the lessee 
should not ereot building on the leond—Whether condition invalid under 
8.19 of Malabar Compensation for Tenant’s Tmprovements Act, 1900 
Crown Grants Act, Ss. 2 and 8. f 
A leage of land by Government falls within the language of 8. 90 (1) 
of the Indian Registration Act and is covered by the expression “other 
documents purporting to be or to evidence grants or assignments byGovern- 
ment of land or of any interest in laud,” 
Munshi Lal v. The Notified arca of Baraut, (1914) 1. L. R. 86 AH. 176 
dissented from. 
The limits of the application of the ejusdem generis rule of interpreta- 
tion of expression in statutes considered. 
A condition in @ lease of land in Malabar by the Government that the 
lessee should not erect buildings on the land is saved from the operation of 


of B. 19 of Malabar Compensation for Tenant’s Improvements Act by S. 8 
of the Crown Grants Act. ` 


Hallingal Moosa Kuttt v. The Secretary of State for India. (Seshagiri . 


Atyar ond Bakewell, JJ.) mn 
Religious Endowment—TVillage temple — Management, apd conirol— 
decision oj majority of villagers, binding on mtnority—Res judioata-— 
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Religious Endowment —Conid. $ 
Matter directly and subst wetally in issue—Reference to pleadings ang 
judgmeng in prior suit—Issue of law—Dectsion on whess operates as res- 
judicata. 3 
In the case of a village temple owned in common by the villagers 

the right of management of the temple and its properties vests in the 

inhabitants of the village as corporation. The decision of a majority ef 
the villagers in a meeting duly convened, binds the minority in all matters 


connected with the management of the temple YVegnarama Dikshitar v. 


Gopala Pattar (1918) M. W. N. 595 Lalji Shamjt v. Walji Wardhmon 12 
Bom 50 622 and Cooper v. Gordon:18 Eq. 242 Relied on. 

To constitute a matter res-judicata the matter directly and substan- 
ially ia issue in the subsequent suit must be the matter which was 
directly and substantally in issue either actually or constructively in the 
former suit. Whether a matter has been dealt with and adjudicated upon 
ia to be determined by a reference to the plaint written, statement, the 
issue and the judgment. An issue of law may be resfudicaia if the cause 
of action in the subsequent suit is the same as that in the former suit. The 
operation of a decree as res-judicata so far at any rate the subject matter 
of a direct adjudication contained in the decree is concerned, can in no way 
be affected in:the absence of freud or collusion, by the fact that the 
decision was based on a mistake of law. As between the parties theretc 
it must be held to be binding and to operate as res-judt:ata, 

Venkatasuppaun Patter v. Ayyathurat (Seshagiri Avyar and Moore, JJ ) 


——-——§, 10—Order under---Raview a 
Res judicata—Matter directly and substantially in issue—Reference to 
pleadings and judgment in prior suit—Issue of law-Decision on, if res- 


judicata, 

Rule of—Applicability—Baistence of contrary decision between 
parties in regard to similar questions—-Effect—C. P.C.S.11--Court of 
jurisdiction competent to try subsequent suit—Meaning—Sarasaré, levy 
of, Legality—Landlord’s water takon by consent for dry lands—Culti- 
vation with inferior crops—LEffect-cesses—Validity—Tosts Eswarankoil 
Mahimai Kanganom, Tayermutts Pakkillai Amanji—Sarasari, Vara 
pattu and Varisipattu lands— Meaning. 

Questions that have once been settled between the parties will be 
deamed t0- be resjudicata notwithstanding that similar questions between 
the same parties have been decided otherwise in other litigations . 

A court which atthe date of the institution of the first suit had 
jurisdiction to try the subsequent suit but was deptived of such jurisdic- 
tion before it pronounced judgment in the first suit is a “Court of 
jurisdiction competent to try such subsequent suit” within the meaning 


of S. 11 of the Code. 

Where, with the consent of the landlord, a teriant irrigates dry lande 
by water taken from the landlord’s tank, the court oan infer a contract 
that the landlord should be entitled toa reasonable compensation for the 
water taken, Where the water so taken was utilised for ‘less remunerative. 
h as chillies and cotton. and it appeared that Sarasari had in 


orops suc . 
auch been jevied in the past, held that the levy of Sarasari .was not illegal. 


Meaning of Rarasati, Varapatiu, and Varisaipatiu lands. 
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Res-Jadigata. ` 

Payment during a long course of years, though it will nob by itself give 
toa cass, which is purely voluntary or which is on its face illegal, abind- 
ing character, will be presumptive avidence thpt the payment had a legal 
origin, if the cesses is of such nature that a contract to pay it may be 
reasonably inferred. 

Test of validity of censes paid for a longtime, 

Eswaran Koil Mahimai disallowed on the ground that cesses in oon- 
nection with temples are purely voluntary. i 
Kanganam, Tayirmutti.p Pakkillai and Amanji disallowed as regards 
Varisaipattu lands. 


Venkatachsllam Chetty Y. Aiyamporumal Tevan.( Phillips and Rumara- 
swami Sastri, JJ.) a 


Review—Religious Endowments Act, S. 10—Order under—Whethor can 

be reviewsd—Ctvil Procedure Code, S. 141—Inherent powers of court. 

A District Judge has no power to review -his own order passed under 
B, 10 of the Religious Endowments Act. . 

There is no power to review conferred by S. 141 of the Civil Procedure 
Code on courts acting under special enactments. 

A Oourt has no inherent power to review its own decision unless it 
Was passed without jurisdiction. ; 

Anantharaju Chetty v.Appu Hegade. (Oldfielå and Seshagiri Atyar, J.J.) 
Revision—High Oourt—lInterference in—Other remedy open—Effeot. 
Interference in 





toa 


Right of suit—Exparte deoree—8Suit to declare its invalidity for want of 
jurisdiction—Maintainability. a 
Kyotwari pattadar—Tenant under—Claim of occupancy right—Onus of 
proof—Hjeciment suit by pattadar—Onus not shitted—Government 
Ryotwars land—Melwaramdar between Government and pattagar’ 
claim to be, validity. 
Where a tenant under a ryotwari patiadar sets up a 
of occupancy, the burden of proving such right lies on him. The circum- 
stance that the pattadar figures as the plaintiff in the Suit and seeks to 
eject the tenant does not throw on him the onus of proof ag regards this 
particular fact. ° 


Permanent right 


Veerannon Ambalam Y. Annaswams Aiyar (1911) 21 M-L J. 146, 
Venkatachella Goundan v. «Rangarathnam Aiyar (1912) 94 M. L.J. 71 
Muthuswami Aiyar v Nainer Ammal (1917) 7 L, W. 194. Diasented 
from. 

Ponniah Nadan v. Detvanat Ammal (1918) 36 M. L. J. 468. follo- 
wed. ; 
Per Napier, J. , f 
In Government ryotwari land, Government owns the melwaram and 
there can be no other melwaramdar introduaed bot 
of the land. Aiyappa Naicker v Thirumalayap 


Aiyar and Napier, JJ.) 


ween it and the owner 
pa Mudaltar. (Sadasiva 


d is Court for First 
if evidence sufficient—Code of 


Second appeal— Appropriate issue not Framed in trial 
appeal—May be decided in second appeal 
Civil Procedure, 1908 8.100. 

A Court of second Appeal is within itg rights, in cages where the 
appropriato issue has not been framed, but in which thare is sufficient 
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evidence on the record for deciding that issue, in raising and deciding - o 
such issue itsel®. ` i 
Damusa v` Abdul Samad: Viscount Hadane.) ae 36 
Jurisdiction of High Court limtted—-Findings of fact on first 
appeat binding. P 


The High Conrts in India are not entitled in second appeal to go 
behind the findings of fact of the first Appellate Court, unless such find- 
ings result from the misconstruction of a document or the misapplication 
of law or procedure. 

Musammat Durga Chowdhrani v Jawahkri Singh Chaudhri 1890) L.R. 
17 I, A. 122 followed. 

Midnapur Zammdary Company Lid. v.Uma Charan Mandal (Str John 


Edge.) ..- 199 (P.C) 
Service Tenure —Resumption—Inam— Inam granted for performance of 
gorvica—Personal Inam —-Service Inam—Distinotion wes T1 
Small Gause Couri—Decree-- Execution by Munsif on regular side ass 803 
_—~-——— Jurisdiction —Maintenance—Suit for arrears fake 402 


Specific Relief Act §. 423— Hindu Law —Reversioner—Suit by contingent 
reyersioner for declaration is only entitled to widow's interesi-— 
Maintainability. we =~. 405 

Subordinate ¿nd Dependent decrees—-Effect of reversal of principal ~ 
decree-—Supersession of subordinate accrees—Principal decision treated 
as authority and nob as resjudicata—Dffect. 

Where the extent of a recurring liability, such as the liability to pay 

rent has been determined in one suit, and other suits between the same 

parties as to subsequent periods have been decided on the authority of 

that decision while it was itself under appeal to a higher court, the party 

who ultimately succeeds in the appeal from the first decision is enti- 

tled to regard the inter mediate deorees as superseded and to enforce his 

rights as regards the imtermediate-periods with .reterence to the decision 

in the first case, 

Shaina Pershtd Ray Y. Hurro Pershad Ray 10 M.I.A. 203 Jogesh 

Chundor Dutt v. Kali Churn Dutt 3 Cal 80 F. B. applied Panshanada Velan 

sv. Vaidyanatha Sastriar 29 M. 338 referred to. : 
The faot that the Court in the subsequent suits decided them on the 
authority of the prior dacigion and not as resjudicata dbes not matter for 

this purpose. Kishen sahai V Bakhtawar singh 20 All 287 explainad and 


distinguished. : 
Sri Rajah Bommadsvera Venkata Narasimha Naidu v. Rani Ven- 


katappaya. ` (Wallis. C. J. and Kumaraswami Sastri, J.) re 59] 
Suit—Valuation for purpose of jurisdiction Principle—Morigagee—Suit fo 

declaration that mortgage is unaffected by attachment in execution of 

decree against morigagor—Morigagor and Gecreceholder parties to suit— 

No dispute as to mortgage—Hffect. 

In a suit brought by a mortgagee under a mortgage executed by 
defendants 2 to T for » declaration that plaintiff's mortgage is not affected 
by the attachment in exeoution of 1st defendant’s decree, there being no 
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Salt—Contd. ee PAGE. 
dispute batweon plaintiff and the mortgagors asto ‘the validity anà sub- 

sigtence of plaintiff's mortgage, held that the proper valuation of the suit for 

the purpose of juriediction, where the value of the porperty is in ¿0790088 

of the amount claimed in exeoution of the decree, is nôt the value of the 
mortgaged po: perty but tha amount for whioh the decree may be executed. 
Erishnaswami Naidu v Somasundram Chettiar 80 M. 385: Khetra v Mumtaz 
Begum*(1915) I. L. R. 88 All. 72. followed. 


Norayane Singh v Aiyaswani Reddt 89 M. 602 considered. 
Maddukesi Ankamma v. Muvvala Subbayya. (Ayling and Krishnan 





JJ. aes 611 
ere common—Mortgage to—Right of each mortgagee 488 (P.C.) 
‘Transfer of Froperty Act-—S. 6 ols (a), (d) (b) Scope and applicability — 
Maintenance Airears of vee 402 
B. 76 ol (4)—Applicability—Improvements due under Malabar 
mortgage i oe 206 
——-——§, 83 Tonder—Validity—Conditions sa 906 
———§. 108 B (e)—Applicability—Section if exhaustive of rights of 
tenants one 664 
yrust—-Public or private —Test ape 489 
Will—Inform:1 declaration if a use 499 
Words—"'The ligai” —Thirunakshatiam-——Meaning as 48 
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